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PREFACE 


TO    THE    THIRD    EDITION. 


The  Authors,  in  submittmg  this  Edition  to  the  profes- 
sion, wish  to  point  out  that  the  object  of  the  Book  is 
not  to  supply  either  an  exhaustive  Treatise  on  the  Law 
of  Bankruptojy  past  and  present,  or  merely  a  convenient 
index  of  the  cases  bearing  on  such  law,  but  to  supply 
a  book  which  shall  set  forth  so  much  of  the  autho- 
rities expounding  the  Law  of  Bankruptcy  as  shall  afford 
both  to  the  practitioners  who  have  a  library  at  hand, 
and  to  those  who  have  not,  materials  for  dealing  with 
various  cases  as  they  arise. 

In  view  of  this  object,  the  Authors  have  quoted  largely 
both  judgments  and  marginal  notes  of  judgments,  and 
have  attempted  to  found  on  these  an  exposition  of  the  law 
relating  to  the  subject-matter  of  each  section  of  the  Act. 

'In  the  present  Edition  cases  decided  since  the  com- 
mencement of  the  Law  Reports  are  cited  in  the  text 
with  only  one  reference.  The  references  to  other  reports 
are  printed  after  each  case  in  the  Index  of  Cases.     With 


Tl  PBBFACE  TO  THE  THIRD  EDITION. 

the  exoeption  of  sections  4  (Acts  of  Bankraptoy)  and  6 
(Conditions  on  whioh  a  Creditor  may  petition),  the  entire 
text  of  each  section  of  the  Bankruptcy  Act  has  been 
printed  first,  and  the  note  following  supplied  with  mar- 
ginal references  to  the  various  sub-sections  to  which  each 
portion  of  the  note  particularly  refers.  In  the  schedules 
the  notes  have  been  inserted  after  each  rule  or  group  of 
rules  relating  to  the  same  subject-matter. 

The  Editors  desire  to  acknowledge  their  obligations  to 
Mr.  J.  F.  Gibson,  of  the  North-Eastem  Circuit. 

R.  V.  W. 
W.  V.  W. 
E.  W.  H. 

7,  KzNO*B  Bbnoh  Walk,  Tjemfle, 
February,  1884. 
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THE  BMKRUPTCT  ACT,  1883. 


46  &  47  Vict.  c.  52. 


An  Ad  to  amend  and  consolidate  the  Law  of  Bankruptcy, 

[25th  August,  1883.] 

Be  it  enacted  .by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary.  8  ^^  *^* 

L  This  Act  may  be  cited  as  the  Bankruptcy  Act,  1883.  short  title. 
2.  This  Act  shall  not,  except  so  far  as  is  expressly  pro-  Extent  of 
vided,  extend  to  Scotland  or  Ireland.  ^  ' 

The  extent  of  the  Bankruptcy  Act  here  intended  seems  to  Extent, 
be  its  extent  as  process  against  a  debtor,  and  in  this  sense  it 
is  stnctly  local,  and  is  now  limited  to  cases  where  the  debtor 
is  domiciled  in  England,  or,  within  a  year  before  the  date  of 
the  presentation  of  the  petition,  has  ordinarily  resided  or 
had  a  dwelling-house  or  place  of  business  in  England.  (See 
section  6  (l)(rf).) 

But  the  obligation  of  the  Bankruptcy -Act  is  wider;  for,  Obligation, 
being  an  imperial  statute,  it  is  binding  on  all  British  subjects 
and  British  Courts,  both  within  and  without  England.  Thus, 
for  instance,  an  English  discharge  is  pleadable  in  bar  in  any 
British  Court  to  any  action  to  which  it  could  be  pleaded  in  an 
English  Court.  {GiU  v.  Barron,  L.  R.  2  P.  C.  167,  at  p.  17o.) 
In  the  case  of  Ex  p.  Tatty  L.  B.  13  Eq.  311,  a  creditor  residing 
in  Ireland  was  restrained  by  injunction  from  proceeding  in  an 
action  in  the  Irish  Court  of  Exchequer  to  recover  a  debt  con- 
tracted in  Ireland,  in  respect  of  wluch  he  had  previously  sent 
in  a  claim  imder  a  deed  under  the  Act  of  1861.  It  is,  how- 
ever, to  be  remarked  that  the  creditor,  being  an  English 


2  PRELIMINARY. 

ft  2.         subject,  personally  owed  obedience  to  the  Bankruptcy  Act  of 

1861,  as  being,  like  the  present  Act,  an  imperial  statute.    (See 

Ellt8  V.  McHenry,  L.  E.  6  C.  P.  228.)  Under  the  Act  of 
1869  residence  out  of  the  jurisdiction  was  held  to  be  im- 
material if  the  creditor  proyed,  as  by  so  doing  he  placed  him- 
self within  the  rurisdiction  of  the  Court.  {Ex  p.  Bobertaonf 
re  Morion,  L.  JR.  20  Eq.  733.)  Generally,  however,  the 
Court  will  not  grant  an  injunction  to  restrain  foreign  creditors 
from  proceeding  in  Courts  other  than  the  British  Courts 
unless  the  creditor  be  resident  in  England.  {Re  Chapman^ 
L.  B.  15  Eq.  75;  Ex  p.  Ormiston,  re  Distin,  24  L.  T.  197.) 

It  was  never  decided  under  sections  12  and  13  of  the  Act  of 
1869  whether  the  Court  would  issue  an  injunction  to  restrain 
proceedings  by  a  British  subject,  who  neither  was  resident 
within  the  junsdiction  nor  had  come  in  under  the  bankruptcy, 
to  recover  a  debt  provable  in  an  English  bankruptcy.  In  all 
the  reported  cases  the  creditor  restrained  was  either  personally 
within  the  jurisdiction  or  had  come  in  and  proved  in  the 
bankruptcy.  But  it  is  submitted  that  both  under  those  sec- 
tions, and  under  sections  9  and  10  of  this  Act,  the  Court  would 
restrain  a  creditor  who  was  a  British  subject  from  proceeding 
in  a  foreign  Court  to  enforce  a  debt  provable  in  bankruptcy, 
and  this  quite  irrespective  of  whether  the  creditor  happened 
either  to  be  personally  in  England  or  to  have  submitted  to  the 
juzisdiction  of  the  Court. 

As  to  the  exclusive  jurisdiction  of  the  Irish  Courts  over 
traders  trading  exclusively  in  Ireland,  see  20  &  21  Yict.  c.  60, 
s.  31. 

As  to  the  enforcement  of  orders  and  waxrants  out  of  Eng- 
land, seepo8ff  sections  117 — 119. 

As  to  the  operation  in  British  Courts  of  Acts  of  imperial 
legislation  as  distinguished  from  Acts  of  colonial  legislation, 
and  generally  as  to  the  operation  of  an  English  bankruptcy 
in  other  parts  of  the  British  Empire,  see  Bartley  v.  Hodaes^ 
30  L.  J.  Q.  B.  352 ;  Gill  v.  Barron,  L.  E.  2  P.  C.  157 ;  EllU 
V.  McHenry,  L.  E.  6  C.  P.  228 ;  Exp,  Rogers,  re  Boustead,  16 
Ch.  D.  665. 

mJST A^.        ®'  ^^"*  -^^'  ^^'^^  ®^^^P'  "  ^y  *^  ^^'  Otherwise 
provided,  commence  and  come  into  operation  from  and 

immediately  after  the  thirty-first  day  of  December  one 

thousand  eight  hundred  and  eighty-three. 

The  exceptions  referred  to  are : — section  1 70,  which  proyides 
that  after  tne  passing  of  this  Act  no  liquidation  or  composi- 
tion under  sections  125  and  126  of  the  Act  of  1869  sh^  be 


COMMENCEMENT  OF  ACT. 

entered  into  without  the  sanction  of  the  Ck)iirt  or  registrar;         g.3, 

section  66,  as  to  appointment  of  official  receivers ;  section  127,  

power  to  make  general  rules ;  sections  128  and  129,  as  to  fees, 
remuneration,  and  judicial  salaries ;  section  153  (4),  as  to 
vacancies ;  and  section  162,  as  to  unclaimed  and  undistributed 
funds  and  dividends.  These  all  come  into  operation  on  the 
passing  off  the  Act.  The  rules  made  under  this  Act  come 
mto  operation  from  and  immediately  after  December  3 1st, 
1883,  K.  1. 

PAET  L 

Proceedings  from  Act  of  Bankruptcy  to  Discharge. 

Ada  of  Bankruptcy. 

4.  (1.)  A  debtor  commits  an  act  of  bankruptcy  in  each  Acts  of 
of  the  following  oases : —  bankruptcy. 

"  Debtor:' 

The  word  '^ debtor"  must  be  construed  to  mean  '^  a  debtor  Sub-s.  (l) 
properly  subject  to  the  laws  of  England,"  and  this,  it  seems, 
should  be  taken  to  include  not  only  English  subjects  and  Aliens, 
denizens,  but  also  foreigners,  provided  that,  in  accordance 
with  section  6  (1)  (</),  they  are  domiciled  in  England,  or  have, 
within  a  year  before  the  presentation  of  the  petition,  ordi- 
narily resided  or  had  a  dwelling-house  or  plcice  of  business  in 
England. 

It  was  decided  in  many  cases  under  former  statutes  that  a 
foreigner  could  not  be  made  bankrupt  unless  he  committed 
an  act  of  bankruptcy  during  his  personal  residence  in  Eng- 
land. (See  Alexander  v.  Vaughan,  Gowp.  398 ;  Dodsworih  v. 
Anderson^  T.  Raym.  375;  Allen  t.  Cannony  4  B.  &  A.  418; 
JEx  p,  Crispin,  L.  E.  8  Ch.  374 ;  Ex  p.  Blain,  re  Saioers,  12 
Ch.  D.  622.) 

It  was  decided  under  the  Act  of  1869  that  an  act  of  bank- 
ruptcy must  be  a  personal  act  or  defaidt,  and  cannot  be  com- 
mitted through  an  agent,  nor  by  a  firm  as  such.  {Ex  p.  Blain, 
re  SawerSf  ubi  sup.,  per  Brett,  L.  J.)  Section  168  of  this  Act 
provides  ^lat  * '  person ' '  shall  include  a  body  of  persons  corporate 
or  unincorporate,  and  section  115  provides  that  bankruptcy  pro- 
ceedings may  be  taken  against  partners  in  the  name  of  a  firm, 
and  section  6(1)  (</)  renders  a  debtor  having  a  place  of  business 
in  England  liable  to  adjudication.  It  may  be  that  in  the  case 
of  some,  at  all  events,  of  the  acts  of  bankruptcy  defined  by 
this  section,  a  foreigner  having  a  place  of  business  in  England 
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§4. 


Infant. 


Harried 
woman. 


may  commit  an  act  of  banla-uptcy  througli  the  acts  or  de- 
faidts  of  hid  agent  or  firm.  But  in  the  case  of  a  foreigner 
resident  or  having  a  dwelling-house  in  England,  it  is  sub- 
mitted that  he  will  not  be  amenable  to  the  law  unless  he  has 
committed  an  act  of  bankruptcy  before  leaving  England. 
{See  pOstf  section  6  (1)  (rf).) 

It  would  seem  doubtful  whether  an  infant  under  any  cir- 
cumstunces  can  be  made  a  bankrupt.  {Ex  p,  Jones,  18  Ch. 
J).  109,  overruling  Ex  p.  Lynch,  2  Ch.  D.  227,  and  following 
Ex  p.  Kibble,  re  Onslow,  L.  E.  10  Ch.  373  ;  Miller  v.  Blankley, 
38  L.  T.  527  ;  i?.  v.  Wilson,  5  Q.  B.  D.  28.)  At  all  events,  it 
can  only  be  in  respect  of  judgment  debts,  or  debts  incurred 
for  necessaries.  The  Court  will  always  enquire  into  the  con- 
sideration for  the  judgment,  which  must  be  a  claim  which, 
having  regard  to  the  provisions  of  the  Infants'  Relief  Act,  1874 
(37  &  38  Vict.  c.  62),  and  to  the  general  law  of  infancy,  is 
enforceable  against  the  infant.  (See  Ex  p.  Kibble,  re  Onslow, 
ubi  sup.)  Infancy  has  never  been  a  defence  to  any  action  of 
tort  (see  Addison  on  Torts,  6th  ed.,  by  Mr.  Justice  Cave, 
p.  106),  and  a  judgment  in  tort  constitutes  a  debt.  An 
infant,  too,  in  equity  has  always  been  held  liable  for  fraud, 
but  at  all  events  prior  to  the  Judicature  Acts  that  liability  did 
not,  even  after  decree,  constitute  a  debt  (see  per  Jessel,  M.  R., 
and  Lush,  L.  J.,  in  JEx  p.  Jones,  ubi  sup,) ;  although  such  a 
liability,  even  before  **  liabilities "  were,  by  section  31  of 
the  Act  of  1869,  constituted  provable  debts,  was  allowed  to 
bo  proved  in  bankruptcy.  (See  Ex  p.  Unity  Bank,  re  King, 
3  De  G.  &  J.  63.)  Cases  like  Ex  p.  Watson,  16  Ves.  265, 
in  which  the  Court  refused  to  supersede  a  bankruptcy  on  tho 
ground  of  infancy  (many  of  which  appear  in  the  books),  have 
no  bearing  on  the  question  of  the  liability  of  an  infant  to  be 
made  bankrupt,  because  the  Court  only  refused  sunmiary 
relief,  and  left  the  bankrupt,  if  he  thought  fit,  to  test  the 
question  by  an  action  at  law,  the  adjudication  at  that  time 
not  being  final. 

As  a  general  rule,  a  married  woman  cannot  be  made  a 
bankrupt,  because  her  husband,  and  not  she,  is  the  person 
liable  for  her  debts ;  but  where  she  is  a  sole  trader  within  the 
City  of  London  {Lavie  v.  Phillips,  3  Burr.  1776),  or  where 
her  husband  is  a  convict  {Ex  p,  Franks,  7  Bing.  762),  she  can 
be  adjudged  a  bankrupt,  because  she  is  then  personally  liable 
for  the  debts  which  she  contracts. 

Before  the  passing  of  the  Married  Women's  Property  Act, 
1882,  it  was  held,  in  Ex  p.  Jones,  re  Grissell,  12  Ch.  D.  484, 
that  a  married  woman,  who  did  not  come  within  either  of  these 
exceptions,  was  not  liable  to  the  bankruptcy  law,  -  even 
though  she  had  separate  estate,  and  had  contracted  engage- 
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ments  after  marriage,  and  that  the  Married  Women's  Pro-         ft  4. 

perty  Act,    1870,  had  made  no  difference  in  this  respect. — 

Jiow,  however,  by  section  1,  sub-section  (5)  of  the  Act  of  1882, 
it  is  enacted  that  **  every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of  her  separate 
property,  be  subject  to  the  bankruptcy  laws  in  the  same  way 
as  if  she  were  a  feme  sole;^^  and  section  lo2  of  this  Act  pro- 
vides that  *'  nothing  in  this  Act  shall  affect  the  provisions  of 
the  Married  Women's  Property  Act,  1882."  A  married 
woman  judicially  separated  from  her  husband,  or  who  has 
obtained  a  protecting  order  which  is  still  continuing,  may  sue 
or  be  sued  as  a  /erne  sole,  and  may  probably,  therefore,  bo 
made  bankrupt.     (20  &  21  Vict.  c.  85,  ss.  21,  25,  26.) 

A  husband  may  be  made  bankrupt  in  respect  of  the  debt  Husband, 
of  his  wife  incurred  by  her  dum  sola  {Lock wood  v.  Salter^  5 
B.   &  Ad.   308 ;  Miles  v.  Williams,  1  P.  Wms.  249),   unless 
married  since  the  Married   Women's  Property  Act,    1870, 
came  into  operation. 

That  Act  relieved  the  husband  from  all  liability  in  respect 
of  the  antenuptial  debts  of  his  wife.  The  Amending  Act  of 
1874  rendered  the  husband  liable  for  such  debts  and  torts, 
but  to  the  extent  only  of  the  value  of  property  coming  to  him 
in  right  of  his  wife.  The  Act  of  1882,  which  repeals  the 
above  Acts,  seems  to  leave  the  liability  of  the  husband  much 
the  same  as  it  was;  for  although  section  13  renders  the  wife's 
separate  property  primarily  liable  as  between  husband  and 
wife  for  ner  antenuptial  debts  and  wrongs,  yet  sections  14 
and  15  make  the  husband  also  liable  for  them  to  the  extent 
of  any  property  which  he  has  acquired  or  become  entitled  to 
by  or  through  his  wife  after  deducting  payments  made  by 
him.  It  has  never  been  decided  whether  a  husband  can  be 
made  bankrupt  in  respect  of  such  a  liability ;  but  it  is  to 
be  observed  that  the  husband  becomes  personally  liable,  and 
that  the  property  received  by  or  through  the  wife,  unless 
appropriated  to  her  debts,  is  merely  a  measure  of  the  hus- 
band's liability. 

Whether  a  lunatic  can  be  made  a  bankrupt  has  always  Lunatic 
been  an  open  question.  Lord  £ldon  seems  to  have  thought 
that  he  could  be.  (See  Anon,,  13  Ves.  690;  see,  however, 
Ez  p,  Carruthers,  Davis,  468 ;  Ex  p.  Lay  ton,  6  Ves.  34.) 
A  lunatic  cannot  at  all  events  commit  an  act  of  bank- 
ruptcy involving  an  intent  unless  during  a  lucid  intervals 
\Crisp  V.  Perrit,  Wils  473;  Ex  p,  Priddey,  Cooke,  48  ;  Exp. 
Stamp^  De  Gex,  45.)  It  was  decided  uuder  the  Act  of  1869 
that  a  liquidation  petition  could  not  be  signed  by  a  next  friend 
on  behalf  of  a  lunatic  not  so  foimd  by  inquisition,  but  that  in 
the  case  of  a  lunatic  so  found  the  Court  of  Lunacy  might  havo 
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jurisdiction  to  direct  that  a  liquidation  petition  should  be  signed 
on  his  behalf  {Ex  p.  Cahen,  10  Ch.  D.  183) ;  and  in  Re  Lee, 
23*  Ch.  D.  216,  the  Court  gave  leave  to  the  committee  of  a 
lunatic  so  found  to  consent  to  an  adjudication  against -the 
lunatic.  This  Act,  by  section  148,  provides  that  for  all  or  any 
of  the  purposes  of  this  Act  a  lunatic  may  act  by  his  committee 
or  curator  bonis. 

The  Act  of  1861,  section  166,  recognized  the  possibility  of  a 
lunatic  being  made  a  bankrupt  by  enacting  special  proceedings 
for  adjudication  in  bankruptcy  against  a  lunatic  in  prison  for 
debt,  but  the  present  Act  contains  no  similar  provision. 

A  clergyman  may  be  made  bankrupt,  and  if  he  carried  on  a 
trade  might,  it  would  seem,  have  committed  those  acts  of  bank- 
ruptcy which  under  the  former  Acts  were  peculiar  to  traders. 
{Exp.  Meymot,  1  Atk.  196  ;  Cobb  v.  Symons,  5.B.  &  A.  516.) 

By  section  124  of  this  Act  persons  having  privile^  of  Par- 
liament who  commit  an  act  of  bankruptcy  may  be  dealt  with 
as  if  they  had  not  such  privilege. 

By  section  123  a  receiving  order  shall  not  be  made  against 
any  corporation,  or  against  any  partnership  or  association,  or 
company  registered  under  the  Companies  Act,  1862. 

As  to  partners  and  firms,  see  post,  section  4  (1)  (^),  and 
section  115;  Rs.  192—197. 

As  to  the  administration  of  the  estate  of  a  deceased  insol- 
vent, Bee  post,  section  125. 

A  convicted  felon  can  be  adjudicated  bankrupt  upon  an  act 
of  bankruptcy  committed  after  his  conviction.  Section  8  of 
33  &  34  Yict.  c.  23,  which  renders  a  convict,  while  subject  to 
the  Act,  incapable  of  alienating  his  property,  only  prevents 
alienation  to  the  prejudice  of  his  creditors,  and  leaves  him 
liable  to  pay  his  debts  after  conviction,  whether  demand  of 
payment  is  made  before  or  after  conviction.  {Ex  p.  Graves,  re 
Harris,  19  Ch.  D.  1.) 


{a.)  If  in  England  or  elsewhere  he  makes  a  conveyanoe 
or  assignment  of  his  property  to  a  trustee  or  trustees 
for  the  benefit  of  his  creditors  generally : 

ConTevance         The  Act  does  not  say  all  his  property ;  but  this  seems  to  be 

or  asragoment  intended,  though  it  may  be  contended  that  it  is  quite  reason- 

^"fit*^  '°'    able  that  a  debtor  who  finds  it  necessary  to  pay  ins  creditors 

are(fiton.         through  the  intervention  of  a  trustee,  should  be  deemed  to 

have  committed  an  act  of  bankruptcy,  even  though  he  only 

convey  to  the  trustee  a  part  of  his  property.    The  assignment 

of  the  whole  of  a  debtor's  property,  even  though  made  for  the 
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benefit  of  creditors  generally,  has  always  been  held  to  be  an        ft  4^ 

act  of  bankruptcy  {Keitls  v.  Hammond,  Cooke,  86 ;  Stewart  r. — — 

Moody y  1  0.  M.  &  E.  777  ;  Ex  p.  Ahop,  29  L.  J.  Bank.  7) ;  and 
the  express  enactment  in  the  present  Act,  following  that  of 
1869,  that  it  shall  be  so  has  in  no  way  altered  the  law.  The 
words  '*  with  intent  to  defeat  and  delay  creditors,"  which  ap- 
peared in  the  earlier  Acts  in  the  section  under  which  such 
an  assignment  was  held  to  be  an  act  of  bankruptcy,  are 
omitted  as  superfluous,  and  also  misleading,  because  those 
words  seem  to  assume  that  such  a  conveyance,  if  made  with- 
out intent  to  defeat  and  delay  creditors,  would  not  be  an  act 
of  bankruptcy,  whereas  such  a  conveyance  has  always  been 
an  act  of  oankruptcy  wholly  independent  of  what  was  the 
intention.     {Ex  p.  Laches,  re  Wood,  L.  B.  7  Ch.  302.) 

As  to  how  far  a  deed  incomplete  from  the  want  of  the  assent 
of  the  trustee,  or  for  other  reasons,  can  be  an  act  of  bankruptcy, 
see  Ponaford  v.  Walton,  L.  B.  3  C.  P.  167  ;  Duttonv.  Morrison, 
17  Ves.  193. 

"  Or  elsewhere.^^ 

These  words  were  first  introduced  into  the  statute  6  Geo.  lY.  Acts  of 
c.  16 — a  statute  which  also  first  introduced  the  act  of  bank-  bankraptoy 
ruptcy  of  remaining  abroad.      Prior  to  the  passing  of  that  ^^^^J^?^^ 
statute,  the  question  had  been  raised  as  to  wnether  an  act  of  ^ 
bankruptcy  could  be  committed  abroad.  Alexander  v.  Vaxtghan, 
Cowp.  398 ;  Norden  v.  James,  Dickens,  533  ;  Inglis  v.  Grant, 
5  T.  B.  530,  are  all  authorities  to  show  that  under  these  old 
statutes,  prior  to  the  introduction  of  the  above  words,  it  was 
considered  that  an  act  of  bankruptcy  could  not  be  committed  out 
of  England ;  but  the  cases  do  not  seem  to  have  been  very  ccu-e- 
fully  considered,  because,  as  Mr.  Christian  observes  (Bank. 
Laws,  172),  no  distinction  is  made  between  a  person  constantly 
abroad  and  a  person  resident  in  England  who  goes  abroad  for 
a  temporary  purpose.     Mr.   Christian,   after  reviewing  the 
whole  of  the  authorities,  sums  up  the  law  thus: — **  What 
Lord  Hardwicke,  Lord  Mansfield,  Lord  Bathurst,  and  Lord 
Kenyon  declared  in  cases  immediately  before  them  will  ever 
be  respected  as  good  law,  viz.,  that  a  person  resident  or  domi 
oiled  abroad,  not  subject  to  the  English  statutes  or  the  posidvo 
institutions  of  this  country,  cannot  be  made  bankrupt  nere  in 
consequence  of  any  act  he  may  do  abroad,  but  that  this  rule  is 
carried  too  far  if  applied  to  a  native  resident  and  domiciled 
traveller."    The  introduction  of  the  words  above,  **or  eUe- 
where,"  and  the  act  of  bankruptcy  of  remaining  abroad,  has 
placed  it  beyond  a  doubt  that  in  some  instances  an  act  of 
Dankruptcy  can  be  committed  abroad,  at  all  events  by  persons 
Bubject  to  the  English  law.   (See  per  Cotton,  L.  J.,  Exp,  Blain, 
re  Satcers,  12  Ch.  D.  at  p.  532.) 
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The  ^*  convejance  or  assignment,"  although  it  may  be  exe- 
cuted out  of  England,  is  one  which  must  be  intended  to  operate 
according  to  English  law,  e.g.,  a  oonveyance  executed  by  a 
domiciled  Englishman,  although  out  of  England,  may  be  an 
act  of  bankruptcy,  but  a  conveyance  executed  by  a  domiciled 
foreigner  in  his  own  country,  which  must  necessarily  operate 
according  to  the  foreign  law,  cannot.  {Ex  p.  Crispin^  L.  B.  8 
Ch.  374.) 

It  was  formerly  held  that  an  assignment  for  the  benefit  of 
creditors  generally  could  not  be  relied  on  as  an  act  of  bank- 
ruptcy by  anyone  who  was  a  party  to  it»  {Bamford  v.  Baroti^ 
2  T.  E.  594  ;  Marshall  y.  Barktcorth,  4  B.  &  A^.  508  ;  Jackson 
▼.  Irvine,  2  Camp.  49 ;  Oliver  v.  King,  25  L.  J.  Ch.  427  ;  Exp. 
Stray t  L.  E.  2  Ch.  374  ;  but  see  Turner  v.  Hardcasile,  31  L.  J. 
C.  P.  193;  12  &  13  Vict.  c.  106,  s.  115;,  and  these  cases  would 
seem  equally  to  apply  now  that  an  assignment  for  the  benefit 
of  creditors  is  a  specified  act  of  bankruptcy  under  the  aboYe 
sub-section. 


Frandnlent 
oonveyanoe, 
gift,  delivery, 
or  tranafer. 


(6.)  If  in  England  or  elsewhere  he  makes  a  fraudulent 
oonveyance,  gift,  delivery,  or  transfer  of  his  property, 
or  of  any  part  thereof : 

This  sub-section  has  appeared  in  substance  in  every  Bank- 
ruptcy Act  since  6  Geo.  IV.  c.  16.  In  the  Acts  prior  to  that 
of  1869  the  words  '*with  intent  to  defeat  and  delay  his 
creditors"  appeared  in  the  definition  of  this  act  of  bank- 
ruptcy, but  the  omission  of  these  words  has  not  altered  the 
law.  {Ex  p,  LilckeSf  re  Wood,  L.  R.  7  Ch.  302  ;  Harrison  v. 
Cohen,  32  L.  T.  717.)  It  was  stated  in  the  judgment  in  the 
former  case  that  the  words  "  with  intent,"  &c.  were  omitted 
in  the  sub-sections  of  the  Act  of  1869  corresponding  to  sub- 
sections (a)  and  (b)  of  this  Act  as  being  superfluous  and 
misleading,  and  that  the  fraudulent  conveyance,  gift,  delivery, 
or  transfer  by  a  debtor  means  a  conveyance,  &c.  fraudulent  as 
against  his  creditors,  or  some  of  them ;  and  therefore  these 
words  as  against  his  creditors  must  be  inserted,  by  construction, 
in  the  section,  after  the  word  fraudulent,  and  if  these  words 
are  inserted  the  intention  is  not  a  matter  of  fact,  but  somethinc^ 
which  is  to  be  inferred  as  a  matter  of  law ;  and  the  Court  and 
jury  are  relieved  from  having  to  find  an  intent  which  is  often 
contrary  to  the  actual  fact.  It  is  unnecessary  that  either  the 
intent  or  actual  fraud  should  be  found  as  matters  of  fact. 

The  history  of  acts  of  bankruptcy  of  this  nature  seems  to 
be  shortly  as  follows : — This  act  of  bankruptcy  did  not  exist 
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at  the  first  by  13  Eliz.  c.  7,  but  it  iras  introduced  bj  1  Jac.  L         ft  4^ 
c.  15,  and  it  is  there  described  in  these  words  :  

"If  anj  trader  shall  make  or  cause  to  be  made  any 
fraudulent  grant  or  conveyance  of  his  lands,  tenements,  goods, 
or  chattels,  to  the  intent  or  whereby  his  creditors  shall  or  may 
be  defeate<l  or  delayed  for  the  recovery  of  their  just  and  true 
debts,  he  shall  be  adjudged  a  bankrupt." 

This  definition  of  this  kind  of  act  of  bankruptcy  continued 
in  force  until  6  Geo.  lY.  c.  16,  which  was  passed  in  conse^ 
quence  of  it  having  been  frequently  held  that  under  the  clause 
taken  from  the  Act  of  Jac.  I.  the  fraudulent  grant  or  con- 
veyance, whether  of  lands  or  of  chattels,  to  constitute  an  act 
of  bankruptcy,  must  have  been  by  a  deed.  Transfers  not 
under  seal  fii^  became  capable  of  being  acts  of  bankruptcy 
by  6  Geo.  lY.  c.  16,  by  section  3  of  which  it  was  enacted  that 
if  a  trader  should  make  or  cause  to  be  made,  either  tcithin 
this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance  of 
any  of  his  lands,  tenements,  goods  or  chattels,  or  make  or 
cause  to  be  made  any  fraudulent  gift,  delivery  or  transfer  of 
any  of  his  goods  and  chattels,  with  intent  to  defeat  or  delay 
his  creditors,  he  should  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy.  The  consequence  of  this  change  was 
that  all  those  acts  which  previously  would  have  been  deter- 
mined to  have  been  fraudulent  preferences  became  available 
as  acts  of  bankruptcy. 

Under  the  Act  of  1869  it  was  doubted  whether  a  transaction 
which  amounted  to  a  fraudulent  preference  was  per  se  an  act 
of  bankruptcy  within  section  6,  sub-section  (2.)  There  was  no 
express  decision  on  the  point,  and  the  dicta  of  Mellish,  L.  J., 
in  JEx  p.  HaUiday,  re  Ltebert^  L.  E.  8  Ch.  283,  and  of  James, 
L.  J.,  in  Ex  p.  SlubbinSy  re  JFilkinson,  17Ch.  D.  58,  appear  to 
conflict.  Now,  however,  by  sub-section  (c)  of  this  section  frau- 
dulent preferences  are  rendered  acts  of  bankruptcy.  (See  post, 
sub-section  (c).) 

As  a  necessary  consequence  of  making  such  gifts,  transfers, 
&c.,  not  under  seal,  available  as  acts  of  bankruptcy,  and  not 
merely  voidable  as  fraudulent  preferences,  the  legislature  in- 
troduced into  the  statute  6  Geo.  lY.,  in  section  19,  a  provision 
which  declared  that  no  conmiission  should  be  deemed  invalid 
by  reason  of  any  prior  act  of  bankruptcy,  provided  there  was 
an  act  of  bankruptcj;  subsequent  to  the  petitioning  creditor's 
debt,  as  had  it  not  been  for  this  provision  the  commission 
would  have  been  avoided  on  proof  of  a  fraudulent  transfer 
prior  to  the  act  of  bankruptcy  on  which  the  petition  was 
founded.     This  section,  which  was  not  expressly  re-enacted  in 
the  Act  of  1869,  appears  in  section  43  of  the  present  Act. 
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§4. 


AssigpDiiiexit 
of  the  whole 
of  a  debtor's 
property 


by  way  of 
sale  or 
mortgage. 


What  18  a 
orood  coasi- 
oeration. 


Fraudulent  assignments  may  be  divided  into  two  classes : — 

First.  Fraudulent  assignments  at  common  law,  or  under 
13  Eliz.  c.  5. 

Second.  Fraudulent  assignments  under  the  bankruptcy 
statutes,  which  latter  may  be  divided  into — 

1.  Fraudulent  assignments  of  the  whole  of  a  debtor's  pro- 

perty. 

2.  Fraudulent  assignments  of  a  part  of  the  debtor's  pro- 

perty. 

As  to  fraudulent  assignments  of  the  first  class,  see  X^yne^t 
casCf  1  Sm.  L.  C.  1. 

Fraudulent  assignments  under  the  bankruptcy  statutes  are 
legally  fraudulent,  and,  as  such,  acts  of  bankruptcy,  whenever 
they  are  preferences  of  particular  creditors,  in  contravention 
of  the  principles  under  which  assets  are  distributed  by  the 
bankruptcy  law. 

Assignments  of  the  whole  of  a  debtor's  property,  when  made 
/or  the  benefit  of  creditors  generally ^  are  acts  of  bankruptcy  as 
coming  within  subnsection  (a)  of  this  section. 

The  assignment  of  the  whole  of  a  debtor's  property  for  the 
henejit  of  one  creditor  or  several  to  the  exclusion  of  the  others^  is 
fraudulent,  the  necessary  consequence  of  such  an  assignment 
being  to  defraud  the  excluded  creditors.  {Worsley  v.  De 
Mattosy  1  Burr.  467  ;  Exp.  LUckes,  re  Wood,  L.  E.  7  Ch.  802.) 
Not  every  transfer,  however,  of  the  whole  of  a  debtor's  pro- 
perty is  fraudulent,  for  the  cases  have  gradually  established  that 
the  general  proposition  is  subject  to  the  following  limitations : 

First,  it  was  held  that  a  sale  of  all  a  trader's  property  was 
not  an  act  of  bankruptcy.  {Rose  v.  Haycock^  1  Ad.  &  E.  460 ; 
Baxter  v.  Prichard,  1  Ad.  &  E.  456.)  Later,  it  came  to  be 
held  that  a  mortgage  or  an  assignment- not  by  way  of  sale  in  the 
ordinary  course  of  business,  of  the  whole  of  a  debtor's  property, 
was  not  necessarily  an  act  of  bankruptcy:  see  Whitwell  v. 
Thompson,  1  Esp.  68,  cited  in  M.  &  A.  Bank.  2nd  ed.  p.  76,  as 
an  authority  for  a  new  and  doubtful  doctrine« 

But  for  a  long  time  it  was  considered  that  to  prevent  such 
a  mortgage  or  assignment  from  being  an  act  of  bankruptcy, 
the  object  of  the  mortgage  or  assignment  must  have  been  to 
secure  a  present,  or  present  and  future  advances,  and  that  if 
the  consideration  of  the  assignment  were  wholly  or  partly  an 
antecedent  debt  contracted  without  security,  such  an  assign- 
ment was  an  act  of  bankruptcy:  see  Graham  v.  Chapman,  21 
L.  J.  0.  P.  173  ;  Bittleston  v.  Cooke,  25  L.  J.  Q.  B.  281  ; 
Hutton  V.  Crutwell,  22  L.  J.  Q.  B.  78,  where  all  the  old  cases 
on  the  subject  will  be  found  collected.     A  long  series  of  more 
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modem  cases,  beginning  with  PenneU  y.  Reynolds^  11  0.  B.         S  4. 

N.  8.  716,  and  followed  by  Mercer  v.  Peterson,  L.  R.  3  Eit.  

105 ;  Lomax  v.  Buxton,  L.  R.  6  0.  P.  107,  haye,  however,  eon- 
clusiyel  J  established  that  an  assignment,  partly  in  consideration 
of  an  existing  debt,  and  partly  as  a  security  for  a  further  ad- 
vance, is  not  necessarily  and  as  a  conclusion  of  law  (apart 
from  evidence  of  fraudulent  preference)  an  act  of  bankruptcy. 
(See  also  Kevan  v.  Matcson,  24  L.  T.  396 ;  Ex  p.  Fisher,  re  Aeh^ 
L.  R.  7  Ch.  636.) 

Where  the  advance  is  future  however,  in  order  that  the 
execution  of  a  bill  of  sale  of  substantially  the  whole  of  the 
grantor's  property  as  security  for  a  pre-existing  debt  and  fur- 
ther advances  may  not  be  an  act  of  bankruptcy,  it  is  necessary 
that  there  should  be  a  bond  fde  agreement  by  the  grantee  to 
make  further  advances  {Exp.  Winder,  re  Winstanley,  1  Ch.  D. 
29  ;  S.  C  on  app.  sub  nom.  Ex  p.  Sheen,  1  Ch.  D.  660 ;  Ex  p. 
Dann,  re  Parker,  17  Ch.  D.  26) ;  though  such  agreement  need 
not  be  legally  binding.  {Ex  p.  Wilkinson,  re  Berry,  22  Ch. 
D.  788.) 

The  fact  that  the  mortgage  or  assignment  is  to  secure  a  real 
present  advance  will  not  always  save  an  assignment  of  the 
whole  of  a  debtor's  property  from  being  an  act  of  bankruptcy. 
The  true  test  for  determining  whether  or  no  such  a  mortgage 
or  assignment  is  an  act  of  bankruptcy  appears  to  be  this :  is 
the  effect  of  it  to  enable  the  debtor  to  continue  his  business, 
or  is  the  whole  transaction  a  mere  device  for  obtaining  pay- 
ment of  or  security  for  an  antecedent  debt  ?  (See  Ex  p.  King, 
2  Ch.  D.  256 ;  Ex  p.  Threllfall,  re  Williamson,  35  L.  T.  675  ; 
Ex  p.  Greener,  re  Vane,  36  L.  T.  781 ;  Ex  p.  Wilkinson,  re 
Berry,  u6i  sup.)  The  fact  that  the  bill  of  sale  contemplates 
further  advances  after  its  execution,  and  that  such  advances 
are  made  to  a  substantial  amount,  is  strong  evidence  of  bona 
fides.     {Exp.  King,  ubi  sup.) 

The  reason  why  a  substantial  present  advance  operates  to  Present 
prevent  an  assignment  of  the  whole  of  the  debtor's  property  advance, 
from  being  an  act  of  bankruptcy,  is  that  it  is  deemed  equivalent 
to  such  a  substantial  exception  of  a  part  of  a  debtor's  prox)erty 
from  the  assignment  as  would  save  that  assignment  from  cover- 
ing the  whole  of  the  debtor's  property,  and  from  being  as  such 
an  act  of  bankruptcy.   (See  Lomax  v.  Buxton,  L.  R.  6  C.  P.  1 07. ) 

As  to  what  constitutes  such  a  present  advance  as  to  prevent 
the  assigpunent  from  being  an  act  of  bankruptcy^  it  is  to  be 
observed  that  the  motive  of  obtaining  the  aavance  is  a  ma- 
terial circumstance ;  and  if  the  effect  of  the  assignment  would 
be  to  stop  the  debtor's  trade,  notwithstanding  the  advance, 
the  Court  will,  it  seems,  infer  an  intent  to  defeat  and  delay 
creditors,  and  so  avoid  the  assignment.     {Harrison  v.  Cohen^ 
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.J.      1.  1    '•'   M-.l^--i-  L-  7.-1:.-:*  ^TTT.rr  ATJaes  the  law : 

.-  r-   .r    t  'J.-  x..*-^  I — ."^  ^  -— .r  w'l-r*  a  C^it'-r  assigns 

T  ^  u*  -r  "^-r^^  1.-  -^'  '-ri*7  r  r  i  tu^c   i-\?  vilIv,  it  is  an 

'..  .i^.   r.  •-  Ti^-^-'r  "Litr  I.'  •nT-i  .  i  zhr  fttzties  may 

•^:i.     Iz  '-i-rt  -t  1^^.    1  f-LT'i-r  iiTAz.-Ar,  it  is  not  a 

•1  X  *.•'•'„  -r  ZAit  LZ^  '1Z.I  -f  T  !•*  i-iTUi.-e  l«  grvat  or  ffniall, 

.-'.1  -r  '  i-r^  wi.*  I  Z'.na  'r  itf  iz.*--t:  .-n  of  carrringr  on  tke 

b  .....'.---?.'       ^•r  1^-*/  £x^.  //   :.  rr  ^:n/.  2:3  Ch.  li-  695.) 

F^.T^'-'ir'tz/v  to  f^Lrr-  i^d^T  an.  ei«^iti»jn,  or  to  seize  under 
a  b.*;  of  *a>-.  U  n  it  a  -J-^  irr!ii  »-q  iiTaltrnt  to  prerent  a  sahee- 
#ji.»'T.t  h..*  of  *alrr  oT-r  :Le  wh-.I^  of  a  debtor's  property  to 
htri.iiT*^  an  ar.t*^»^i*rnt  d-bt  witlioat  any  y»n?sent  advance  from 
li^'injf  an  a' t  of  t^aknipt^v.  IVootJhoyMe  t.  Murray^  L.  B. 
4  a  J5'  ^^;  />  ;»'  Coopt^r.  re  Bamm.  10  Ch.  D.  313;  Ex  p. 
Pat/ntf,  re  CrotM,  1 1  T  h.  D.  533 ;  practically  overruling  Philps 
V.  JffirnnUftl,  I  PIx.  D.  62.^ 

Tlio  nrlvancc'  rif<-<i  not  l>e  proportionate  to  the  property 
rJiar(^<Hl,  iKir  ef|iial  to  the  existing  debt,  if  it  is  made  bond  fide 
fitr  tlio  iMiryxmo  of  enabling  the  debtor  to  continue  business. 
( A>  ;;.  iViUianmon,  re  Threllfall,  35  L.  T.  675  ;  Ex  p.  Evans, 
re  Edwards,  39  L.  T.  364.) 

It  M'HH  for  Honio  time  doubted  what  was  the  e£Fect  of  an 
uHHignmont  in  conHJ deration  of  a  present  advance  of  the 
wholi»  of  II  <b«l)tor'H  property  where  the  assignment  includes 
fuhin»-iM'<niireil  l»ro]H'rty.  The  case  of  Graham  y.  Chopman, 
\*2  i\  11.  HA,  ^^llH  thought  to  decide  that  such  a  provision 
ii»iub»ro(l  llu»  iihHiginuont  an  act  of  bankruptcy,  but  the  later 
eautm  of  h'rnin  v.  Mawson,  24  L,  T.  396,  and  Loniax  v.  Bux- 
<«•«»  h.  K.  (i  i\  I*.  U)7,  thww  doubts  on  this  decision;  and  it 
\\kkn  uow  l>oou  dtH'i^UHl  iuthoousoof />/>. //awxire//,  re^fmifiy- 
H^*¥^  '.*i*  i'l»»  IV  ('»*JtK  thttt  tho  fmt  of  after-acquired  property 
ixrM\w  iju'tu^bnl  lUuH  not  rtmdor  the  HSKi^nment  an  act  of 
iMUvKv\4»tv\v  «u\l  f»'M»AHiM  V.  ('A,i/»##mi*,  if  that  was  the  effect 
^kJ  \\\\s  \\\\\m\^\u  must  now  bo  tn^tixl  as  overruled.  The 
iv^tu\u^^>  \u\jHvv«««v^s  U\^\\ov*^r»  \xf  tho  dotemdnation  of  this 
s^^^v^-^^^vvu  \*  i\vu\  U  I'^hIu^^aI  b\  iho  f«ot  ihiit  the  effect  of  sections 
A  ^\\^\  >^  ^vt  ^W  UUU  vvf  5^WAot*  l5iS5^  i*  ,i:xwpt  in  the  case  of 
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substituted  plant  and  machinery  mentioned  in  section  6)  to         ft  4^ 

render  a  bill  of  sale  void,  except  as  against  the  grantor,  aa  

regards  any  chattels  not  specifically  described  in  the  schedule 
to  the  bill  of  sale,  or  of  which  the  grantor  was  not  the  true 
owner  at  the  time  of  its  execution. 

It  must  be  remembered,  however,  that  the  exception  of  any 
property  (however  large  in  amount)  of  the  debtor  which  could 
not  be  taken  in  execution,  and  which  would  not  pass  to  his 
trustee,  will  not  save  the  assignment  from  being  an  act  of 
"bankruptcy  {Ex  p.  Hawker,  re  Keely,  L.  E.  7  Ch.  214),  acting 
on  the  principle  laid  down  by  Lord  Thuiiow  in  Exp.  CockthoUy 
3  Bro.  C.  C.  502. 

The  fact  that  the  present  advance  is,  to  the  knowledge  of  Present  ad- 
the  person  making  the  advance,  intended  to  pay  off  an  exist-  T"^^?' 
ing  secured  debt,  and  thereby  to  relieve  the  debtor's  estate  off  exLtio^*^ 
from  a  liability  to  a  distress  or  any  other  charge,  does  not,  it  debt, 
has  been  held   in  many  cases,  prevent  such  advance  from 
saving  the  assignment  from  being  an  act  of  bankruptcy.    (See 
Whitmore  v.  Claridge,  31  L.  J.  Q.  B.  141.)     And  even  in  the 
case  of  an  imsecured  debt  it  was  held,  in  the  case  of  Ex  p. 
Reedy  re  Tweddell,  L.  R.  14  Eq.  586,  that  payment  of  bills  by    • 
the  drawer  at  the  request  of  the  acceptor  who,  in.  considera- 
tion thereof,  assigns  to  the  drawer  aU  his  property  to  secure 
the  amount,  and  also  some  past  debts,  is  a  substantial  advance, 
and  prevents  the  assignment  from  being  an  act  of  bankruptcy. 
(See  also  Ex  p.  Zwilchenbarty  3  M.  &  De  G.  671.)     80,  too, 
where  a  debtor  sold  goods  intending  to  the  knowledge  of  the 
purchaser  to  use  the  purchase-money  in  making  a  voluntary 
payment  to  a  third  person,  the  sale  was  held  not  to  be  a 
fraudulent  transfer.  (Exp.SiubbinSf  re  Wilkinson,  17  Ch.D.58.) 

Generally  the  advance  and  the  assignment  must  be  contem-  Asaignment 
poraneous,  but  a  sum  of  money  advanced  upon  the  faith  of  *°d  advance 
an  imconditional  promise  to  give  a  bill  of  sale  will  be  treated  ™"*^  ^ 
as  an  advance  made  in  consideration  of  the  bill  of  sale.  (Harris  ^^8™^*°"' 
V.  Rickeits,  4  H.  &  N.  1  ;  HuUon  v.  Crtittwell,  22  L.  J.  Q.  B.  78;  exception. 
Mercer  v.  Peterson,  L.  R.  3  Ex.  105  ;  Ex  p.  Izard,  re  Cook, 
L.  E.   9^Ch.  271  ;    Ex  p.  King,   2  Ch.  D.  256.)      But  the 
promise  must  be  a  bond  fide  one,  and  the  postponement  of  the 
execution  of  the  bill  of  sale  must  also  be  bond  fide,  and  not 
with  any  view  to  protect  the  credit  of  the  borrower.    {Ex  p, 
Fisher,  re  Ash,  L.  E.  7  Ch.  636.)     The  onus  of  proving,  not 
only  that  the  prior  agreement  did  exist  in  fact,  but  that  it  was 
in  all  respects  a  bond  fide  agreement,  is  on  the  person  setting 
it  up.     {Ex  p,  Kilner,  re  Barker,  13  Ch.  D.  245.) 

Where  the  prior  agreement  contemplates  a  postponement  Postponement 
of  the  execution  of  the  bill  of  sale,  e.  g.,  where  the  promise  is  ®^  execution 
to  give  a  bill  of  sale  when  required,  this,  if  unexplained,  shows  by*Se  a^^ 

ment. 


14  PROCEEDINGS  FKOM  ACT  OF  BANKRUPTCY  TO  DISCUAEOE* 

ft  4  an  intention  to  prefer  the  grantee  in  the  event  of  bankruptcy, 

.        ! —    and  the  transaction  falls  within  the  principle  of  Ex  p.  Fisher^ 

re  Ash^  ubi  sup,y  and  the  bill  of  sale  is  void.  (See  Ex  p. 
BoUand^  re  Gtbim,  8  Ch.  D.  230,  and  Ex  p.  Burton,  re  Tun- 
stall,  13  Ch.  D.  102,  explaining  the  principle  of  Exp.  Fisher; 
Ex  p.  Kilner,  re  Barker,  ubi  sup. 

Ex  p.  Izard,  re  Cook,  Ex  p.  King,  ubi  sup,,  and  Ex  p, 
Ilauxwell,  re  Hemingway,  23  Ch.  D.  626,  are  instances  where 
the  Court  considered  the  explanation  sufficient  and  the  bill  of 
sale  valid,  although  its  execution  was  postponed. 

Substihited  In  Re  Jackson,  ex  p.  Hall,  4  Ch.  D.  682,  Bacon,  C.  J.,  up- 

hill of  sale.  iield  a  biU  of  sale  given  by  agreement  in  renewal  of  a  former 
bill  of  sale  given  to  secure  a  then  present  advance,  but  agreed 
not  to  be  registered.  But  it  is  difficult  to  reconcile  the  agree- 
ment not  to  register,  but  to  give  a  substituted  registered  bill 
of  sale  when  called  on,  with  anything  else  than  an  intention 
to  prefer  the  grantee  in  case  of  bankruptcy.  And  in  cases 
where  there  is  a  new  bill  of  sale,  given  over  the  whole  of  the 
debtor's  property,  in  substitution  for  a  former  unregistered 
bill  of  sale  but  for  no  further  advance,  it  has  been  decided 
.  that  the  later  bill  of  sale  is  fraudulent,  and  could  not  be  sup- 
ported on  the  ground  that  it  was  in  substitution  for  the  £Lret 
bill  of  sale.     {Exp,  Foxley,  re  Nurse,  L.  B.  3  Ch.  515.) 

Amdffnment         The  fact  that  the  debt,  to  secure  which  the  debtor  assigns 

fraudulent       the  whole  of  his  property,  is  much  less  in  value  than  the  pro- 

^^'randti'*^"  P^^y  assigned,  so  as  to  create  a  valuable  resulting  trust  in 

i^j^^       ^    favour  ox  the  assignor,  does  not  prevent  the  assignment  from 

operating  as  an  act  of  bankruptcy,  because  the  surplus  beyond 

the  debt  secured  would  not  be  liable  to  be  taken  in  execution, 

and  the  common  law  remedies  of  other  debtors  ag^ainst  their 

creditors'  estate  would  be  thereby  barred,  and  they  defeated 

and  delayed.   (See  Smith  v.  Cannan,  22  L.  J.  Q.  B.  290;  Exp. 

Luckes,  re  Wood,  L.  E.  7  Ch.  302.)     Neither,  on  the  other 

hand,  does  such  a  disproportion  between  the  amount  of  the 

advance  and  the  value  of  the  security  make  the  assignment  an 

act  of  bankruptcy.     {Hutton  v.  Crutwell,  22  L.  J.  Q.  B.  78 ; 

Seoo^billof  Bittleston  v.  Cook,  25  L.  J.  Q.  B.  281.)    A  debtor  who  has 

Sro^OTt^*     ^^®^  ^  unimpeachable  biU  of  sale  over  the  whole  of  his 

*^  ^'         property  can  commit  an  act  of  bankruptcy  by  giving  to  a  third 

person  a  second  bill  of  sale  over  the  same  property  to  secure  a 

past  advance.     {Ex  p.  Hill,  re  Bird,  23  Ch.  D.  695.) 

Coloon^le  Colourable  exceptions  of  a  part  of  a  debtor's  proper^  will 

***P'*«^'        not  save  an  assignment  which  substantially  covers  his  whole 

property  from  bemg  an  act  of  bankruptcy.     (See  Worsley  v. 

De  Mattos,  1  Burr.  467  ;  Hale  v.  AUnutt,  25  L.  J.  C.  P.  267 ; 

Smith  V.  Timms,  32  L.  J.  Exch.  215;  Pennell  v.  Dawson,  18 

C.  B.  355;  Pennell  y.  Reynolds,  11  C.  B.  N.  S.  716.) 
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It  was  supposed  at  one  time  that  the  case  of  Ex  p.  Foxhy^         ft  4^ 
re  Nurse,  L.  B.  3  Gh.  515,  decided  that  book  debts  were  not 


to  be  taken  into  consideration  in  estimating  whether  the  Book  debts. 

exception  was   or  was   not  substantial ;    but  that  case  is 

explained  in  Ex  p.  Field,  re  Marlow,  13  Gh.  D.  106,  note  (5), 

which  latter  and  the  case  of  Ex  p.  Burton,  re  Tunsiall,  iUd. 

p.  102,  make  it  clear  that  book  debts  are  to  be  taken  into 

account.     The  word  "  things  *'  may  include  book  debts,  but 

will  not  be  so  construed  unless  the  context    requires    it. 

{Brotcne  v.  Fryer,  46  L.  T.  636.)   An  assignment  by  one  partner 

of  all  his  separate  estate  where  the  firm  is  insolvent  was  held 

by  Bacon,  C.  J.,  to  be  an  assignment  of  his  whole  property, 

and  an  act  of  bankruptcy.     {Ex  p.  Trevor,  re  Burgkardt,  1  Gh. 

D.  297.)    It  is  to  be  observed,  however,  that  the  debtor's 

interest  in  the  partnership  chattels  was  seizable  in  execution 

on  a  judgment  against  him. 

It  has  been  said  that  the  true  test  as  to  whether  such  a  True  test 
transaction  is  colourable  or  not,  is :  will  the  assignment,  if  whether  ex- 
acted on,  notwtikstanding  the  exception,  produce  insolvency?  ^P*^on 
(See  Young  v.  Waud,  8  Ex.  234 ;  Leake  v.  Young,  5  E.  &  B.  ~^~"®- 
955  ;  25  L.  J.  Q.  B.  266  ;  Exp.  Bland,  6  De  G.  M.  &  G.  757; 
Young  v.  Fletcher,  34  L.  J.  Ex.  154 ;  Smith  v.  Cannan,  2  E.  & 
B.  35.)     It  is  true  that  several  of  the  cases  cited  assume  that 
the  assignment  of  the  whole  of  a  debtor's  property  is  fraudu- 
lent, because  the  debtor  is  prevented  by  the  very  nature  of 
the  transaction  from  carrying  on  his  trade.     This  reasoning  is 
applicable,  of  course,  only  to  traders,  but  it  would  seem  that 
the  cases  are  applicable  to  fraudulent  assignments  by  non- 
traders,  because  such  assignments  must  tend  to  defeat  and 
delay  creditors  who  are  not  paid  by  the  assignment. 

The  question  of  when  fraudulent  intention  in  fact  must  be  Fraudulent 
proved  as  essential  to  constitute  the  conveyance  or  transfer  "itention. 
sought  to  be  impeached  as  an  act  of  bankruptcy,  and  how  far 
the  intention  of  the  grantee  is  material,  are  questions  which 
have  never  been  veiy  clearly  decided  under  the  old  Acts. 

In  Ex  p,  LUcJces,  re  Wood,  L.  E.  7  Gh.  302,  Mellish,  L.  J., 
points  out,  with  reference  to  the  corresponding  sub-section  in 
the  Act  of  1869,  that  the  words  "  with  intent  to  defeat  and 
delay  "  are  omitted,  as  being  superfluous  and  misleading,  and 
that  "  fraudulent "  must  mean  fraudulent  as  against  creditors, 
and  not  fraudulent  in  the  wide  sense  of  the  word,  and  that 
fraud  as  against  creditors  necessarily  imports  an  intent  to 
defeat  and  delay  them,  only  that  by  the  omission  of  the  words 
''with  intent,  &c."  it  is  made  dear  that  the  intent  is  an 
inference  of  law  to  be  necessarily  inferred  from  fraud  against 
creditors.  But  it  is  submitted  that  this  does  not  mean  that 
the  fraud  may  not  consist  tn  the  intent  to  defeat  and  delay,  and 
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§4. 


Where  tlie 
coiLsideration 
is  past,  the 
intention  of 
the  grantee 
immaterial. 


Fraudulent 
intention  of 
grantor. 

When  mate- 
rial. 


Fraudulent 
preferenoe. 


Kotroid 
unless  within 
period  of 
relation. 


it  is  to  be  obseired  that  when,  earlier  in  the  same  judgment, 
Lord  Justice  Mellish  says  that  it  would  be  a  misdirection  to 
ask  the  jury  whether  the  debtor  executed  the  assignment 
with  intent  to  defeat  and  delay,  this  is  said  only  of  assign- 
ments of  the  whole  of  a  debtor's  property  in  respect  of  past 
considerations. 

Under  the  law  prior  to  1869  (and  Exp,  LUckes  would  seem  to 
be  an  authority  for  saying  that  the  law  is  imchanged),  where 
the  consideration  was  past  the  intention  of  the  grantee  was  in 
all  cases,  whether  the  fraudulent  assignment  was  of  the  whole, 
or  part,  of  the  debtor's  property,  immaterial;  but  it  would 
seem  that  where  there  is  a  present  consideration  wholly,  or  in 
part,  then  the  fraudulent  intention  of  both  debtor  and  grantee 
must  be  proved  as  matters  of  fact.  {Ex  p,  Colemere,  85  L.  J. 
Bank.  8;  Pennellv,  Dawson^  18  C.  B.  355.) 

There  is  this  distinction,  however,  between  the  assignment  of 
the  whole  and  the  assignment  of  part  of  a  debtor's  property, 
for  a  past  consideration,  that  while  in  neither  of  such  cases  is 
the  intention  of  the  grantee  material,  in  the  former  the  fraudu- 
lent intention  of  the  grantor  is  assumed  as  a  matter  of  law, 
whereas  in  the  latter  the  fraudulent  intention  of  the  grantor 
must  be  proved  as  a  matter  of  fact.  This  appears  to  be  the 
reason  why  pressure  of  the  debtor  by  the  grantee  negatives 
fraud  in  the  debtor  in  the  case  of  an  assignment  of  part  of  the 
property,  but  has  no  such  effect  in  the  case  of  the  assignment 
of  tne  whole  :  and  tliis  would  seem  not  to  be  a  mere  technical 
reason,  for  a  debtor  who  assigns  all  his  property,  would  seem 
not  really  to  be  acting  under  pressure,  for  it  is  evident  he 
cannot  by  such  an  assignment  place  himself  in  any  better 
position  than  if  the  threat  of  which  the  pressure  consists  were 
carried  out. 

The  subject  of  fraudulent  conveyances,  &c.,  which  being 
made  to  creditors  amount  to  fraudulent  preferences,  is  con- 
sidered in  the  note  to  section  48,  posty  which  section  makes 
fraudulent  preference  the  special  subject  of  enactment ;  and 
not,  as  before  the  Act  of  1869,  a  mere  excrescence  of  the  bank- 
rupt laws.  The  present  Act  makes  fraudulent  preferences,  aa 
such,  acts  of  bankruptcy.     (8ee/»o«/,  sub-section  (c) .) 

Conveyances,  transfers,  &c.,  which  are  merely  void  as  acts  of 
bankruptcy  (and  not  merely  as  against  creditors,  irrespective 
of  bankruptcy,  such  as  conveyances  fraudulent  by  the  btatute 
of  Elizabeth),  will  not  be  treated  as  void  unless  executed 
within  the  time  to  which  the  title  of  the  trustee  relates,  i.  «., 
under  the  present  Act  within  three  months  of  the  presentation 
of  the  petition.  (See  section  43,  and  section  6  (1)  (c),  pott; 
and  see  the  following  cases  decided  on  the  Act  of  1869,  and  the 
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earlier  Acts: — Mercer  v.  Peterson,  L.  E.  2  Ex.  304  ;  Shruhsoie         ft  4 

V.  Suasams,  16  C.  B.  N.  S.  452 ;  Allen  v.  Bonnelt,  L.  E.  5  Ch.  ? — I 

577 ;  Jones  v.  Harher,  L.  E.  6  Q.  B.  77 ;  Exp,  Games,  re  Barn- 
ford,  12  Ch.  D.  314.) 

It  is  to  be  observed,  that  under  the  Acts  immediatelj  pre- 
ceding the  one  of  1869,  it  was  held  that  a  conveyance  which 
would  have  been  an  act  of  bankruptcy  if  any  creditor  at  the 
time  of  its  execution  were  still  a  creditor,  could  not  have  been 
impeached  if  there  were  no  longer  any  such  creditor  {Ex  p. 
Taylor,  3  De  G.  M.  &  G.  392),  and  the  Act  of  1869  by 
section  11  exjn'essly  enacted  that  **the  bankruptcy  shall  not 
relate  to  any  prior  act  of  bankruptcy  unless  it  be  that  at  the 
time  of  committing  such  prior  act  the  bankrupt  was  indebted 
to  some  creditor  or  creditors  in  a  sum  or  sums  sufficient  to 
support  a  petition,  and  unless  such  debt  or  debts  are  still  re- 
maining due  at  the  time  of  the  adjudication."  This  Act  con- 
tains no  similar  provision,  but  the  period  of  relation  is  much 
shortened. 

Fraudulent  assignments  of  a  part  of  a  debtor's  property  An  assign- 
mostly  consist  of  fraudulent  preferences,  but  it  is  submitted  '^®'*^®f  P^f* 
that  an  assignment  of  part  of  a  debtor's  property  may  be  pr<^,^y^av 
fraudulent  as  against  creditors,  even  though  there  be  no  pre-  be  nmidulent 
f  erence  of  a  creditor  or  creditors.     It  is  dear  that  a  conveyance  as  against 
of  the  whole  of  a  debtor's  property  in  respect  of  a  past  debt,  is  creditors, 
only  fraudulent  in  respect  of  the  defeat  or  delay  of  the  creditors  **^ough  there 
at  large,  which  necessarily  must  result  therefrom,  and  which  is  enoe!'  ^^  ^' 
therefore  presumed  to  have  been  intended  by  the  debtor,  which 
shows  that  intent  to  delay  in  itself  renders  fraudulent  in  the 
eye  of  the  bankruptcy  law  a  transaction  otherwise  unobjection- 
able ;  and  it  would  seem  to  follow  that  any  transfer,  even  of 
part  of  a  debtor's  property,  which  has  for  its  object  a  fraud  on 
the  creditors,  is  an  act  of  bankruptcy,  even  though  the  object 
be  not  to  prefer  a  creditor,  or  creditors,  and  even  though  the 
transaction  do  not  fall  within  the  Statute  of  Elizabeth;  e.g., 
any  transaction  which  is  intended  to  induce  creditors  to  hold 
their  hands,  and  not  press  for  just  debts,  such  as  a  scheme  to 
avoid  the  i>ublicity  of  a  debtor's  embarrassments,  which  the 
Bills  of  Sale  Act  ensures,  will  amount  to  an  act  of  bankruptcy, 
if  the  jury  conclude  that  the  object  of  the  arrangement  was  to 
defraud  creditors  of  their  rights  under  the  Bankruptcy  Laws. 
(See  Ex  p.  Pearson,  re  Mortimer,  L.  E.  8  Ch.  667 ;  Ex  p.  Fur- 
oer,  re  Pelleic,  6  Ch.  D.  181,  and  cf.  Ex  p.  Cohen,  re  Sparke, 
L.  E.  7  Ch.  20 ;  Exp.  Stevens,  L.  E.  20  Eq.  786  ;  Ex  p.  Boon, 
41  L.  T.  42 ;  Ex  p.  Payne,  re  Cross,  11  Ch.  D.  539 ;  Ex  p. 
Clater,  re  Wilkinson,  48  L.  T.  648,  which,  however,  were  cases 
of  assignments  of  the  whole  property  in  which  attempts  were 
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made  to  conceal  the  fact  that  in  truth  the  contdderation  for  the 
assignment,  was  wholly  a  past  debt,  and  not  cases  where  the 
assignment  was  held  to  be  an  act  of  bankruptcy  because  of  the 
intention  of  the  parties  to  the  transaction.  Fraud  will  not  be 
inferred  from  a  suspicion  that  it  nmj  exist.     {Ex  p.  Jay,  re 

JI orris,  45  L.  T.  797.) 

• 

It  is  a  fraud  uih)u  the  creditors  of  a  partnership  for  a 
partner  who  knows  that  his  firm  is  insolvent  to  transfer  part- 
nership assets  to  a  creditor  of  his  own,  or  to  give  a  security 
over  the  partnership  assets  for  his  own  private  debts,  or  for 
future  advances  to  be  made  to  himself,  such  a  transfer  neces- 
sarily tending  to  defeat  the  creditors  of  the  partnership.  {Ex 
p.  Snowball,  re  Douglas,  L.  H.  7  Ch.  534.) 

Assignments  of  a  part  of  a  debtor's  property  are  fraudulent, 
and,  as  such,  acts  of  bankruptcy,  when  they  are  made  in  con- 
templation of  bankruptcy  for  the  purpose  of  preferring  par- 
ticular creditors  {Devon  v.  Watts,  Itoug.  88 ;  Harman  v. 
Fisher,  Cowp.  117;  Harlshorne  v.  Slodi/en,  2  B.  &  P.  582; 
Crotbyy.  Crouch,  2  Camp.  167:  11  East,  256;  Hale  r.  All- 
mitt,  25  L.  J.  C.  P.  267  ;  Edwards  v.  Glyn,  28  L.  J.  Q.  B, 
350 ;  Bills  v.  Smith,  34  L.  J.  Q.  B.  68),  in  which  three  last- 
mentioned  cases  all  the  authorities  will  be  found  collected. 
To  constitute  a  ^*  fraudulent  delivery  or  transfer,"  it  must 
convey  an  interest  to  the  person  to  whom  the  goods  are  trans- 
ferred. {Isitt  V.  Beeston,  L.  R.  4  Ex.  159;  Coles  \.  DarieSy 
1  Ld.  Baymond,  724.) 

It  is  only  property  in  England  that  can  be  fraudulently 
convoyed  so  as  to  constitute  an  act  of  bankruptcy  under  the 
above  sub-section,  because  since  aji./a,  can  only  be  levied  in 
England,  a  conveyance  of  property  abroad  will  not  in  any 
way  defeat  or  delay  creditors ;  but  if  the  property  is  in  Eng- 
land, it  makes  no  difference  that  the  fraudulent  conveyance 
is  made  "  elsewhere  "  (see  Ex  p.  Crispin,  L.  R.  8  Oh.  374  ; 
Ex  p.  Defries,  re  Myers,  35  L.  T.  392),  in  the  former  of  which 
cases  Mellish,  L.  J.,  says,  referring  to  the  words  "  or  else- 
where," that  "  the  section  clearly  means,  and  has  always  been 
interpreted  as  meaning,  fraudulent  by  the  law  of  England,  and 
therefore  cannot  projjerly  apply  to  a  conveyance  which  is 
executed  in  and  is  to  operate  according  to  the  law  of  a  foreign 
country." 

In  Bittleston  ▼.  Cooke,  25  L.  J.  Q.  B.  281,  it  was  decided 
that  a  debtor  might  contradict  recitals  in  a  deed*  for  the  pur- 
pose of  showing  that  the  real  transaction  did  not  amount  to 
an  act  of  bankruptcy.     (See  also  Kevan  v.  Matcson,  24  L.  T. 
Deed,  though    395.)    It  is  sufficient  to  constitute  an  act  of  bankruptcy  if  the 
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instrument  be  bo  far  executed  by  the  debtor  as  to  show  on  his         ft  4^ 
part,  by  overt  act,  an  intention,  as  far  as  he  is  concerned,  to 


defeat  and  delay  his  creditors ;  thus,  in  Ex  p.  Snowball,  re  imperfectly 
Douglas,  L.  R.  7  Ch.  534,  where  a  deed  intended  to  be  ^^^^™*^ 
executed  by  two  partners  had  been  executed  by  one  only,  ^^  ^f  bank- 
Ijord  Justice  Mellish  observed  that  the  case  of  Boicker  v.  ruptcy. 
Burdekin,  11  M.  &  W.  128,  was  a  direct  authority,  that  where 
a  deed  to  which  all  the  partners  in  a  firm  are  made  parties 
would  operate,  if  executed  by  all,  as  a  fraudulent  transfer  of 
partnership  property,  each  partner  commits  an  act  of  bank- 
ruptcy at  the  time  he  executes  the  deed,  unless  he  executes 
the  deed  as  an  escrow.  Also  in  Brit  tain  v.  Brown,  24  L.  T.  -^ 
504,  where  the  debtor  had  assigned  all  her  property  to  one 
Miller,  in  trust  for  her  creditors,  who  should  sign  the  deed  on 
the  terms  as  between  the  debtor  and  Miller,  that  the  deed 
should  not  be  used  unless  an  arrangement  about  to  be  made 
with  the  creditors  could  be  effected,  Cockbum,  C.  J.,  said  that 
'^  no  doubt  upon  the  authorities  a  deed  of  this  kind  before  it  is 
assented  to  by  the  creditors  is  revocable  by  the  party  making 
it ;  but  in  the  case  of  Botcherhy  v.  Lancaster,  1  A.  &  E.  77, 
though  it  was  unnecessary  for  the  decision  of  the  point  before 
the  Court,  the  Court  expressed  a  strong  opinion  that  such  a 
deed  was  an  act  of  bankruptcy ;  and  I  entertain  no  doubt 
that  where  a  deed  is  intended  to  immediately  and  presently 
operate  so  as  to  delay  creditors,  a  deed  formed  with  such  an 
intention,  and  operating  for  such  a  purpose,  would  be  an  act  of 
bankruptcy."  (See  also  upon  this  point  Simpson  v.  Sikes,  6  M. 
&  8.  295 ;  Putting  v.  Tucker,  4  B.  &  A.  382.  See  also  Carr  v. 
Acraman,  25  L.  J.  Ex.  91.)  The  case  of  Button  v.  Morrison, 
17  Ves.  193,  and  the  old  cases  where  it  was  held  that  a 
deed  intended  to  be  executed  by  several  persons  did  not 
operate  as  an  act  of  bankruptcy  where  executed  only  by  one, 
were  decided  when  a  deed  was  essential  to  constitute  a  frau- 
dulent assignment. 

The  want  of  a  stamp  will  not  prevent  the  admission  in  Want  of 
evidence  of  a  fraudulent  deed  for  the  purpose  of  proving  an  stamp, 
act  of  bankruptcy,  see  Re  Gouldwell,Li.  R.  4  Ch.  47 ;  Pons- 
ford  V.  Walton,  L.  R.  3  C.  P.  167,  following  Ex  p,  Wensley, 
32  L.  J.  Bank.  23,  and  overruling  Ex  p.   Potter,  34  L.  J. 
Bank.  46. 

{c.)  If  in  England  or  elsewhere  he  makes  any  convey- 
ance or  transfer  of  his  property  or  any  part  thereof, 
or  creates  any  charge  thereon  which  would  under  this 
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8  4,  or  any  other  Act  be  void  as  a  fraudulent  preference 

if  he  were  adjudged  bankrupt : 

For  the  history  of  the  doctiine  of  fraudulent  preference, 
and  as  to  what  constitutes  such  preference,  see  posiy  section 
48  and  note. 

The  Act  of  1869  did  not  in  terms  make  a  fraudulent  pre- 
ference an  act  of  bankruptcy,  and  as  stated  in  the  note  to  the 
preceding  sub-section,  it  was  doubted  whether  a  fraudulent 
preference  was  an  act  of  bankruptcy  as  being  a  fraudulent 
*    transfer  within  section  6,  sub-section  (2)  of  that  Act. 

This  sub-section,  by  express  enactment,  settles  the  law  in 
accordance  with  what  was  at  all  events  in  earlier  times,  when 
there  was  no  express  enactment  on  the  subject,  the  opinion 
of  eminent  lawyers.  (See  Eden's  Bankruptcy  Law,  2nd  ed. 
p.  32  ;  Cumming  v.  Bailey^  6  Bing.  363  ;  Morgan  v.  Horseman^ 
3  Taunt.  241.) 

{d.)  If  with  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely,  departs 
out  of  England,  or  being  out  of  England  remains  out 
of  England,  or  departs  from  his  dwelling-house,  or 
otherwise  absents  himself,  or  begins  to  keep  house : 

**  With  intent  to  defeat  or  delay  his  creditors V 

It  is  to  be  remarked,  that  in  section  67  of  12  &  13  Vict, 
c.  106,  and  in  section  70  of  24  &  25  Vict.  c.  134,  these  words 
override  the  whole  section,  and  cover  all  the  enumerated  acts 
of  banki'uptcy,  including  fraudulent  conveyance,  &c.  •   But  it 
would  seem  that  this  altei^ation,  which  was  first  made  in  the 
Act  of  1869,  has  not  substantially  altered  the  law,  for  it  is 
"Inteiit  to       said  in  Exp.  Luckes,  re  Wood,  L.  R.  7  Ch.  302,  that  **  intent 
f  *K^**"  *^     ^^  defeat  or  delay"  is  in  respect  of  the  acts  of  bankruptcy  in 
aa a i^tterof  *^®  clause,  a  matter  of  fact,  and  must  be  proved  as  such,  and 
fnot.  that  the  meaning  of  the  omission  of  these  words  in  the  defini- 

tion of  the  other  acts  of  bankruptcy  is  that  the  intent  to  defeat 
or  delay  in  respect  of  such  acts  of  bankruptcy  is  not  a  matter 
of  fact  requiring  proof,  but  a  matter  of  law  resulting  from  the 
act  of  the  debtor ;  see  ante,  p.  8.  "When  a  debtor  knows 
that  the  necessary  consequence  of  his  going  abroad  will  be  to 
defeat  or  delay  certain  creditors,  he  will  be  held  to  have  gone 
abroad  with  intent  to  defeat  <9t  delay  his  creditors  {Exp.  Goater, 
re  Finney,  30  L.  T.  620),  and  this  even  though  his  going 


AITS  OF  BAXKUirXCV.  21 

abroad  liad  nothing  to  do  with  his  debts  {Holroyd  v.  White-         fi  4, 

heady  3  Gamp.  530).     The  petition  must,  however,  distinctly  *- 

allege  that  the  debtor  dep£a*ted  from  his  dwelling-house,  or 
otherwise  absented  himself,  with  intent  to  defeat  and  delay  his 
creditors  {Ex  p.  Coates,  re  Skelton,  o  Ch.  D.  979).  Where  any 
of  the  above  acts  are  done  with  intent  to  defeat  or  delay 
creditors,  the  fact  that  no  creditor  was  actually  delayed  is  im- 
material. ( JFilliams  v.  Nunn,  1  Taunt.  270 ;  Fowler  v.  Padgett 
7  T.  E.  509 ;  Roach  v.  G.  W.  E.   Co.,  1  Q.  B.  51.) 

"  Departs  out  of  England ^ 

**  Depart  this  realm  "  is  the  expression  used  in  the  old  Acts ;  "  Departs  out 
but  inasmuch  as  the  word  realm  was  construed  to  mean  the  of  England," 
jurisdiction  of  the  Qowrt  {Williams  v.  Nunn,  1  Taunt.  270;  ??®*^5^^ 
Windham  v.  Pater  son,  1  Stark.  145),  the  words  "  depart  out  of  ^^  ^^^^' 
England"  probably  mean  much  the  same  as  *^ departing  the 
reahn."     {Ex  p,  Crispin,  L.  E.  8  Ch.  374 ;  see  ante,  p.  1.) 

Although  in  the  case  of  a  domiciled  Englishman  the  fact  of 
his  leaving  England  after  service  of  a  writ,  and  so  escaping  a 
debtor's  summons,  was  held  to  afford  a  strong  presumption 
that  he  intended  to  defeat  and  delay  his  creditors,  yet  the 
same  presumption  was  held  not  to  apjjly  to  a  foreigner  who  is 
returning  to  his  own  country.  {Ex  p.  Crispin,  ubi  sup.  ;  Ex  p. 
Gutierez,  11  Ch.  D.  298.) 

Departure  from  the  realm  with  a  consequential  delay  of  a 
creditor  is  not  an  act  of  bankruptcy  without  proof,  or  neces- 
sary inference,  of  an  intention  to  delay  at  the  instant  of  » 
departure.  {Exp.  Osborne,  2  V.  &  B.  177  ;  1  Rose,  387.)  The 
fact  that  a  man  has  departed  out  of  England  with  intent  to 
defeat  his  creditors  does  not  prevent  his  remaining  out  of 
England  with  that  intent  from  being  a  continuing  act  of 
bankruptcy.     {Ex  p.  Bunney,  1  De  G.  &  J.  309.) 

"  Departs  from  his  dwelling-house,  or  otherwise  absents  himself,'*^ 

The  absenting  must  be  from  the  place  of  business  or  usual  "Absent- 
abode,  or  from  one  or  more  particular  creditors  at  some  other  "*^  V..  ^"** 
place.     {Bernasconi  v.  Farebrother,  10  B.  &  C.  549.)     Thus,  if  '^'^^'^^' 
a  trader  absent  himself  from  a  place  where  he  has  appointed 
to  meet  a  creditor,  with  intent  to  defeat  and  delay  his  creditor, 
this  is   an  act  of  bankruptcy  {Russell  v.  Bell,   10  M.  &  W. 
340) ;  but  the  mere  failure  to  keep  an  appointment  will  not 
be  an  act  of  bankruptcy  unless  coupled  with  an  intention  to 
defeat  or  delay.     {Ex  p,  Meyer,  re  Stephany,  L.  E.  7  Ch.  188; 
Ex  p,  Lopez,  re  Brelaz,  L.  K.  6  Ch.  894.)     The  duration  of 
absence  in   all   these  cases  is  immaterial  if  the  intent  be 
proved  {Bayly  v.  Schofehl,  1  M.  &  S.  388  ;  Chcnowcth  v.  Hay, 
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J  4.         1  M.  &  S.  676;  Judine  v.  Da  Cossen^  1  N.  E.  234),  as  the  act 

of  bankruptcy  is  complete  at  the  time  of  departure.     {Ex  p. 

Gardner,  1  V.  &  B.  45;  Holroyd  v.  Givynne,  2  Taunt.  178; 
1  Eose,  113.) 

'^  Or  begins  to  keep  hotue.^^ 

*' Keeping  For  a  trader  to  withdraw  from  that  part  of  the  house  where 

houfle:"  what  j^q  usually  sits  to  a  more  retired  part  is  a  beginning  to  keep 
constitute?.      j^o^g^^    (^Xey  v.  Shaw,  8  Bing.  320.)    For  other  examples,  see 

Curteie  y.  Wilh,  4  Dow.  &  Kyland,  224  ;  Dudley  v.  Vaughan, 

1  Camp.  271. 

A  trader  may,  of  course,  without  committing  an  act  of 
bankruptcy,  order  himself  to  be  denied  to  creditors  at  un- 
reasonable hours.     {Smith  v.  Currie,  3  Camp.  349.) 

A  mere  direction  given  by  a  trader  to  his  servant  to  deny 
him  to  his  creditors  generally,  or  to  any  particular  creditor  by 
name,  not  followed  up  by  an  actual  denial,  or  by  any  act 
which  is  evidence  of  an  actual  beginning  "to  keep  house,"  is 
not,  it  would  appear,  an  act  of  bankruptcy.  {Fisher  v. 
Boucher,  10  B.  &  C.  705.) 

The  above  cases  were  decided  when  these  last  two  acts  of 
bankruptcy  were  confined  to  traders. 

{e.)  If  execution  issued  against  him  has  been  levied  by 
seizure  and  sale  of  his  goods  under  process  in  an 
action  in  any  Court,  or  in  any  dvil  proceeding  in  the 
High  Court : 

The  corresponding  sub-section  of  the  Act  of  1 869  (section  6, 
sub-section  6),  not  only  confined  this  act  of  bankruptcy  to 
traders,  but  also  limited  it  to  cases  where  execution  issued.  Sec. 
on  process  for  "  obtaining  payment  of  not  less  than  50/." 
Now,  however,  an  execution  levied  by  seizure  and  sale  for 
any  amount  in  an  action  in  any  Court,  or  in  any  civil  proceed- 
ing in  the  High  Court,  t.  e.,  any  civil  proceeding  in  the  High 
Court  originated  in  a  way  other  than  by  writ  of  sununons, 
constitutes  an  act  of  bankruptcy. 

Comparison  Under  the  Act  of   1861   it  was  expressly  provided  that 

with  former  "every  debtor  shall  be  deemed  to  have  committed  an  act 
Acta.  q£  bankruptcy  from  the  date  of  the  seizure  of  such  goods  and 

chattels,"  whereas  under  section  11  of  the  Act  of  1869  it  was 
held  that  where  the  act  of  bankruptcy,  as  in  the  present  case, 
is  not  a  voluntary  act  of  the  bankrupt,  but  a  proceeding  in 
invitum,  the  title  of  the  trustee  relates  back  only  to  the 
moment  after  the  completion  of  the  transaction  which  con- 
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stitutes  an  act  of  bankruptcy.    {Exp.  Vtllars,  re  Rogers,  L.  R.         ft  4 
9  Ch.  432,  445.)  * 


The  Act  of  1869  expressly  made  the  title  of  the  trustee 
relate  to  the  time  of  the  act  of  bankruptcy  being  completed. 
Section  43  of  this  Act  contains  no  such  words,  but  it  is  sub- 
mitted that  the  relation  under  the  present  Act  also  will  be  to 
the  completion,  t.  e.,  in  this  case  to  the  time  of  the  sale.  The 
observations  of  Lord  Cairns,  L.  C,  in  his  judgment  in  Ex  p, 
Villara,  re  Rogers,  ubi  sup.,  as  to  the  oistinction  between 
voluntary  ana  involuntary  acts  of  bankruptcy,  are  in  no  way 
dependent  on  the  words  of  section  1 1  of  the  old  Act.  See  also  * 
section  43,  post,  and  note. 

In  Ex  p.  Pearson,  re  Mortimer,  L.  R.  8  Ch.  667,  James, 
L.  J.,  contrary  to  the  opinion  of  Mellish,  L.  J.,  seems  to  have 
held,  in  construing  the  corresponding  section  of  the  Act  of 
1869,  that  seizure  and  sale  does  not  necessarily  mean  seizure 
and  sale  by  the  sheriif,  but  that  it  was  sufficient  seizure  and  Whether  sale 
sale  if  the  goods  were  seized  by  the  sheriff,  and  afterwards  "?"*?  **°  ^^ 
sold  by  the  debtor  to  the  creditor,  who  resold  them.  But,  *'*^""' 
however  that  may  be,  it  has  been  held  under  section  87  of 
the  Act  of  1869,  that  where  a  payment  is  made  by  the  debtor 
to  the  sheriif  with  the  assent  of  the  creditor,  either  to  prevent 
the  seizure  {Ex  p,  Brooke,  re  Hassall,  L.  R.  9  Ch.  301),  or, 
after  seizure,  to  prevent  the  sale  {Stock  v.  Holland,  L.  R.  9 
Ex.  147),  the  creditor  and  not  the  trustee  is  entitled  to  the 
money  so  paid,  notwithstanding  that  notice  of  a  petition 
having  been  presented  agiuinst  the  debtor  had  been  served 
on  the  sheritt'  within  fourteen  days  of  the  payment,  and 
while  the  money  was  still  in  his  possession,  and  therefore  it 
would  seem  clear  that  such  payments  would  not  constitute  an 
act  of  bankruptcy. 

It  is  to  be  observed  that  in  neither  of  the  two  latter  cases 
was  that  which  was  paid  or  handed  to  the  execution  creditor, 
a  part  of  the  property  seized  by  the  sheriff,  thus  differencing 
them  from  Ex  p.  Pearson,  re  Mortimer.  Section  46  of  this 
Act  has  been  substituted  for  section  87  of  the  Act  of  1869, 
and  where  the  sheriff  sells  for  more  than  20/.,  the  sale  must 
by  section  145  be  by  public  auction,  unless  otherwise  ordered 
by  the  Court  from  which  the  process  issued.  This  latter  re- 
quirement is  with  the  substitution  of  20/.  for  50/.  the  same  as 
section  74  of  the  Act  of  1861. 

(/.)  If  he  files  in  the  Court  a  declaration  of  his  inabilitj 
to  pay  his  debts  or  presents  a  bankruptcy  petition 
against  himself : 

Declaration  of  inability,  Rule  117,  F.  3. 


^1  ^Jt.y  Zl\    •-»•!.   X   »-  T   :?   Jl3i*irTCT  TO 


-  *   _-T  v*//  '  T  <:  -  rr^-i    -  ;  L  J.  Ex-  2<>;  1  H.  4  N.  360. 


I  ...f.;r  '-^  *{*-        71-  L..I.Z    f  k  i-  lin-i-.G    f  liLt'lrrr  to  par  bv  a  debtor  is 
*f •',/;*  f/>r.'.:--*-  '-   *^-  -I'-T*^  f.f  tL«r  «!•  *:-7im»-iit   br  a  properlT 

»**f.-.r.-^:  T.-r-  a  v,  t'-.^  rny^T  o-±.o^  at  the  proper  ofBce, 
«,*f*  .r.**'!.':  :.^.4*  .r  *L  ^li  be  rl-ii  or  pli^-*^  on  record  in  the 
*/n:LJir-.  r.-ir-r.-r,       IC'^mnr^r.  liamJe,  L.  E.  8  C.  P.  672.) 

**  IVrMrL**  a  !.  i.'-kr.^  :•  j  jprtitlon  againfrt  himself."  Section 
o,  p^M,  inrt-^  •},*.  ^;.^Mt  g*-i.*rral  p->wer,  if  a  debtor  commits  an 
a/<  ^/f  banknii.vy,  to  make  a  receifing*  order  on  a  bankruptcy 
l^'tition  l/fring  jir'r^f-nte*!  *-ither  bv  a  creditor  or  bj  the  debtor. 

H4TfitUfn  8,  /K>«/,  prorides  for  the  procedure  on  a  debtor's 
1^4  it  ion. 

(ff.)  If  a  creditor  has  obtained  a  final  judgment  against 
him  for  any  amonnt,  and  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  England, 
or,  by  leave  of  the  Court,  elsewhere,  a  bankruptcy 
notice  under  this  Act,  reqtdring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  compoimd  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and  he  does 
not,  within  seven  days  after  service  of  the  notice,  in 
0080  the  service  is  effected  in  England,  and  in  case 
the  service  is  effected  elsewhere,  then  within  the  time 
limited  in  that  behalf  by  the  order  giving  leave  to 
offiMjt  the  service,  either  comply  with  the  require- 
ments of  the  notice,  or  satisfy  the  Court  that  he  has  a 
tHHintei^olaim  sot-off  or  cross  demand  which  equals  or 
t^xmnU  the  amount  of  the  judgment  debt,  and  which 
ho  ixnild  not  M  up  in  the  action  in  which  the  judg- 
mout  was*  obtaiuixl : 

IW  s,vti.M\  0^  Milwstvtiou  ^(^^  of  the  Act  of  1869  the  act  of 
Kuan^xu^v  ^vi^sist.Hl  of  non^xnwiaiaiuv  with  a  debtor^s  sum- 
ju.M^^  Mn,s\  bv  ,Uo  iHiitiouing  omliror.  Now  an  act  of 
lM^,Kvu>vv\  u  .s^v,,nutuxl  by  nou^vn.ixliaiice  with  a  bank- 
v,,V'>  >  n.Muv  M  nxsl  K  Huy  cnviiu>r.    This  act  of  baakraptcv. 
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with  a  debtor's  summons,  is  however  limited  to  a  case  where        ft  4^ 
a  creditor  has  obtained  final  judgment,  and  execution  has  not 


been  stayed.     Final  judgment  seems  to  mean  any  judgment  When  notice 

or  order  upon  which  execution,  as  defined  by  Clause  («),  supra,  <^*^  iasne. 

could  at  once  issue.     By  Ord.  XIII.  r.  24,  of  the  K.  S.  C. 

1883,  it  is  provided  that  "  every  order  of  the  Court  or  a  judge 

in  any  cause  or  matter  may  be  enforced  against  all  persons 

bound  thereby  in  the  same  manner  as  a  judgment  to  the  same 

effect." 

It  is  submitted  that  anyone  in  whom  the  judgment  has 
become  vested  by  devolution  or  by  act  of  law,  as  an  executor 
or  trustee  in  bankruptcy,  or  perhaps  even  the  assignee  of  a 
judgment  debt,  or  any  person  entitled  to  obtain  leave  to  issue 
execution  xmder  E.  8.  C.  of  1883,  Ord.  XLII.  r.  23,  can  serve 
a  bankruptcy  notice  in  respect  of  the  judgment. 

The  Court  has  power  to  stay  or  dismiss  the  i)etition  if  an 
appeal  is  pending  from  the  judgment.  (Section  7,  sub-sec- 
tion 4,  post.) 

As  section  115  provides  that  any  two  or  more  persons  being  Against  part- 
partners,  or  any  person  carrying  on  business  imder  a  partner-  nerahip. 
ship  name,  may  oe  proceeded  against  under  this  Act  in  the 
name  of  the  firm,  it  would  seem  that  where  a  judgment  has 
been  obtained  against  a  firm  in  the  firm  name  a  notice  under 
this  clause  may  be  addressed  to  the  firm,  and  that  in  case  of 
non-compliance  therewith  a  joint  act  of  bankruptcy  will  have 
been  committed,  upon  which  a  receiving  order  may  be  made 
against  the  firm.  {See  post,  section  115,  and  note.)  The  efiFect 
of  this  will  be  as  if  a  receiving  order  had  been  made  against 
each  person  who  was  a  partner  at  the  date  of  the  order. 
(Eule  195.)  As  to  how  far  a  foreigner  resident  abroad,  but 
being  a  partner  in  an  English  finn,  or  having  a  place  of 
business  in  England,  can  commit  this  act  of  bankruptcy,  see 
post,  section  6  (1)  ^d). 

The  words  "or  the  Court"  are  new.  Under  a  debtor's  Satisfaction, 
summons,  however,  it  is  clear  that  the  creditor  need  not  have 
been  satisfied  with  an3rthing  short  of  actual  payment  of  the 
debt  in  fuU.  Thus  a  creditor  who  held  garnishee  orders 
which  had  never  been  served,  covering  sums  due  to  the 
debtor  to  an  amount  exceeding  the  debt  due  to  the  creditor, 
was  held  nevertheless  entitled  to  obtain  a  debtor's  summons, 
and  proceed  thereon  to  adjudication,  and  this  even  though  the 
evidence  showed  that  the  amoimt  of  the  debt  might  in  all 
probability  have  been  realized.  {Be  Tvpper,  L.  E.  9  Ch.  312; 
cf.  also  Ex  p.  Mauritz,  re  Giles,  L.  E.  6  Ch.  779.)  The  new 
words  seem  to  give  the  Court  a  discretion  in  such  a  case.  But, 
however  this  may  be,  it  would  seem  that  the  same  principle 
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I  4^         which  prevents  a  judgment  creditor  from  bringing  an  action 

after  a  levy  under  a  fi.  fa.  but  before  sale  thereunder  (Bac. 

Ab.  tit.  Execution,  D ;  and  Chitty's  Practice  by  Prentice, 
669)  will  prevent  a  judgment  creditor  who  has  obtained  and 
served,  but  not  realized,  garnishee  orders,  from  bringfing  an 
action  on  the  judgment  or  issuing  a  bankruptcy  notice,  since 
a  garnishee  order  when,  served  would  seem  to  take  the 
debtor's  choses  in  action  from  him,  much  in  the  same  way  as 
dkfi.fa,  takes  his  goods  from  him. 

Set-off.  It  is  difficult  to  understand  the  practical  object  of  requiring 

the  debtor,  in  order  to  avoid  an  act  of  bankruptcy  in  case  of 
non-payment  after  a  bankruptcy  notice,  to  satisfy  the  Court 
that  he  has  a  counter-claim  or  set-off  sufficient  to  answer  the 
judgment,  but  which  he  could  not  have  set  up  in  the  action 
m  which  the  judgment  was  obtained.  For  he  could  in  any 
case  on  the  hearing  of  the  petition  set  off  against  the  peti- 
tioning creditor's  debt  any  set-off,  if  not  counter-claim,  which 
he  has,  whether  the  same  did  or  did  not  accrue  before  the 
obtaining  of  the  judgment  on  which  the  bankruptcy  notice 
was  issued.  And  although  it  is  true  that  a  creditor  other 
than  the  creditor  serving  the  bankruptcy  notice  may  now 
found  a  petition  on  the  act  of  bankruptcy  resulting  from 
non-compliance  with  the  notice,  in  practice  the  creditor  serving 
the  notice  will  almost  always  be  the  petitioning  creditor. 

Under  the  Act  of  1869  the  only  person  who  could  found  a 

'    petition  on  the  act  of  bankruptcy  conmiitted  by  non-compliance 

with  a  debtor's  summons  was  the  person  at  whose  instance  it 

was  issued.     {Ex  p,  Wier,  L.  R.  6  Ch.  875 ;  Ex  p.  Jay,  re 

PowffSy  L.  R.  9  Ch.  133.) 

Practioe.  j^  to  the  form  of  the  notice,  and  how  and  from  what  Court 

it  is  to  issue,  see  Bules  118,  119,  and  F.  6. 

There  is  to  be  indorsed  on  the  notice  an  intimation  that  if 
the  debtor  has  any  counter-claim,  set-off  or  cross  demand 
which  equals  or  exceeds  the  judgment  debt,  and  which  he 
could  not  have  set  up  in  the  action  in  which  the  judgment 
was  obtained,  he  must  file  an  affidavit  with  the  registrar, 
within  three  days  if  the  notice  be  served  in  England,  and  in 
other  cases  within  the  time  fixed  by  the  registrar  when  the 
notice  is  issued.  (Kule  120.)  The  filing  of  the  affidavit 
operates  as  an  application  to  set  aside  the  notice,  to  b9  heard 
on  a  day  to  be  fixed  by  the  registrar,  not  less  than  three  days' 
notice  being  given  to  debtor,  creditor  and  their  respective 
solicitors.  (Bule  121.)  As  to  service  of  notice,  see  Bules  122, 
123.  As  to  setting  aside  notice,  Bule  124.  Beceiving  order 
not  to  be  made  on  this  act  of  bankruptcy  till  after  notice  to  set 
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aside  heard,  or  during  a  stay  of  proceedings  on  the  notice.         |  4 
(Rule  151.)  =— ^ 


As  to  notice  of  this  act  of  bankruptcy  and  relation  thereto, 
see  postf  section  43. 

As  to  a  debtor's  arrest  on  a  bankruptcy  notice,  see  posiy 
section  25. 

Apparently  a  bankruptcy  notice  can  only  be  issued  on  a 
judgment  upon  which  execution  can  be  issued,  and  therefore 
in  any  case  where  execution  cannot  be  issued  without  leave 
(see  R.  8.  C.  1883,  Ord.  XLII.  r.  23)  it  would  soem  that  a 
bankruptcy  notice  cannot  be  issued,  at  all  events  till  leave  to 
issue  execution  has  been  given. 

(A.)  If  the  debtor  gives  notice  to  any  of  his  creditors  that 
he  has  suspended,  or  that  he  is  about  to  suspend,  pay- 
ment of  his  debts. 

This  act  of  bankruptcy  is  new. 

By  section  103  (5)  the  Court  may,  instead  of  committal  under 
'section  5  of  the  Debtors  Act,  1869,  make  a  receiving  order 
against  the  debtor,  who  will  be  deemed  to  have  committed  an 
act  of  bankruptcy  at  the  time  the  order  is  made. 

(2.)  A  bankruptcy  notice  under  this  Act  shall  be  in  the 
prescribed  form,  and  shall  state  the  consequences  of  non- 
compliance therewith,  and  shall  be  served  in  the  prescribed 
manner. 

(Eides  118—124.) 

Receiving  Order, 
5.  Subject  to  the  conditions  hereinafter  specified,  if  a  Jurisdiction 
debtor  commits  an  act  of  bankruptcy  the  Court  may,  on  a  ^i^amier, 
bankruptcy  petition  being  presented  either  by  a  creditor  or 
by  the  debtor,  make  an  order,  in  this  Act  called  a  receiving 
order,  for  the  protection  of  the  estate. 

The  conditions  referred  to  woidd  seem  to  be  the  conditions 
mentioned  in  sub-section  2  t)f  section  7.  -Form  of  Order, 
Rule  150,  F.  28  and  29. 

The  ordep  may  include  an  order  to  stay.  Rule  152. 


2S  FRmEtl>l>(.^  JKuM  Ain  or  h\yKRl  KTIY  to  U1:SCUABG£. 

1 6.  &  (!•)  A  creditor  shall  not  be  entitled  to  pieflent  a  baiik- 

Couditiao«  on  ruptcT  petition  agminst  m  debtor  unless— 
^^^^^^      if'-)  The  debt  owing  by  the  debtor  to  the  petitioning 

credit or«  or,  if  two  or  more  creditors  join  in  the  peti- 
tion, the  aggregate  amoont  of  debts  owing  to  the 
sereral  petitioning  creditors,  amounts  to  fifty  pounds, 
and 
{b,)  The  debt  is  a  liquidated  sum,  payable  either  imme- 
diately or  at  some  certain  future  time,  and 
(r.)  The  act  of  bankruptcy  on  which  the  petition   is 
grounded  has  occurred  within  three  months  before  the 
presentation  of  the  petition,  and 
(</.)  The  debtor  is  domiciled  in  England,  or,  within  a 
year  before  the  date  of  the  presentation  of  the  petition, 
has  ordinarily  resided  or  hnd  a  dwelling-house   or 
place  of  business  in  England. 

**  The  debt  owing  by  the  debtor  to  the  petitioning  creditor, ^^ 

Bnb'B.  {1}  (a).        By  what  may  be  called  the  Common  Law  of  Bankruptcy,  it 

Petitioning      has  always  been  held  that  the  petitioning  creditor's  debt  must 

creditor's         have  accrued  due  bt^fore  the  act  of  bankruptcy  on  which  it  is 

debt.  intended  to  found  the  petition  {Moss  v.  Smith,  1  Camp.  489)  ; 

but  the  debt  need  not  have  been  due  to  the  petitioning  creditor 

at  the  date  of  the  act  of  bankruptcy.     Thus  if  the  debt  be  on 

a  bill  of  exchange  accepted  before  the  act  of  bankruptcy,  it  is 

not  necessary  that  it  should  have  vested  in  the  petitioning 

creditor  before  the  act  of  bankruptcy  {Ex  p.  Thomas,  1  Atk. 

73),  and  this  even  where  the  bill  vests  by  endorsement  after 

dishonour  at  maturity  {Glaister  v.   Hetcer,  7  T.  R.  498).     A 

bill  of  exchange  accepted  before  the  act  of  bankruptcy,  but  not 

issued  until  after  it,  will  not  support  a  petition.     {Exp,  Hag- 

ward,  L.  II.  6  Ch.  546.)     It  is  submitted  that  the  law  in  this 

respect  is  unaffected  by  the  new  Act. 

Who  may  be  As  to  what  persons  may  be  petitioning  creditors,  generally 
^itOT  ^^*^  any  person  entitled  to  take  proceedings  at  law  or  in  equity  for 
the  recovery  of  a  debt  may  be  a  petitioning  creditor,  subject 
to  the  same  rules  as  to  joinder  of  parties  as  would  prevail  in 
proceedings  at  law  or  in  equity,  but  it  will  be  convenient  to 
enumerate  here  some  of  the  cases  which  have  been  decided 
with  reference  to  the  rights  of  jjcrsons  to  become  petitioning 
creditors. 
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A  company,  or  corporate  body,  may  petition  in  the  corporate         S  g, 
name,  and  a  company  authorised  to  sue  and  be  sued  in  the 


name  of  a  public  officer  may  in  his  name  present  a  petition.  Company  or 
(As  to  the  form  of  affidavit  see /w  re  Calthrop,  L.  E.  3  Ch.  252.)  ^^"^^ 
An  official  manager  of  a  company  being  wound  up  under  the  ^* 
Winding-up  Acts,  1848 — 1849,  was  not  entitled  to  obtain  an 
adjudication  against  a  shareholder  in  respect  of  calls  made  in 
the  winding-up  ( JVtlliams  v.  Harding,  L.  R.  1  H.  of  L.,  9) ;  but 
a  conrpany  being  wound  up  under  the  Companies  Act,  1 862, 
can  obtain  an  adjudication  against  one  of  its  members  in 
i-espect  of  such  calls.  (25  &  26  Vict.  c.  89,  s.  75.  Ex  p.  Hall, 
'M.on.  &  Ch.  365.)  A  company  may  petition  against  one  of 
its  shareholders  wherever  the  debt  is  such  that  it  could  sue 
him  at  law.  (See  "Lindley  on  Partnership,"  3rd  ed.,  vol.  2, 
pp.  1134—1137.) 

A  receiver   in  Chancery  can,  it  would  seem,  petition  in  Roceiver. 
respect   of  a  debt   due  to  him  in  that  character.      {Ex  p, 
Harris,  re  Lewis,  2  Ch.  D.  423.) 

"When  a  debt  is  due  to  two  or  more  persons  jointly,  they  Joint 
must  all  join  in  the  petition  {Buckland  v.  Newsome,  1  Camp,  creditora. 
474),  but  where  they  are  partners  one  of  them  may  sign  the 
petition  on  behalf  of  himself  and  his  co-partners.     A  partner  Partner, 
could  not  formerly  have  presented  a  petition  against  his  co- 
partner except  in  cases  where  he  could  have  maintained  an 
action  at  law  for  the  debt  (  Windham  v.  Pater  son,  1  Sta.  144  ; 
Ex  p.  Notley,  1  M.  &  A.  46) ;  but,  probably  since  the  Judica- 
ture Acts,  an  amount  ascertained  to  be  due  from  one  partner 
to  another  in  an  action  for  dissolution  of  partnership  or  for 
an  accoimt  would  support  a  petition. 

A  husband  cannot  petition  alone  in  respect  of  a  debt  partly  Husband, 
due  to  him  in  his  own  right,  and  partly  due  to  his  wife  dum 
sola  {Ramsay  v.  George,  1  M.  &  8.  176) ;  or  in  respect  of  a 
debt  due  to  her  as  executrix.    {Master  v.  Vinter,  Sel.  N.  P.  247, 
1  Mont.  B.  L.  14.) 

A  wife  can,  in  certain  cases,  sue  in  her  own  name.     See  Wife. 
Married  Women's  Property  Act,  1882,  s.  1,  and  20  &  21  Vict. 
c.  85,  s.  26  (Judicial  Separation),  and  it  would  seem  that  in 
all  cases  where  she  can  do  so,  she  can  be  a  petitioning  creditor. 

It  was  formerly  held  that  an  infant  could  not  present  a  Infant, 
petition  in  bankruptcy,  because  he  could  not  give  the  statu- 
tory bond.  {Ex  p,  Barrow,  3  Ves.  544.)  This  objection  no 
longer  exists,  and  it  has  now  been  decided  in  the  case  of 
Ex  p,  Brocklehank,  6  Ch.  D.  358,  that  an  infant  is  entitled 
to  enforce  the  payment  of  a  debt  due  to  him  by  means  of 
proceedings  in  bankruptcy.  It  seems  that  he  may  take  pro- 
ceedings in  his  own  name,  though  probably  an  application  by 
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the  debtor  in  the  first  instance  that  some  adult  should  be 
named  for  the  purpose  of  giving  security  for  costs  would  be 
successful :  ihid,  per  James,  L.  J.,  at  p.  360. 

It  is  not  necessary  that  the  debt  should  be  due  to  the 
petitioning  creditor  in  his  own  right :  and  therefore  an  execu- 
tor can  be  a  petitioning  creditor  {Ex  p,  Paddy ^  3  Madd.  241)  ; 
but  he  must  obtain  probate  before  he  can  proceed  to  adjudi- 
cation. {Rogers  v.  James,  7  Taunt.  147.)  A  trustee  can 
petition,  but  the  cestui  que  trust,  unless  under  disability,  must 
join  in  the  petition.  {Ex  p,  Culley,  re  Adams,  9  Ch.  D.  307.) 
The  reason  of  this  rule,  which  has  long  been  the  rule  of  the 
Court  of  Bankruptcy,  was  that  the  Court  always  required, 
not  only  the  oath  of  the  person  to  whom  the  debt  was  legally 
due,  tliat  he  had  not  been  paid,  but  also  the  oath  of  any 
beneficial  owner  capable  of  receiving  or  releasing  the  debt : 
see  the  judgment  of  Cotton,  L.  J.,  in  the  case  of  Ex  p,  Culley, 
re  Adams,  ubi  sup.  However,  under  the  Act  of  1869,  the 
equitable  assignee  of  a  debt  was  held  entitled  to  present  a 
petition,  without  joining  the  assignor,  because  that  Act  ex- 
pressly provided  that  the  petitioning  creditor's  debt  might  be 
a  sum  due  "at  law  or  in  equity"  {Ex  p.  Cooper,  re  Baillie, 
32  L.  T.  780),  and  probably  for  the  reasons  given  hereafter 
(see  p.  32),  this  decision  will  apj)ly  to  the  present  Act.  So  a 
factor  who  has  sold  goods  to  a  debtor  in  his  own  name,  even 
though  he  have  named  his  principal,  is  a  good  petitioning 
creditor  (the  principal  not  interfering)  whether  he  has  sold 
upon  a  commission  del  credere,  or  not,  for  he  might  have 
sued  for  the  amount  in  his  own  name.  {Sadler  v.  Leigh, 
4  Camp.  195.) 

A  trustee  in  bankruptcy  may,  it  would  seem,  like  an  assignee 
in  bankruptcy  under  the  former  law,  present  a  petition  in 
respect  of  a  debt  due  to  his  bankrupt  {Ex p,  Blakey,  1  G.  & 
J.  lvi7),  although  a  petition  in  bankruptcy  is  rather  a  pro- 
ceeding for  the  distnbution  of  a  defendant  debtor's  estate 
than  a  proceeding  relating  to  the  property  of  the  bankrupt. 

Formerly  an  uncertificated  bankrupt,  although,  if  the  as- 
signees did  not  interfere,  he  could  have  brought  an  action  in 
respect  of  a  debt  accrued  due  to  him  since  the  fiat,  yet  he 
could  not  present  a  petition  in  bankruptcy  without  the  con- 
sent of  his  assignees.  {Ex  p.  Robinson,  Mon.  &  McA.  44.) 
Probably  this  will  still  be  so  in  the  case  of  an  undischarged 
bankrupt. 

A  surety  cannot  petition  against  a  co-surety  for  an  amount 
claimed  as  contribution,  until  he  has  himself  paid  more  than 
his  proportion  of  the  debt  due  to  the  principal  creditor,  pro- 
vided that  the  co-surety  has  not  been  released  by  the  creditor. 
i^Exp.  Snowdon,  17  Ch.  D.  44.) 
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Aliens  and  denizens  c^n,  it  would  seem,  be  petitioning         ft  g, 
creditors  irhenever  they  can  sue  for  the   debt.      This  Act 


does  not,  nor  did  that  of  1861),  contain  any  express  pro-  Aliens, 
yision  similar  to  section  277  of  the  Act  of  1849,  which  made 
that  Act  extend  to  aHens  and  denizens  "  both  to  make  - 
them  subject  thereto,  and  to  entitle  them  to  all  the  benefits 
f^ven  thereby."  It  was  however  decided,  under  the  Act  of 
1869,  that  a  foreign  creditor  could  issue  a  debtor's  summons 
against  a  foreign  debtor  at  the  time  in  England,  in  respect  of 
a  debt  contracted  abroad.  {Ex  p,  Pascal,  re  Myer,  1  Ch. 
D.  509.) 

By  section  25,  sub-section  (6)  of  the  Judicature  Act,  1873,  Afflignee. 
''an  absolute  assignment  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only)  of  any 
debt  or  other  legal  chose  in  action  "  gives  the  assignee,  after 
express  notice  in  writing  given  to  the  debtor,  all  the  legal  and 
other  remedies  for  the  debt,  &c.,  without  the  concurrence  of 
the  assignor.  Any  assignee  who  comes  within  this  provision 
can  clearly  present  a  petition ;  and  so  also,  it  is  submitted, 
can  any  assignee  of  a  liquidated  debt  who  is  entitled  to  sue  in 
his  own  name  without  joining  the  assignor  or  any  persons 
other  than  the  debtor  as  parties. 

As  to  what  constitutes  an  assignment  within  the  above 
enactment,  see  National  Provincial  Bank  of  England  v  Harle, 
6  Q.  B.  D.  626  ;  Pe  Sutton's  Trust,  12  Ch.  D.  175. 

Lastly,  a  creditor  cannot  present  a  petition  if  the  act  of  Party  to  con- 
bankruptcy  on  which  he  relies  is  one  to  which  he  has  himself  certed  act  of 
been  privy,  as  where  the  debtor  has  assigned  aU  his  property  ^"*"iptcy« 
in  trust  for  his  creditors,  and  the  petitioner  is  a  creditor  who 
is  bound  by  such  assignment.     (8ee  Ex  p.  Payne,  De  Gex, 
534;  Evans\,  JIallum,  24  L.  T.  94.) 

"  A  liquidated  sum,  payable  either  immediately  or  at  some 

certain  Juture  time.'^ 

Even  ^dthout  express  words  it  has  always  been  held  that  Sub-s.  (1)  {b), 
the  debt  of  the  petitioning  creditor  must  be  a  liquidated  sum.  "  Liqui- 
{Ex  p.  Charles,  14  East,  197.)     As  to  what  constitutes  a  liqui-  dated." 
dated  debt,  see  Ex  p,  Broadhurst,  22  L.  J.  Bank.  2  ;    Walker 
V.  Broadhurst,  23  L.  J.  Ex.  71  ;  Owen  v.  Routh,  23  L.  J.  C.  P. 
105  ;  Johnson  v.  Diamond,  24  L.  J.  Ex.  217. 

Previous  to  1869  it  was  held  in  many  cases,  of  which  Ex  p.  Equitable 
Hawthorne,  Mont.  132;   Watson  v.  Humphrey,   10  Ex.  787;  d3)t. 
and  Hope  v.  Meek,  10  Ex.  842,  are  examples,  that,  although 
an  equitable  debt  was  provable,  yet  it  would  not  support  a 
bankruptcy  petition ;  but  that  a  debt,  in  order  to  be  a  good 
petitioning  creditor's  debt,  must  be  one  for  which  the  creditor 
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coiild  have  sued  at  law,  without  being  subject  to  be  restrained 
by  a  Court  of  Equity.  Thus  the  assignee  of  a  bond  not 
assignable  in  law  could  not  petition.  {Medlicott  v.  Ceise,  Stra. 
899.)  In  none  of  the  cases  are  there  reasons  given,  but  the 
decisions  are  apparently  based  on  the  words  of  the  bank- 
ruptcy statutes  then  in  force,  or  on  the  settled  practice  as  it 
then  existed  in  bankruptcy.  The  Act  of  1869  changed  the 
law  in  this  respect,  and  provided  that  the  debt  might  be  one 
"  due  at  law  or  in  equity."  These  wonis  do  not  appear  in 
the  present  Act,  but  it  would  not  seem  that  the  law  has 
been  changed  by  the  omission  of  them.  Under  the  law  as  it 
stood  prior  to  1 869,  a  decree  of  a  Court  of  Equity  for  the  paj-- 
ment  of  a  sum  certain  would  not  have  supported  a  petition. 
{Exp,  Blencowe,  L.  R.  1  Ch.  393.)  One  effect  of  the  words 
introduced  into  the  Act  of  1869  was  to  constitute  a  sum  paj-- 
able  under  a  decree  a  good  petitioning  creditor's  debt.  The 
Judicature  Acts  have  now  done  away  with  the  necessity 
for  these  words,  because  any  sum  ordered  to  be  paid,  whether 
in  the  Chancery  or  Queen's  Bench  Division,  is  now  payable 
under  a  judgment  of  the  High  Court  of  Justice,  or  an  order 
of  the  High  Court  having  the  effect  of  a  judgment.  (See 
R.  S.  C.  1883,  Ord.  XLII.  r.  24.) 

It  is  to  be  obsen-ed  that  both  under  the  Act  of  1869  and 
the  present  Act,  the  petitioning  creditor's  debt  must  be  a 
liquidated  sum,  and  consequently  under  neither  Act  could  a 
sum  claimed  iinder  a  pending  proceeding  for  an  account  or 
the  administration  of  a  trust  or  estate  have  formed  a  good 
petitioning  creditor's  debt,  because  the  proceeding  in  equity 
was  essential  for  the  liquidation  of  the  claim.  In  cases  where 
a  cestui  que  trust  could  proceed  against  a  trustee  for  a  certain 
aliquot  part  of  an  ascertained  siun  without  making  the  other 
cestuis  que  /rti5/ parties  (as  in  Smith  v.  SnoWy  3  Madd.  10,  and 
the  other  cases  cited  in  Darnell's  Chancery  Practice,  6th  ed.,  p. 
220),  it  is  submitted  that  the  plaintiff  could  petition  in  bank- 
ruptcy against  his  trustee,  because  the  i)roceeding  in  the 
Chancery  Division  is  not  necessary  for  the  liquidation  of  the 
debt. 

Before  5  Geo.  II.  c.  30,  s.  22,  no  debt  payable  in  future 
would  support  a  petition.  But  that  Act  enabled  a  creditor  on 
a  bond,  bul,  note,  or  other  pei*sonal  security  for  money  pay- 
able at  a  future  day,  to  take  out  a  commission  before  the  day' 
of  payment;  and  by  6  Gteo.  IV.  c.  16,  s.  15,  this  principle  was 
extended,  and  any  debt  presently  due,  but  not  payable  till  a 
future  day,  could  support  a  petition.  This  provision  was  in 
effect  re-enacted  in  every  subsequent  bankruptcy  act  down  to 
that  of  1 869,  so  that  every  person  giving  credit  to  any  trader 
upon  a  valuable  consideration  for  any  sum  payable  at  a  certain 
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time,  wliich  time  had  not  arrived  when  the  debtor  committed         s  q^ 

an  act  of  bankruptcy,  might  petition  whether  the  creditor  had — 

secnritj  for  such  sum  or  not.  The  Act  of  1869  contained  no 
such  provision,  but  the  present  Act  provides  that  the  debt 
must  be  **  a  liquidated  sum  payable  either  immediately  or  at 
some  certain  future  time." 

Under  section  22  of  the  Act  5  Geo.  II.  c.  30,  it  was  held  that 
where  two  persons  had  exchanged  acceptances,  and  before  the 
bills  became  mature,  one  committed  an  act  of  bankruptcy, 
there  was  not  such  a  debt  due  from  him  to  the  other  as  would 
sustain  a  commission  before  the  other  had  paid  his  own 
acceptance.     {Sarrat  v.  Austin^  4  Taunt.  200.) 

A  debt  upon  an  attorney's  bill,  although  it  had  not  been 
signed  and  delivered  according  to  the  statute,  was  formerly 
held  to  be  sufficient  to  support  a  petition.  {Ex  p.  Sutton,  11 
Yes.  163 ;  Exp,  Steele,  16  Ves.  166.) 

A  sum  assessed  by  a  jury  as  damages  against  a  co-re- 
spondent, and  ordered  by  the  Probate  and  Divorce  Court  to  be 
paid  to  the  husband  instead  of  into  the  registry  will  not 
support  a  petition.     {Ex  p,  Muirhead,  2  Ch.  D.  22.) 

It  would  seem  from  the  judgment  of  Jessel,  M.  H.,  in  Ex 
p,  Jones,  18  Ch.  D.  109,  that  not  every  liability  in  equity  to 
pay  a  sum  of  money  constitutes  a  debt,  even  when  ordered  to 
be  paid. 

A  debt  barred  by  the  Statute  of  Limitations  is  insufficient 
{Quantock  v.  England,  2  Bl.  703) ;  so  is  a  debt  founded  on  an 
illegal  consideration.     ( Wells  v.  Girling,  1  B.  &  B.  447.) 

It  is  to  be  observed  that  37  &  38  Vict.  c.  62  makes  debts  in- 
curred by  infants,  which  before  were  voidable,  absolutely  void 
and  incapable  of  ratification,  aiid  therefore  such  debts  cannot, 
even  after  the  infant  obtains  his  majority,  become  the  founda- 
tion of  a  petition.     (See  ante,  p.  4.) 

''  Within  three  months:' 

By  12  &  13  Tict.  c.  106,  s.  88,  no  person  was  liable  to  be-  Sub-8.  (1)W- 
come  bankrupt  by  reason  of  any  act  of  bankruptcy  committed 
more  than  twelve  months  before  the  issuing  of  any  fiat,  or  the 
filing  of  any  petition.     The  Act  of  1869  reduced  the  period  to 
six  months,  and  three  months  is  now  the  limit. 

**  Domicile,  residence,  dwelling-house,  or  place  of  business 

of  debtor:^ 

Persons  having  an  English  domicile  have  always  been  held  Sab-s.  (1)  (rf). 
liable  to  be  made  bankrupt.  Domioile,  &o. 

W.B.  D 
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R  Q^  Clause  (d)  of  this  sub-section  substitutes  express  provisions 

— — for  the  principles  laid  down  in  Exp,  Crispin,  L.  R.  8  Ch.  374 ; 

Ex  p.  Blain,  re  Satcers,  12  Ch.  D.  522,  and  other  cases,  as  to 
when  persons  not  having  an  English  domicile  can  bo  made 
amenable  to  the  English  bankruptcy  law. 

The  new  provision  does  not,  however,  clear  up  all  points  of 
difficulty.  It  is  submitted  that  a  foreigner  who  is  not  resident 
in  England  would  not,  by  executing  a  fraudulent  conveyance 
within  section  4  of  this  Act  out  of  England,  and  intended  to 
operate  abroad,  commit  an  act  of  bankruptcy  merely  because, 
within  a  year  before  the  presentation  of  the  petition,  he  has 
ordinarily  lesided,  or  had  a  dwelling-house,  or  place  of  busi- 
ness in  England.  Such  a  case  would  seem  still  to  be  governed 
by  the  principles  laid  down  by  IMellish,  L.  J.,  in  Ex  p.  Crispin, 
ubi  sup. 

On  the  other  hand,  the  provisions  of  this  clause  certainly 
look  as  if  they  were  intended  to  alter  the  law  as  laid  down  in 
Ex  p,  BlaiUf  re  Sawers,  uhi  sup,,  and,  if  this  is  so,  a  foreigner 
resident  abroad,  but  having  a  place  of  business  in  England, 
or  being  a  partner  in  an  English  firm,  would,  it  would  seem, 
commit  an  act  of  bankruptcy  in  the  case  of  non-compliance 
with  a  bankruptcy  notice  founded  on  a  judgment  obtained  on 
a  writ  served  on  his  firm  in  manner  provided  by  E.  S.  C.  1883, 
Ord.  IX.  r.  6,  or  in  case  of  one  person  caiTying  on  business 
in  a  partnership  name,  in  manner  provided  by  R.  S.  C.  1883, 
Ord.  IX.  r.  7,  or  in  case  of  a  person  sued  in  his  own  name  in 
manner  provided  by  Ord.  XI.  r.  6. 

(2.)  If  the  petitioning  creditor  is  a  secured  creditor,  he 
must,  in  his  petition,  either  sttite  that  he  is  willing  to  give 
tip  his  security  for  the  benefit  of  the  creditors  in  the  event 
of  the  debtor  being  adjudged  bankrupt,  or  give  an  estimate 
of  the  value  of  his  security.  In  the  latter  case,  he  may  bo 
admitted  as  a  petitioning  creditor  to  the  extent  of  the 
balance  of  the  debt  duo  to  him,  after  deducting  the  value 
80  estimated  in  the  same  manner  as  if  he  were  an  uusecured 
creditor. 

Sub-B.  (2).  The  taking  of  a  security  even  of  a  higher  nature,  such  as  a 

Secured  debt,   tond  in  the  case  of  a  simijle  contract,  or  a  judgment  in  the  case 

of  a  specialty,  which  for  many  purposes  extinguishes  though  it 

does  not  satisfy  the  original,  docs  not  do  so  against  a  creditor 

.  for  the  purpose  of  disabling  him  fix)m  making  Ids  debtor  ft 
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bankrupt  on  the  original  debt   {Ambrose  v.   Clendotiy  Stra.         8  6. 

1042,  Ca.  temp.  Hard.  267) ;  but  formerly  the  creditor  was 

neither  required  to  give  up  his  security,  nor  to  estimate  and 
deduct  its  value  {Ex  p.  Jackson,  5  Yes.  357;  Exp.  lopkam^ 
1  Madd.  38),  the  possession  of  security  affecting  proof  only. 
It  was  said,  however,  by  Tindal,  C.  J.,  in  Middleton  v.  MuckloiOy 
10  Bing.  401,  that  a  landlord  who  had  distrained  for  rent 
could  not,  pending  an  action  of  replevin,  make  the  debt  for 
rent  a  foundation  for  a  petition  in  bankruptcy. 

A  petitioning  creditor  who  omits  in  his  petition  either  to 
give  an  estimate  of  the  value  of  his  security,  or  to  state  that 
he  will  be  ready  to  g^ve  it  up  for  the  benefit  of  the  creditors, 
in  the  event  of  the  debtor  being  made  bankrupt,  does  not 
thereby  forfeit  his  security  {Moor  v.  Anglo- Italian  Bank,  10 
Ch.  D.  681),  but  it  would  seem  that  an  adjudication  founded 
on  a  secured  debt  is  bad,  if  the  petitioning  creditor  neither 
estimates  nor  states  his  willingness  to  give  up  his  security. 
(See  per  Jessel,  M.  E.  at  p.  689.) 

"  Give  up  his  security.^ ^ 

This  means  give  up  his  interest  to  the  triistee.  A  mort- 
gagee does  not  by  giving  up  his  security  alter  the  rights  of 
prior  or  subsequent  mortgagees,  but  simply  puts  the  trustee 
in  his  place.  ( Cracknall  v.  Janson,  6  Ch.  D.  735  ;  see  further 
as  to  secured  creditors,  post,  schedule  2.) 

Form  of  petition.  Rule  125,  F.  10.  Place  for  filing.  Section 
95,  Bule  126.  Attestation,  Hule  127.  Deposit  of  five  pounds  at 
least  by  petitioner,  Eule  128.  Security  for  costs,  Bule  129. 
Verification  by  affidavit.  Rule  1 30 ;  by  petitioner,  or  some 
person  who  can  depose  to  the  statements  contained.  Ride  131. 
Joint  petitioners.  Rule  132.  Petition  to  be  investigated, 
Rule  133.  Time  of  hearing.  Rule  135.  Service  where  several 
respondents.  Rule  136.  Notice  to  show  cause  by  debtor  to  be 
filed,  and  a  copy  sent  to  petitioning  creditor  and  his  solicitor 
three  days  before  hearing,  Ride  137.  Rules  of  service.  Rules 
144—148. 

7.  (1.)  A  creditor's  petition  shall  be  verified  by  affidavit  IVoceodings 
of  the  creditor,  or  of  some  person  on  his  behalf  having  creditor's 
knowledge   of  the  facts,  and  served  in  the  prescribed  P®*^*^^''*- 
manner. 

(2.)  At  the  hearing  the  Court  shall  require  proof  of  the 
debt  of  the  petitioning  creditor  of  the  service  of  the 
petition,  and  of  the  act  of  bankruptcy,  or,  if  more  than 

n2 
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§  7.  one  act  of  bankruptcy  is  alleged  in  the  petition,  of  some 
one  of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with 
the  proof,  may  make  a  receiving  order  in  pursuance  of  the 
petition. 

(3.)  If  the  Court  is  not  satisfied  with  the  proof  of  the 
petitioning  creditor's  debt,  or  of  the  act  of  bankruptcy,  or 
of  the  service  of  the  petition,  or  is  satisfied  by  the  debtor 
that  he  is  able  to  pay  his  debts,  or  that  for  other  sufficient 
cause  no  order  ought  to  be  made,  the  Court  may  dismiss 
the  petitioi. 

(4.)  When  the  act  of  bankruptcy  relied  on  is  non-com- 
pliance with  a  bankruptcy  notice  to  pay,  secure,  or  com- 
pound for  a  judgment  debt,  the  Court  may,  if  it  thinks  fit, 
stay  or  dismiss  the  petition  on  the  ground  that  an  appeal 
is  pending  from  the  judgment. 

(5.)  Where  the  debtor  appears  on  the  petition,  and 
denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is 
indebted  to  such  an  amount  as  would  justify  the  petitioner 
in  presenting  a  petition  against  him,  the  Court,  on  such 
security  (if  any)  being  given  as  the  Court  may  require  for 
payment  to  the  petitioner  of  any  debt  which  may  be  esta- 
blished against  him  in  due  course  of  law,  and  of  the  costs  of 
establishing!  the  debt,  may  instead  of  dismissing  the  peti- 
tion stay  all  proceedings  on  the  petition  for  such  time  as 
may  be  required  for  trial  of  the  question  relating  to  the 
debt. 

(6.)  Where  proceedings  are  stayed,  the  Court  may,  if 
by  reason  of  the  delay  caused  by  the  stay  of  proceedings 
or  for  any  other  cause  it  thinks  just,  make  a  receiving 
order  on  the  petition  of  some  other  creditor,  and  shall 
thereupon  dismiss,  on  such  terms  as  it  thinks  just,  the 
petition  in  which  proceedings  have  been  stayed  as  afore-* 
said. 


K. 
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(7.)  A  creditor's  petition  shall  not,  after  presentment,        s  7. 
be  withdrawn  without  the  leave  of  the  Court. 


'*  Shall  require  proof  of  the  deht.^' 

The  petitioning  creditor's  debt  must  be  proved  not  only  to  Sub-s.  (2). 
have  existed  at  the  time  of  the  presentation  of  the  petition,  Proof  of  debt 
but  it  must  be  proved  to  have  continued  to  exist  at  the  hearing  of  petitioning 
and  down  to  the  making  of  the  receiving  order.     Thus,  where  preoitor, 
under  the  Act  of  1869  a  petition  was  presented  against  two 
partners  jointly,  and  after  a  presentation  of  a  petition  but 
before  adjudication  one  of  these  two  partners  obtained  his 
discharge  under  a  separate  liquidation  by  arrangement  of  his 
affairs,  it  was  held  that  the  joint  adjudication  could  not  be 
supported.     {Ex  p.  Hammond^  L.  E.  16  Eq.  614.) 

Under  the  Act  of  1809  it  was  decided  that  a  petitioning 
creditor  was  not  bound  to  accept  a  tender  of  his  debt  after 
petition,  but  might  do  so  if  he  chose,  unless  after  petition  a 
receiver  had  been  appointed,  or  an  injunction  restraining 
another  creditor  had  been  granted,  but  that  the  Court  might, 
if  it  thought  fit,  make  an  order  discharging  the  receiver  so  as 
to  enable  the  petitioning  creditor  to  settle  with  the  bankrupt. 
{Ex  p.  Jay,  re  Poioys,  L.  R.  9  Ch.  133;  Ex  p.  Boss,  re  Whalley, 
L.  K.  18  Eq.  375.)  But  now,  since  it  is  provided  by  sub- 
section (7)  that  a  petition  shall  not,  after  presentment,  be 
withdrawn  without  leave  of  the  Court,  it  may  be  doubted 
whether  the  petitioning  creditor  can,  after  presentment  of  the 
petition,  so  receive  payment  as  to  prevent  further  proceedings 
being  taken  on  the  petition.  See  further  as  to  the  effect  of 
tender.  Ex  p.  Andrew^  1  Ch.  D.  358 ;  Ex  p.  Brigatocke^  4  Ch.  D. 
348,  decided  under  the  Act  of  1869.  It  would  seem  from  the 
latter  case,  however,  that  there  may  be  cases  in  which  the 
Court  would  refuse  to  make  a  receiving  order,  after  tender  of 
the  debt  and  costs,  although  the  petitioning  creditor  refused 
to  accept  them ;  and  this  would  seem  to  be  especially  true 
imder  the  present  Act,  which  makes  proof  by  the  debtor  that 
he  is  able  to  pay  his  debts  a  sufficient  ground  for  dismissing 
the  petition.     (See  sub-aection  (3).) 

The  consideration  even  of  a  judgment  debt  may  be  inquired 
into— if  it  were  not  for  this  lode  a  man  might  allow  any 
number  of  judgments  without  consideration  to  go  against  him 
by  default,  and  might  thus  deprive  his  just  creditors  of  their 
rights.     {Exp,  Kibble,  re  Onslow,  L.  K.  10  Ch.  373.) 

*^  Make  a  receiving  order, ^^ 

As  to  the  effect  of  a  receiving  order,  see  post,  section  9. 
Interim  receiving  and  restraining  orders  between  presenta* 
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8  7^         tion  of  the  petition  and  making  of  the  receiving  order  may  be 
made.     (See  section  10.) 


Sub-s.  (3). 


Adjoununcnt       As  to  what  was  held  "just   cause"   for   adjourning 
ordiamiflaalof  petition,  see  Ex  p.  Philippa^  44  L.  J.  Bank.  11  ;  Ex  p,  I 


petition. 

Not  bound  to 

adjadicate 

where 

proceedings 

inequitable. 


Malicious 
presentation 
of  petition. 


**  DismiM$  the  petition, '^^ 

Sub-section  (3)  gives  the  Court  power  to  dismiss  the  petition 
(1)  if  not  satisfied  with  the  petitioning  creditor's  proof  of  his 
debt,  of  the  act  of  bankruptcy  or  of  the  service;  (2)  if  satisfied 
by  the  debtor  that  he  is  able  to  pay  his  debts ;  or  (3)  that  for 
other  sufficient  cause  no  order  ought  to  be  made.  No  express 
power  is  given,  as  was  the  case  in  section  8  of  the  old  Act,  to 
adjourn  the  petition  for  further  evidence  or  other  just  cause, 
but  it  is  presumed  that  in  a  proper  case  the  Court  will  imder 
the  general  powers  given  by  section  105  (2)  order  an  adjourn- 
ment on  such  terms  as  it  may  think  fit. 

the 

re  Whailey,  L.  Er  18  Eq' 375  ;   Exp.  Yeaiman,  16  Ch.  D.  283. 

Under  the  Act  of  1869  it  was  held  that  the  Court  was  not 
bound  to  jnake  an  adjudication  where  it  was  of  opinion  that 
the  bankruptcy  petition  was  presented,  not  with  the  bond  fide 
view  of  obtaining  an  adjudication,  but  for  an  inequitable  or 
collateral  purpose.  {Ex  p.  King^  re  Davies,  3  Ch.  D.  461  ; 
Exp.  Griffin,  re  Adams,  12  Ch.  D.  480 ;  Exp.  Tynte,  15  Ch.  D. 
125  ;  Ex  p.  Harper,  re  Pooley,  20  Ch.  D.  G86;  cf.  judgment 
of  James,  L.  J.,  in  Ex  p.  McCulloch,  14  Ch.  D.  716.) 
Generally  it  would  seem  that  the  groimds  for  refusing  a 
receiving  order  will  be  simi^  to  those  which  were  formerly 
held  sufficient  for  annulling  an  adjudication,  as,  for  instance, 
where  a  petition  was  presented  in  order  to  dissolve  a  partner- 
ship the  adjudication  would  be  annulled.  {Ex  p,  Christie, 
M.  &  B.  314;  Exp.  Browne,  1  Hose,  151.) 

As  to  what  would,  imder  the  earlier  statutes,  have  afforded 
sufficient  equitable  grounds  for  annulling  an  adjudication,  see 
Exp.  Kemp,  1  M.  D.  &  D.  657  ;  Exp.  UpfiU,  L.  E.  1  Ch.  439 ; 
and,  for  other  instances,  the  numerous  cases  collected  in 
Griffiths  &  Holmes*  Bankruptcy  Law,  pp.  788 — 790. 

Where  the  petitioning  creditor's  alleged  debt  was  517/.,  but 
on  the  petition  for  adjudication  only  110/.  was  shown  to  be 
due,  it  was  ordered  that  the  adjudication  should  not  be 
published  for  a  fortnight ;  and  if,  during  that  time,  the  110/. 
was  paid,  all  proceedings  should  be  stayed,  leaving  each  party 
to  bear  his  own  costs.     {Exp.  Harris,  L.  E.  10  Ch.  458.) 

The  present  Act  seems  to  contain  no  provisions  giving  a 
remedy  to  the  debtor  in  cases  where  a  petition  is  fraudulently 
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or  maliciously  presented  on  a  debt  not  really  due.     Under         R  7^ 

the  earlier  statutes,  the  petitioning  creditor,  on  striking  the 

docket,  had  to  give  a  bond  to  the  Lord  Chancellor  conditioned 
for  proving  his  debt  and  an  act  of  bankruptcy,  and  to  proceed 
on  the  commission,  which  bond  might  be  assigned  to  the 
debtor  petitioned  against;  and  the  Statutes  of  1849,  s.  267, 
and  1861,  s.  91,  provided  that  the  Court  might  order  satisfac- 
tion to  any  person  aggrieved,  if  the  debt  and  act  of  bank- 
ruptcy were  not  proved,  and  if  it  appeared  that  the  fiaty  or 
petition,  was  issued  or  filed  fraudulently  or  maliciously. 
This  bond  and  these  provisions  in  no  way  superseded  the 
right  of  the  debtor  to  bring  an  action  for  maliciously  suing 
out  a  commission  or  filing  a  petition. 

There  being  no  statutory  remedy,  it  is  important  to  consider 
the  common  law  remedy  for  malicious  proceedings,  and  its 
application  to  bankruptcy. 

An  action  may  apparently  be  brought — (1)  for  maliciously  Common  law 
taking,  or  instituting  legal  proceedings;  or  (2)  for  maliciously  remedy  for 
procuring  something  to  be  done  under  legal  process;    or    ^cl^^^g 
(3)  for  maliciously  abusing  legal  proceedings  or  process.  ^  ' 

The  ordinary  action  for  malicious  prosecution  is  an  example 
of  the  first  class  of  action.  An  action  for  malicious  arrest 
is  an  example  of  the  second  class.  An  action  for  causing 
a  man  to  be  arrested  on  a  capias f  for  the  purpose  of  extorting 
from  him  a  ship  register,  and  an  action  for  maliciously  causing 
a  man  to  be  arrested  on  a  ca,  sa.  indorsed  for  an  aniount  not 
really  due,  are  examples  of  the  third  class.  (See  Grainier  v. 
Hill,  4  Bing.  N.  C.  212  ;  Churchill  y.  SiggirSy  3  E.  &  B.  929.) 

As  in  actions  for  malicious  prosecution,  the  plaintiff  must  Action  for 
prove  the  termination  in  his  favour  of  the  proceedings  com-  maliciously 
plained  of,    want   of   reasonable   and  probable  cause,   and  te^^g  pro- 
malice.     It  has  never  yet  been  clearly  decided  how  far  such  tanlff^tcy. 
an  action  will  lie,  in  the  case  of  a  civil  action  as  distinguished 
from  a  criminal  prosecution  ;  but  it  is  clear  that,  in  an  action 
for  maliciously  taking  civil  proceedings,  the  plaintiff  must 
prove  special  damage  beyond  the  mere  costs  incurred,  for  the 
Courts  will  not  presume  damages  ultray  as  they  do  in  case  of 
malicious  prosecutions.     (See  Cottrell  v.  Jonesy  11  C.  B.  713; 
Quartz  Hill  Gold  Mining   Co,  v.  isV/rc,    11   Q.  B.  D.  674.) 
Under  the  Acts  prior  to  1869,  imder  which  an  adjudication 
was  obtained  ex  parte,  it  was  always  held  that  an  action  would 
lie,  independently  of  special   damage,    for  maliciously  and 
without  reasonable  and  probable  cause  taking  proceedings  in 
bankruptcy.    {Farley  v.  Banks,  4  E.  &  B.  493.)    And  it  has  also 
been  decided  that  such  an  action  will  lie  under  the  Act  of 
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ft  7^         1869,  under  which  the  adjudication  is  made  a  matter  of  judi- 

• cial  decision,   the  debtor  havinff  an   opjwrtunity  of  being 

heard  {Johnson  v.  Emerson,  L.  K.  6  Ex.  329 ;  Quartz  Hill 
Gold  Mining  Co,  v.  Eyre,  uhi  sup.) ;  and  the  reason  why  such 
an  action  will  lie,  independently  of  special  damage,  seems  to 
be  that  proceedings  in  bankruptcy  are  not  of  a  civil,  but  of  a 
criminal  or  quasi  criminal  nature,  necessarily  causing  damage 
to  a  man's  fair  fame.  The  proceedings  in  bankruptcy  must 
be  maliciously  taken  in  order  to  support  this  action,  but  it 
was  pointed  out  by  Brett,  M.  E.,  in  the  last-mentioned  case, 
that  the  moment  the  judge  holds  that  there  is  want  of  reason- 
able and  probable  cause,  there  is  evidence  of  malice  to  go  to 
the  jury,  out  the  jury  are  not  bound  by  this  holding. 

Action  for  If  the  action  is  of  the  second  of  the  classes  above  mentioned, 

malicioasly  yi^.,  for  maliciously  procuring  something  to  be  done  under 
mme^i^  to  ^^S^  proceedings,  it  would  seem  that,  if  the  process  can  be 
bedoneimder  sued  out  without  judicial  investigation  {e.g.  striking  the 
legal  process,  docket  under  the  old  law,  or  arrest  on  a  capias  or  mesne  pro- 
cess before  the  passing  of  1  &  2  Vict.  c.  110),  then  that  the 
action  will  lie,  on  proof  of  the  termination  of  the  proceedings 
in  favour  of  the  plaintiff,  or  rescission  of  the  judge's  order 
{Blanchenay  v.  Burt,  4  Q.  B.  707  ;  Huffer  v.  Allen,  L.  E.  2 
Ex.  15),  want  of  reasonable  and  probable  cause,  malice,  and 
damage ;  but  if  the  process  is  issued  after  judicial  investigation, 
then  no  action  will  lie,  unless  the  party  obtaining  the  process 
has  imposed  upon  the  Court  by  some  false  statement,  some 
suggestio  falsi  or  suppressio  reri.  (See  Daniels  v.  Fielding,  16 
M.  &  W.  200.)  If  the  affidavits  by  which  the  order  of  the 
Court,  or  other  process  is  obtained,  are  false,  it  would  seem 
immaterial  that  the  Court  or  judge  ought  not  to  have  made 
the  order  in  question  even  if  the  affidavits  had  been  true. 
(See  Farley  v.  Banks,  4  E.  &  B.  493.) 

Action  for  In  the  remaining  class  of  actions,  viz.,  actions  for  the  abuse 

xnalidoas         of  the  process  of  the  Court,  it  would  seem  to  be  imnecessary 

process  ^  prove  a  termination  of  the  proceedings  in  favour  of  the 

^         '  plaintiff  {Gilding  v.  Evre,  31  L.  J.  C.  P.  174) ;  but,  whether 

the  absence  of  reasonable  and  probable  cause  for  using  the 

process  in  the  way  complained  of  must  be  averred  and  proved, 

seems  to  depend  on  whether  the  use  to  which  the  process  is 

put  is  a  use,  although  an  improper  use,  of  the  process,  for  the 

object  for  which  the  process  was  issued;  or  whether  it  is  a  use 

of  the  process  collateral  and  foreign  to  that  for  which'  it  was 

issued.     In  the  former  case,  it  is  necessary  to  prove  absence  of 

reasonable  and  probable  cause  ;  because  a  suitor  may  use  the 

process  of  the  law  for  the  purpose  of  enforcing  a  demand 

without  being  subject  to  an  action  for  so  doing  in  the  event 
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of  his  not  being  able  to  maintain  his  right  to  the  extent  which         S  7^ 

he  claimed  {De  Medina  v.  Grove,  10  Q.  B.  152);  although,  if  

he  does  so  without  reasonable  and  probable  cause  and  mali- 
ciouslj,  he  will  be  liable  to  an  action  if  damages  accrue  to  the 
person  against  whom  the  process  is  so  enforced.  (  Churchill  v. 
Siggers,  3  E.  &  B.  929.)  In  the  latter  case,  t.  c,  where  the 
object  is  collateral  to  the  legal  object,  it  is  unnecessary  to 
allege  or  prove  want  of  reasonable  and  probable  cause  for  so 
using  the  process,  because  there  never  can  be  reasonable  or 
probable  cause  for  such  use  of  the  process.  Grainger  v. 
Hilly  4  B.  N.  C.  212,  and  perhaps  Hey  wood  v.  Collinge,  9 
A.  &  E.  268,  are  instances  of  this  sort  of  abuse  of  the  process. 
Steward  v.  Grommeit,  7  C.  B.  N.  8.  191,  which  was  an  action 
for  maliciously  exhibiting  articles  of  the  peace  against  the 
plaintiff,  seems  an  instance  of  that  sort  of  abuse  of  process  in 
which  it  is  necessary  to  prove  want  of  reasonable  and  pro- 
bable cause.  It  does  not  seem  to  fall  within  the  same  class 
of  cases  as  malicious  prosecutions,  or  arrests ;  because  it  was 
held  unnecessary  to  prove  a  termination  of  the  proceedings  in 
favour  of  the  plaintiff,  on  the  ground  that  the  matter  could 
not  terminate  in  his  favour.     If  an  action  will  lie  in  a  case  • 

where  the  Court,  notwithstanding  proof  of  the  petitioning 
creditor's  debt  and  act  of  bankruptcy,  refused  adjudication  on 
the  ground  that  the  petition  was  presented  for  an  improper 
motive  foreign  to  bankruptcy  (as  in  Ex  p.  King,  re  Davies, 
3  Ch.  D.  461 ;  Ex  p.  Griffin,  re  Adams,  12  Ch.  D.  480),  it 
would  seem  somewhat  to  resemble  this  third  class  of  actions^ 
The  cases  of  Re  Potts,  34  L.  J.  Bank.  34 ;  Re  Scott  Russell, 
31  L.  J.  Bank*  37,  seem  to  show  that  the  Courts  will  not 
favour  the  settlement  of  debts  bond  fide  disputed  by  means  of 
proceedings  in  bankruptcy. 

Sub-section  (4)  provides  for  the  stay  or  dismissal  of  the  Sub-s.  (4). 
petition  where  the  act  of  bankruptcy  is  non-compliance  with  a 
bankruptcy  notice,  and  there  is  an  appeal  pending  from  the 
judgment.  It  is  to  be  observed  that  nothing  is  said  as  to 
security  being  required,  when  a  petition  is  stayed  on  this 
ground.  It  may  be  that  the  Legislature  thought  that  to 
require  security  from  a  person  who  had  committed  an  act  of 
bankruptcy,  independently  of  the  establishment  of  the  debt 
alleged  to  be  due  to  the  petitioning  creditor,  was  a  very 
different  thing  from  requiring  security  from  a  person  who  had 
committed  no  act  of  bankruptcy  unless  such  debt  was  esta- 
blished. As  to  stay  generally,  see  section  109,  post,  and  the 
note  following. 

Sub-sections  (5)  and  (6)  are,  with  verbal  alterations,  the 
same  as  section  9  of  the  old  Act. 
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J  ly^  «  fhe  Court  on  such  security  {if  any)  being  given  as  the  Couri 

r-T — -;r, »»«y  require,  Sfc,  may  stay.^^ 

□ao-B.  (0). 

g^«  It  was  held  under  the  Act  of  1869  that  where  proceedings 

had  been  stayed  for  the  purpose  of  trying  the  sufficiency  of 
the  debt  upon  condition  of  security  being  given,  and  the 
alleged  debtor  failed  to  give  such  security,  the  Coiirt  should 
not  adjudicate  him  a  bankrupt  at  once,  but  should  itself  in- 
vestigate the  account  and  ascertain  whether  there  is  a  debt 
sufficient  to  support  the  adjudication.  {Ex  p.  Harris,  L.  K.  10 
Ch.  264.) 

In  the  case  of  Ex  p.  Yeatman,  16  Ch.  D.  283,  it  was  held, 
that  where  proceedings  had  been  stayed  pending  the  trial  of 
the  validity  of  the  petitioning  creditor's  debt  which  had  been 
established  by  a  court  of  first  instance,  the  registrar,  though 
generally  he  had  a  judicial  discretion  as  to  proceeding  and  was 
not  bound  to  wait  till  the  determination  of  the  question  by  a 
•  Court  of  Appeal,  yet  ought  if  satisfied  that  a  hotui  fide  appecd 
was  pending,  to  adjourn  the  bankruptcy  proceedings  till  after 
the  appeal  had  been  disposed  of.  As  sub-section  (4)  g^ves 
express  power  to  stay  or  dismiss  the  petition  in  case  of  a 
bankruptcy  notice  founded  on  a  judgment  under  appeal,  it 
may  be  questionable  whether  the  Court  would  consider  a 
pending  appeal  against  a  judgment  establishing  the  peti- 
tioning creditor's  debt  a  ground  for  a  stay,  at  all  events  lor  a 
stay  without  security.  8ec*tion  109  gives  the  Court  power  at 
any  time  for  sufficient  reason  to  stay  proceedings  under  a 
bankruptcy  petition  either  altogether  or  for  a  limited  time,  on 
such  terms  and  subject  to  such  conditions  as  the  Court  may 
think  just. 

^^Makc  a  receiving  order  on  the  petition  of  some  other  creditor.''^ 

Sub-B.  (6).  As  to  the  former  law  relative  to  substituted  petitions  before 

ConBolidatioii   adjudication,  see  24  &  25  Vict.  c.  134,  s.  96,  and  12  &  13  Yict. 
and  BubBtitu-    c.  106,  s.  101. 

tionof  peti-  Section  103  of  12  &  13  Vict.  c.'l06,  provided  for  the  cases 
where  after  adjudication  the  petitioning  creditor's  debt  was 
found  to  be  insufficient,  and  enabled  the  Court  to  order  the 
petition  to  be  proceeded  with  upon  the  application  of  any 
other  creditor  who  had  proved  a  debt  sufficient  to  support  an 
adjudication.  This  Act  seems  to  contain  no  section  of  like 
effect.     See  also  post,  section  107. 

As  to  consolidation  of  petitions,  see  section  106. 

As  to  power  to  change  carriage  of  proceedings,  section  107. 

As  to  continuing  proceedings  after  death  of  the  debtor, 
section  108. 
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Service,  Rules  144— 148  ;  Rule  136.  }  7, 

Debtor  intending  to  show  cause  to  file  notice,  Rule  1 37. 

Non-appearance  of  debtor,  Rule  138.  Non-appearance  of 
creditor,  Rule  140.     Proof  where  debtor  appears,  Rule  139. 

Personal  attendance  of  creditor  may  be  dispensed  with,  Rule 
141.  Where  petition  stayed  for  trial  of  validity  of  petitioning 
creditor's  debt,  application  after  such  trial  by  creditor  to  con- 
tinue (Rule  142),  by  debtor  to  dismiss,  Rule  143. 

A  creditor's  petition  not  to  be  heard  till  expiration  of  eight 
days  from  service,  except  where  act  of  bankruptcy  alleged  is 
declaration  of  inability  to  pay  debts,  or  where  it  is  proved  that 
debtor  has  absconded,  or  for  good  cause  shown,  the  Court 
thinks  fit  to  hear  it  at  an  earlier  date.  Rule  149  (2).  Receiving 
order.  Rules  150—154.  Costs  down  to  receiving  order  to  bo 
borne  by  party  prosecuting  the  proceedings,  and  order  for 
payment  out  of  estate.  Rule  154. 

8.  (1-)  A  debtor's  petition  shall  allege  that  the  debtor  is  Debtor's  poti- 
unable  to  pay  his  debts,  and  the  presentation  thereof  shall  thereon. 

be  deemed  an  act  of  bankruptcy  without  the  previous 
filing  by  the  debtor  of  any  declaration  of  inability  to 
pay  his  debts,  and  the  Court  shall  thereupon  make  a  re- 
ceiving order. 

(2.)  A  debtor's  petition  shall  not,  after  presentment,  be 
withdrawn  without  the  leave  of  the  Court. 

Section  4  (1)  (/)  has  already  made  the  mere  presentation 
by  a  debtor  of  a  petition  against  himself  an  act  of  bankruptcy. 

Where  a  petition  is  filed  by  a  debtor,  the  Court  shall  forth- 
with make  a  receiving  order  thereon.  Rule  149  (1).  Costs  of 
debtor's  petition,  Rule  106.  Form,  Rule  125,  F.  4.  Place  for 
filing,  Section  95,  Rule  126.  Attestation,  Rule  127.  Deposit 
of  five  pounds  at  least  by  petitioner.  Ride  128.  The  Court 
may  adjudicate  the  debtor  a  bankrupt  on  his  own  application 
as  soon  as  a  receiving  order  is  made,  Rule  155.  As  to 
petition  by  a  firm,  see  Rule  194. 

9.  (1.)  On  the  making  of  a  receiving  order  an  official  Effect  of  ze« 
receiver  shall  be  thereby  constituted  receiver  of  the  pro-  ^^^^^^  ®'*^- 
perty  of  the  debtor,  and  thereafter,  except  as  directed  by 

this  Act,  no  creditor  to  whom  the  debtor  is  indebted  in 
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I  9.  respect  of  any  debt  proTable  in  bankruptcy  Bhall  have  any 
remedy  against  the  property  or  person  of  the  debtor  in 
respect  of  the  debt,  or  shall  commence  any  action  or  other 
legal  proceedings  nnless  with  the  leave  of  the  Court  and 
on  such  terms  as  the  Court  may  impose. 

(2.)  But  this  section  shall  not  affect  the  power  of  any 
secured  creditor  to  realize  or  otherwise  deal  with  his  se- 
curity in  the  same  manner  as  he  would  have  been  entitled 
to  realize  or  deal  with  it  if  this  section  had  not  been 
passed. 

Snb-s.  (1).  The  official  rweiver  is  to  remain  receiver  of  the  property, 

until  the  creditors  appoint  a  trustee  in  manner  provided  by 
section  21. 

On  the  making  of  a  receiving  order  the  same  consequences 
ensue  as  to  the  remedies  of  croditorR  against  the  debtor's  pro- 
j)erty  or  person,  as  under  section  12  of  the  Act  of  1869  ensued 
upon  adjudication,  with  this  addition  that  a  creditor  cannot 
now  after  receiving  order  commence  any  action  or  other  legal 
proceedings  without  leave  of  the  Court.  The  rights  of  secured 
creditors  to  realize  their  securities  are  saved  under  this  Act  as 
under  the  old  one.  The  Crown  is  bound  by  this  section  as  to 
remedies  against  the  debtor's  property.    See  section  150,  post. 

See  as  to  remedies  where  a  composition  or  scheme  has  been 
approved, /«>«/,  section  18. 

As  to  the  effect  of  this  section  on  the  remedies  given  by 
the  Debtors  Act,  1869,  section  4,  see  Cohham  v.  Dalton, 
L.  E.  10  Ch.  655;  Earl  of  Lewes  v.  Barnett,  6  Ch.  D.  252; 
and  see  section  4  of  the  Debtors  Act,  post, 

"  Any  secured  creditor. ^^ 

Sab-8.  (2).  The  relation  of  the  title  of  the  trustee  in  no  way  affects 

Creditor  hold-  secured  creditors  whose  title  accrued  prior  to  the  act  of  bank- 
ing security,     ruptcy  to  which  the  title  of  the  trustee  relates ;  but  the  Bank- 
ruptcy Act  of  1849,  s.  184,  and  most  of  the  Bankruptcy  statutes 
prior  to  that  of  1869,  contained  a  provision  which  deprived 
execution  creditors  of  the  benefit  of  their  execution  if  they 
had  not  realized  by  seizure  and  sale  before  the  adjudication. 
The  Act  of  1869  contained  no  section  corresponding  to  that 
Definition  of    section,  though  it  did  contain  a  definition  in  section  16,  sub- 
oiedito^'         section  (5),  of  a  secured  creditor.      This  definition  is  in  sub- 
stance  re-enacted  in  section  168  (1),  which  definition  runs  as 
follows  :  "  *  Secured  creditor '  means  a  person  holding  a  mort- 
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gage  charge  or  lien  on  the  property  of  the  debtor,  or  any         s  g 

part  thereof,  as  a  security  for  a  debt  due  to  him  from  the — 

debtor." 

But  the  present  Act  restores  and  extends  the  principle  of  Execation 
the  old  law  applicable  to  creditors  who  have  issued  execution  csreditors,  and 
or  who  claim  by  virtue  of  an  attachment  of  debts,  for  by  jt^hmentof 
section  45  it  is  provided :  debts. 

(1)  "Where  a  creditor  has  issued  execution  against  the 
goods  or  lands  of  a  debtor,  or  has  attached  any  debt  due  to 
him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the 
execution  or  attachment  against  the  trustee  in  bankruptcy 
of  the  debtor,  unless  he  has  completed  the  execution  or  attach- 
ment before  the  date  of  the  receiving  order,  and  before 
notice  of  the  presentation  of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  commission  of  any  available  act 
of  bankruptcy  by  the  debtor. 

(2)  "For  the  purposes  of  this  Act  an  execution  against 
goods  is  completed  by  seizure  and  sale ;  an  attachment  of  a 
debt  is  completed  by  receipt  of  the  debt :  and  an  execution 
against  land  is  completed  by  seizure,  or,  in  the  case  of  an 
equitable  interest,  by  the  appointment  of  a  receiver." 

An  "  available  act  of  bankruptcy  "  is  one  "  available  for  a 
bankruptcy  petition  at  the  date  of  the  presentation  of  the 
petition  on  which  tho  rerei^ing  order  is  made ; "  section 
168  {\\  pout. 

Next,   as  to  creditors  claiming  to   be   creditors   holding  Mortgagees, 
security  otherwise  thnn   as   execution    creditors.      A   mere  &o. 
licence  to   seize  tho   debtor's  property,  if  it  has  not  been 
executed  prior  to  the  act  of  bankruptcy  to  which  the  title  of 
the  trustee  relates,  is  determined  by  the  commencement  of 
the  bankruptcy  ( Cole  v.  Kernot,  L.  E.  7  Q.  B.  534 ;  Thompson  * 

V.  Cohefij  41  L.  J.  Q.  B.  221),  but  an  assignment,  even  though 
subject  to  a  condition  or  defeazance,  gives  the  assignee  a 
security  which  (subject  to  the  Bills  of  Sale  Acts)  he  can 
enforce  against  the  trustee  in  bankruptcy.  It  is,  however, 
often  very  difficult  to  determine  whether  a  particular  instru- 
ment operates  as  an  assignment  or  as  a  mere  licence  to  seize. 
At  Common  Law  a  document  purporting  to  be  an  assignment 
of  property  thereafter  to  be  acquired  by  the  assignor  passes 
no  property  to  the  assignee  unless  and  until  there  be,  besides 
the  acquirement  of  the  property  by  the  assigpoior,  some  actus 
interveniens,  such  as  seizure  by  the  assignee ;  but  in  Equity, 
although  a  contract  engaging  to  transfer  property  not  in 
existence  as  the  property  of  the  assignor  cannot  operate  as 
an  immediate  alienation,  yet,  if  the  assignor  afterwards 
become  possessed  of  property  answering  the  description  in 
the  contract,  the  contract  will  transfer  the  beneficial  interest 
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to  the  purchaser  immediately  upon  the  property  being 
-  acquired,  provided  that  it  appear  from  the  contract  that  such 
is  the  intention  of  the  parties  {Holroyd  v.  Marshall,  33  L.  J. 
Ch.  193);  but  not  if  it  appear  from  the  contract  that  the 
intention  of  the  parties  is  that  there  shall  be  merely  a  power 
to  seize  after-acquired  property  as  distinguished  from  an 
interest  therein  on  its  acquirement.  {Reeve  v.  JVhitmore, 
33  L.  J.  Ch.  63.)  See  further,  on  this  point,  Brown  v.  Bale- 
man,  L.  11.  2  C.  P.  272 ;  Beldinff  v.  Read,  34  L.  J.  Ex.  212 ; 
Krehl  V.  The  Great  Central  Gas  Co.,  L.  E.  5  Ex.  289. 
Where  the  property  the  subject  of  the  assignment,  or  rather, 
strictly  speaking,  the  agreement  to  assign,  does  not  come  into 
existence  until  after  bankruptcy,  the  person  claiming  under 
this  contract  will  get  no  property  even  as  equitable  assignee*, 
but  will  be  left  to  his  remedy  by  proof  on  the  contract. 
{Collyer  v.  Isaacs,  19  Ch.  D.  342;  Ex  p.  Nicholls,  re  Jones, 
22  Ch.  D.  782.)  If,  however,  a  breach  of  the  contract  in 
question  is  not  provable,  it  may  be  that  after  the  bank- 
rupt's discharge  it  would  operate  in  equity  upon  property 
acquired  by  the  discharged  bankrupt  falling  within  the  scope 
of  the  assignment  or  contract  to  assign.  {Robinson  y.  Om- 
maney,  21  Ch.  D.  780;  affd.  23  Ch.  D.  284.)  This  last  case 
was  decided  under  the  Act  of  1849,  under  which  contingent 
liabilities  were  not  provable.  It  must  be  remembered  that 
now,  unler  the  BiEs  of  Sale  Act,  1882,  any  security  not  made 
in  accordance  with  the  form  in  the  schedule  is  void  (s.  9). 

Where,  in  an  action  on  a  bill  of  exchange,  money  was 
deposited  in  Court  by  the  defendant  to  abide  the  event  and 
the  matter  was  submitted  to  arbitration,  and  before  the  awartl 
the  defendant  became  bankrupt,  it  was  held  that  the  plaintiff 
was  a  creditor  holding  security.  {Ex  p.  Tail,  re  Key  worth, 
L.  E.  9  Ch.  379.) 

Where  a  bankrupt  had  accepted  a  bill  conditionally  on 
certain  bills  of  lading  being  given  up  to  him,  the  holder  of 
the  bill  who  also  held  the  bills  of  lading,  was  held  to  be  a 
creditor  holding  security  on  the  property  of  the  bankrupt  under 
the  Act  of  1869.     {Exp.  Brett,  re  Hotce,  L.  E.  6  Ch.  838.) 

As  to  the  effect  of  registration  of  judgments  and  stop- 
orders,  see  1  &  2  Vict.  c.  110,  ss.  13,  14. 

Section  42  regulates  the  power  of  a  landlord  to  distrain  for 
rent. 

As  to  taking  accounts  of  property  mortgaged,  and  the  sale 
of  such  pi*operty,  see  Eules  65 — 70.  As  to  voting  by  a  secured 
creditor,  see  Schedule  I.,  rules  10 — 12 ;  and  as  to  proof, 
Schedule  II.,  rules  9 — 17. 

BiBoretioiiary      IQ.  (1.)  The  Court  may,  if  it  is  shown  to  be  necessary 
appointment    for  the  protection  of  the  estate,  at  any  time  after  the  pre- 
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sentation  of  a  bankruptcy  petition,  and  before  a  receiving       §  10. 
order  is  made,  appoint  the  official  receiver  to  be  interim  of  receiver 
receiver  of  the  property  of  the  debtor,  or  of  any  part  thereof,  ^^  f^  ^^ 
and  direct  him  to  take  immediate  possession  thereof  or  of 
any  part  thereof. 

^2.)  The  Court  may  at  any  time  after  the  presentation 
of  a  bankruptcy  petition  stay  any  action,  execution,  or 
other  legal  process  against  the  property  or  person  of  the 
debtor,  and  any  Court  in  which  proceedings  are  pending 
against  a  debtor  may,  on  proof  that  a  bankruptcy  petition 
has  been  presented  by  or  against  the  debtor,  either  stay 
the  proceedings  or  allow  them  to  continue  on  such  terms  as 
it  may  think  just. 

Sub-section  (1)  gives  power  to  appoint  the  official  receiver  Snb-a.  (1). 
to  be  interim  receiver,  where  necessary  for  the  protection  of 
the  estate,  between  the  time  of  the  presentation  of  the  petition 
and  the  making  of  a  receiving  order  on  the  hearing  of  the 
petition. 

It  seems  unfortunate  that  the  term  interim  receiver  should 
also  be  used  in  section  70  in  relation  to  another  interim,  t.  e., 
that  between  the  receiving  order  and  the  appointment  of  a 
trustee. 

The  interim  receiver  who  may  be  appointed  under  this  sec- 
tion corresponds  to  the  receiver  which  tne  Court  had  power  to 
appoint  imder  section  13  of  the  Act  of  1869. 

Section  12  provides  for  the  appointment  by  the  official 
receiver  of  a  special  manager.  It  does  not  seem  clear  whether 
an  official  receiver  acting  under  this  section  as  interim  receiver 
would  have  this  power. 

Sub-section  (2),  besides  giving,  as  section  13  of  the  Act  of  Sab-e.  (2). 
1869  did,  power  to  the  Court,  i.e.,  "the  Court  having  juris- 
diction in  bankruptcy"  (section  168  (1))  to  stay  any  action, 
execution,  or  process  against  the  debtor  or  his  property,  g^ves 
power  to  any  Court  before  whom  any  such  proceedings  are 
pending,  on  proof  that  a  bankruptcy  petition  has  been  pre- 
sented, to  stay  the  proceedings  or  allow  them  to  be  continued 
on  just  terms.  Section  102  (4)  gives  a  judge  of  the  High 
Coiirt  who  has  made  a  receiving  order  power  to  order  the 
transfer  to  himself  of  any  action  pending  in  any  other  division 
brought  or  continued  by  or  against  the  bankrupt. 
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S  10^  Under  the  Act  of  1869  the  practice  was  not  to  restrain  unless 

a  receiver  had  been  appointed.     {Ex  p.  Robinson,  22  L.  T. 

247 ;  lie  Davies,  21  L.  T.  685 ;  Ex  p.  Roche,  re  Hall,  L.  R. 
6  Ch.  795.) 

Power  to  It  was  held  in  Ex  p.  Ditton,  re  Woods,  1  Ch.  D.  557,  that  the 

restrain.  power  giren  to  the  Court  of  Bankruptcy  by  the  Act  of  1869  to 

restrain  actions  in  other  Courts  by  injunction  was  unaffected 
by  the  Judicature  Act,  1873,  section  24,  sub -section  (5).  38ie 
powers  given  to  the  Court  by  the  present  Act  are  similar  to 
those  contained  in  the  Act  of  1869,  but  wider,  not  being  con- 
fined, as  was  tho  case  in  section  13  of  that  Act,  to  actions,  &c., 
in  respect  of  any  debt  provable  in  the  bankruptcy.  But,  not- 
withstanding this  extension,  it  is  not  conceived  that  the  Court 
would  ordinarily  restrain  an  action  for  fraud  or  other  pure  tort, 
as  the  remedy  in  such  cases  is  not  taken  away  by  section  9. 

Under  the  Act  of  1869  it  was  decided  that  the  Crown  could 
not  be  restrained  under  section  13  {Ex  p.  Postmaster- General, 
re  Bonham,  10  Ch.  D.  595),  but  now  the  Crown  is  by  section 
160  bound  by  the  provisions  of  the  Act  as  to  remedies  against 
the  debtor's  property. 

It  was  held  under  the  old  Act  that  where  after  an  action  had 
been  commenced  against  joint  debtors,  and  a  petition  in  bank- 
ruptcy, or  under  sections  125,  126,  was  presented  against  or  by 
one  of  them,  the  Court  had  no  power  to  restrain  the  joint 
action  (£j:/?.  Isaac ^  re  De  Vecchi,  L,  R.  6  Ch.  58),  but  the 
Court  might  restrain  a  joint  action  commenced  after  one  of  the 
defendants  had  been  adjudicated  bankrupt,  or  after  tho  com- 
mencement of  the  liquidation,  because  in  such  a  case  the  plain- 
tiff ought,  in  accordance  with  section  112  (which  is  the  same 
as  section  114  of  the  present  Act),  to  have  proceeded  against 
the  solvent  debtors  only.  {Ex  p,  MiUs,  re  Manning,  L.  R.  6  Ch. 
594.) 

In  all  cases,  however,  the  grant  of  the  injunction  is  discre- 
tionary. {Ex  p.  Mills,  re  Manning,  uhisup.  ;  Ex  p.  Rogers,  re 
Boustead,  16  Ch.  D.  665.) 

The  Court  will  not  restrain  a  mortgagee  or  other  secured 
creditor  in  the  exercise  of  his  legal  remedies.  {Ex  p.  Hirst,  re 
Wherly,  11  Ch.  D.  278.)  An  alleged  bill  of  sale  holder,  how- 
ever,  or  other  mortgagee,  whose  title  there  is  substantial 
ground  for  impeaching,  vdVi,  it  is  submitted,  be  restrained  by 
the  Court,  not  imder  the  powers  of  this  section,  but  in  the 
exercise  of  its  power  as  a  Court  of  Equity,  in  any  case  where 
an  injunction  is  necessary  for  the  preservation  of  the  property. 
{Ex  p,  Bayley,  re  Hart,  15  Ch.  D.  223.)  In  practice,  receivers 
showing  sufficient  primd  facie  g^unds  for  impeaching  the  title 
of  mortgagees  have  obtained  such  injunctions  until  the 
apx)ointment  of  a  trustee. 
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**  Other  leffcU  process y  {  10. 

The  following  cases  decided  under  former  Acts  seem  applic- 
able to  the  present  Act,  and  the  law  as  stated  in  them  to  re- 
main unchanged. 

• 

A  distress  is  not  liable  to  be  restrained.     (Ex  p.  Birming-  Wliat  will  bo 
ham  Gas  Co.,  re  Fanshawe,  L.  E.  11  Eq.  615;  see,  however,  wetrained. 
this  case  distinguished  in  Ex  p.  Hill,  re  Roberts,  6  Gh.  D.  63.) 
A  sequestration  issued  from  the  Court  of  Chancery  is  liable  to 
be  restrained.     {Ex  p,  Hughes,  re  Browne,  L.  B.  12  Eq.  137. 
See  also  Ex  p,  llayner,  re  Johnson,  L.  R.  7  Ch.  325.) 

As  to  restraining  actions  in  British  Courts  out  of  England, 
see  Exp.  Tail,  L.  ii.  13  Eq.  311 ;  in  foreign  Courts,  Re  Chap^ 
man,  L.  R.  15  Eq.  75  ;  Exp,  Ormiston,  re  Distin,  24  L.  T.  197. 

In  the  case  of  Moor  v.  Anglo- Italian  Bank,  10  Ch.  D.  681, 
it  was  stated  by  Jessel,  M.  H.,  that,  primd  facie,  the  Court  of 
Chancery  woula  not  restrain  by  injunction  an  incumbrancer  on 
immovable  property  situate  in  a  foreign  country,  who  had 
instituted  proceedings  in  that  country  for  the  purpose  of  en- 
forcing his  rights  ;  at  all  events,  if  the  party  seeking  to  restrain 
might  appear  before  the  foreim  tribunal  and  assert  his  rights. 
The  leave  of  the  Court  ought,  however,  it  seems,  to  be  obtained 
before  issuing  a  sequestration  against  real  estate  of  a  bank- 
rupt situate  in  a  colony,  to  compel  his  appearance  to  an 
action  in  the  Colonial  Court  to  realize  a  mortgage  of  other  real 
estate  in  the  Colony.  {Ex  p.  Rogers,  re  Boustead,  16  Ch.  D. 
665.) 

It  may  be  doubted  whether  the  power  of   the  Court  to  Qnory,  ^wer 
restrain  actions  continues  after  the  bankrupt  has  obtained  his  to  regteain 
discharge  ;  but  it  is  submitted  that  it  does  not,  for  the  ban£:-  cjm—^' 
rupt  requires  no  protection,  since  he  can  plead  his  discharge ;  '        * 

there  is  therefore  no  reason  for  giving  such  a  construction  to 
this  section  as  would  make  it  apply  to  proceedings  commenced 
after  the  discharge  of  the  bankrupt.  (See  The  Staffordshire 
Banking  Co,  v.  Emmott,  L.  R.  2  Ex.  208,  and  the  note  on  the 
practice  on  ^^  audita  quereld,^^  Notes  to  Williams'  Saunders, 
Vol.  2,  p.  148.) 

Appointment  of  official  receiver  as  interim  receiver.  Rule 
134. 

U.  Where  the  Court  makes  an  order  staying  any  action  Sernoe  of  ^ 

order  8tayizi|p 

or  proceeding,  or  staying  proceedings  generally,  the  order  proceedings, 
may  be  served  by  sending  a  copy  thereof,  under  the  seal 
of  the  Court,  by  prepaid  post  letter  to  the  address  for 

W.B.  B 
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service  of  the  plaintiff  or  other  party  prosecuting  such 
proceeding. 

12.  (1.)  The  ofRoial  receiver  of  a  debtor's  estate,  may, 
on  the  application  of  any  creditor  or  creditors,  and  if 
satisfied  that  the  nature  of  the  debtor's  estate  or  business 
or  the  interests  of  the  creditors  generally  require  the 
appointment  of  a  special  manager  of  the  estate  or  business 
other  than  the  official  receiver,  appoint  a  manager  thereof 
accordingly  to  act  until  a  trustee  is  appointed,  and  with 
such  powers  (including  any  of  the  powers  of  a  receiver)  as 
may  be  entrusted  to  him  by  the  official  receiver. 

(2.)  The  special  manager  «hall  give  security  and 
account  in  such  manner  as  the  Board  di  Trade  may 
direct. 

(3.)  The  special  manager  shall  receive  such  remunera- 
tion as  the  creditors  may,  by  resolution  at  an  ordinary 
meeting,  determine,  or  in  default  of  any  such  resolution, 
as  may  be  prescribed. 

It  is  not  clear  whether  the  official  receiver  will  have  this 
power  under  sub-B.  (1),  when  he  is  acting  as  interim  receirer 
under  section  10. 

As  to  Hecurity  by  npeoial  manager,  Rule  253;  removal, 
Rule  244  ;  remuneration,  Bule  254. 

The  official  receiver  may  authorize  the  special  manager  to 
raise'money  or  make  advances  for  the  purposes  of  the  estate 
in  any  case  where,  in  the  interests  of  the  creditors,  it  appears 
necessary  so  to  do :  section  70  (1)  (b). 

Advertise-  13,  Notice  of  every  receiving  order,  stating  the  name, 

ceiving  order   address,  and  description  of  the  debtor,  the  date  of  the 

order,  the  Court  by  which  the  order  is  made,  and  the  date 

of  the  petition,  shall  be  gazetted  and  advertised  in  a  local 

paper  in  the  prescribed  manner. 

Eule  153,  F.  30,  127. 

Power  to  14,  If  in  any  case  where  a  reoeivinip  order  has  been 

Court  to  anniil         j  i_     i  •  • 

receiviiig        made  on  a  bankruptcy  petition  it  shall  appear  to  the  Court 
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by  i^hich  such  order  was  made,  upon  an  application  by       §  14.* 
the  official  receiver,  or  any  creditor  or  other  person  in-  order  in  c©r- 
terested,  that  a  majority  of  the  creditors  in  number  and  **^°  ^**®** 
value  are  resident  in  Scotland  or  in  Ireland,  and  that  from 
the  situation  of  the  property  of  the  debtor,  or  other  causes, 
his  estate  and  effects  ought  to  be  distributed  among  the 
creditors  under  the  Bankrupt  or  Insolvent  Laws  of  Scot* 
land  or  Ireland,  the  said  Court,  after  such  inquiry  as  to  it 
shaU  seem  fit,  may  rescind  the  receiving  order  and  stay  all 
proceedings  on,  or  dismiss  the  petition  upon  such  terms,  if 
any,  as  the  Court  may  think  fit. 

Wide  powers  of  annulling  an  adjudication  are  g^ven  by 
section  35.  This  section  seems  to  confer  no  new  power.  (See 
Exp,  McCulIoch,  16  Ch.  D.  716.) 


Proceedings  consequent  on  Order. 

15.  (1.)  As  soon  as  may  be  after  the  making  of  a  ^"int  and 
receiving  order  against  a  debtor  a  general  meeting  of  his  ings  of 
creditors  (in  this  Act  referred  to  as  the  first  meeting  of  ™' 

creditors)  shall  be  held  for  the  purpose  of  considering 
whether  a  proposal  for  a  composition  or  scheme  of  arrange- 
ment shall  be  entertained,  or  whether  it  is  expedient  that 
the  debtor  shall  be  adjudged  bankrupt,  and  generally  as  to 
the  mode  of  dealing  with  the  debtor's  property. 

(2.)  With  respect  to  the  summoniiig  of  and  proceed- 
ings at  the  first  and  other  meetings  of  creditors,  the  rules 
in  the  First  Schedule  shall  be  observed. 

By  Rule  1  of  the  first  schedule  the  first  meeting  is  to  be 
summoned  for  a  day  not  later  than  fourteen  days  after  re- 
ceiving order,  unless  the  Court  for  special  reason  deems  it 
expedient  to  summon  it  for  a  later  day.  Rule  2  provides  for 
seven  days'  notice  of  the  meeting  being  given,  and  generally 
therefore  the  date  will  be  fixed  for  some  day  after  the  time 
has  expired  within  which  the  debtor  has  to  submit  bis  state- 
ment of  affairs  to  the  official  receiver,  t.  e.  if  no  extension  of 
time  is  granted  three  davs  from  the  date  of  the  receiWng 

e2 
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§  16.        order  in  the  case  of  a  debtor's  petition,  seven  days  in  the  case 
of  a  creditor's :  see  section  16  (2). 

As  to  a  composition  or  scheme  of  arrangement,  see  section  18. 

As  to  adjudication,  see  section  20. 

The  creditors  may  appoint  a  committee  of  inspection  at  the 
first  meeting,  section  22  (1);  and  if  they  have  resolved  that 
the  debtor  be  adjudged  bankrupt,  a  trustee,  section  21  (1). 

Eules  1—4  of  the  first  schedule  deal  with  the  summoning 
by  the  official  receiver,  notices,  and  place  of  the  first  meeting  ; 
5  and  6,  subsequent  meetings;  7,  chairman;  8 — 11  and  13, 
voting;  12,  redemption  by  trustee  of  security  at  assessed 
value ;  14,  admission  and  rejection  of  proofs;  15 — 21  and  26, 
proxies  ;  22,  adjournment ;  23,  24,  quorum ;  25,  minutes. 

Three  days'  notice  of  first  meeting  to  debtor,  Bule  18 1,  F.  58. 

Notice  of  first  meeting  to  Board  of  Trade,  and  creditors. 
Rule  185,  F.  57. 

Notice  of  subsequent  meetings,  Eule  186,  F.  62. 

Proceedings  valid  though  notice  not  received,  Bule  187. 

Proof  of  notice.  Rule  188.  Copy  of  every  resolution  passed 
to  be  sent  to  registrar,  Rule  190. 

Debtor's  16.  (1).  Where  a  receiving  order  is  made  against  a 

aflainr^  debtor,  he  shall  make  out  and  submit  to  the  official  re- 
ceiver a  statement  of  and  in  relation  to  bis  affairs  in 
the  prescribed  form,  verified  by  affidavit,  and  showing 
the  particulars  of  the  debtor's  assets,  debts,  and  liabilities, 
the  names,  residences,  and  occupations  of  his  creditors,  the 
securities  held  by  them  respectively,  the  dates  when  the 
securities  were  respectively  given,  and  such  further  or 
other  information  as  may  be  prescribed  or  as  the  official 
receiver  may  require. 

(2.)  The  statement  shall  be  so  submitted  within  the 
following  times,  namely : 

(i.)  If  the  order  is  made  on  the  petition  of  the  debtor, 

within  three  days  from  the  date  of  the  order, 
(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor, 
within  seven  days  from  the  date  of  the  order. 
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But  the  Court  maji  in  either  case,  for  special  reasons,       §  16. 
extend  the  time. 

(3.)  If  the  debtor  fails  without  reasonable  excuse  to 
comply  with  the  requirements  of  this  section,  the  Court 
may,  on  the  application  of  the  official  receiver,  or  of  any 
creditor,  adjudge  him  bankrupt. 

(4.)  Any  person  stating  himself  in  writing  to  be  a  cre- 
ditor of  the  bankrupt  may,  personally  or  by  agent,  inspect 
this  statement  at  all  reasonable  times,  and  take  any  copy 
thereof  or  extract  therefrom,  but  any  person  imtruthfuUy 
so  stating  himself  to  be  a  creditor  shall  be  guilty  of  a 
contempt  of  court,  and  shall  be  punishable  accordingly  on 
the  application  of  the  trustee  or  official  receiver. 

The  acknowledgment  of  a  debt  contained  in  a  debtor's 
statement  of  affairs  will  not  take  it  out  of  the  Statute  of 
Limitations.  {Everett  v.  Robinson,  28  L.  J.  Q.  B.  23;  Ex  p. 
Topping,  re  Levy,  34  L.  J.  Bank.  44.)  Form  of  statement, 
Bule  168,  and  ¥.  35.  By  partners,  Eule  196.  Instructions 
by  official  receiver,  Eule  237,  F.  35.  Applications  to  commit 
must  be  made  in  Court,  Eule  5  {/),  supported  by  affidavit, 
Eule  77.     Notice  and  hearing  of  application,  Eule  78. 


Public  Exanmiatiofi  of  Debtor. 

17.  (1.)  Where  the  Court  makes  a  receiving  order  it  Public  exami- 
shall  hold  a  public  sitting,  on  a  day  to  be  appointed  by  the  debtor. 
Court,  for  the  examination  of  the  debtor,  and  the  debtor 
shall  attend  thereat,  and  shall  be  examined  as  to  his  con- 
duct, dealings,  and  property. 

(2.)  The  examination  shall  be  held  qs  soon  as  con- 
veniently may  be  after  the  expiration  of  the  time  for  the 
Bubmission  of  the  debtor's  statement  of  affairs. 

(3.)  The  Court  may  adjourn  the  examination  from  time 

to  time. 

(4.)  Any  creditor  who  has  tendered   a  proof,  or  his 
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§  17.       representative  authorised  in  writing,   may  question  the 
debtor  concerning  his  affairs  and  the  causes  of  his  failure. 

(5.)  The  official  receiver  shall  take  part  in  the  examina* 
tion  of  the  debtor ;  and  for  the  purpose  thereof,  if  speciallj 
authorised  by  the  Board  of  Ti*ade,  may  employ  a  solicitor 
■with  or  without  counsel. 

(6.)  If  a  trustee  is  appointed  before  the  conclusion  of 
the  examination  he  may  take  part  therein. 

(7.)  The  Court  may  put  such  questions  to  the  debtor  as 
it  may  think  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions  as  the  Court 
may  put  or  allow  to  be  put  to  him.  Such  notes  of  the 
examination  as  the  Com*t  thinks  proper  shall  be  taken 
dovm  in  writing,  and  shall  be  read  over  to  and  signed  by 
the  debtor,  and  may  thereafter  be  used  in  evidence  against 
him;  they  shall  also  be  open  to  the  inspection  of  any 
creditor  at  all  reasonable  times. 

(9.)  When  the  Court  is  of  opinion  that  the  affairs  of  the 
debtor  have  been  sufficiently  investigated,  it  shall,  by  order, 
declare  that  his  examination  is  concluded,  but  such  order 
shall  not  be  made  until  after  the  day  appointed  for  the 
first  meeting  of  creditors. 


Sub-B.  (9).  If  the  creditors  at  the  iu*st  meeting  resolve  to  entertain  a 

proposal  for  a  composition  or  scheme,  the  public  examination 
must  bo  concluded  before  the  holding  of  the  subsequent 
confirmatory  meeting:  see  section  18  (3).  See  as  to  joint 
debtors  where  scheme  or  composition  accepted,  section  105  (6). 

It  was  held  under  section  19  of  the  Act  of  1869  that  it  is 
the  duty  of  the  Court  to  adjourn  the  public  examination  of- 
the  bankrupt  if  the  statement  of  liia  affairs  be  insufficient  to 
inform  the  trustee  of  all  the  facts  relating  to  the  estate  and 
the  bankrupt's  dealings  therewith.  (Ex  p,  Milne,  re  Denton^ 
28  L.  T.  175 ;  Re  Lawrence,  22  L.  T.  246.)  As  to  what  in- 
formation  a  trustee  is  justified  in  requiring,  see  Ex  p, 
Crawford,  28  L.  T.  244. 


PUBLIC  EXAMINATION  0¥  DEBXOK.  OO 

It  would  seem  tliat  the  Court  cannot  order  a  trustee  to  RS  17  29^ 

deliver  -written  requisitions  to  the  bankrupt,  instead  of  con- - 

tinning  the  public  examination.     {Ex  p,  Crtimp^  re  Hendrey^ 
1  Ch.  1).  530.) 

Public  examinations  must  be  held  in  Court,  Eule  5  (a). 
The  time  is  to  be  fixed  bj  the  Court  when  it  makes  the  re- 
ceiving order,  Rule  150. 

Composition  or  Scheme  of  Arrangetnent. 

18.  (1.)  The  creditors  may  at  the  first  meeting  or  any  Power  for 
adjournment  thereof y  by  special  resolution,  resolve  to  enter-  aoo^t  uid" 
tain  a  proposal  for  a  composition  in  satisfaction  of  the  ^^^'^^ 
debts  due  to  them  from  the  debtor,  or  a  proposal  for  a  position  or 
scheme  of  arrangement  of  the  debtor's  affairs. 

(2.)  The  composition  or  scheme  shall  not  be  binding  on 
the  creditors  unless  it  is  confirmed  by  a  resolution  passed 
(by  a  majority  in  number  representing  three-fourths  in 
value  of  all  the  creditors  who  have  proved)  at  a  subse- 
quent meeting  of  the  creditors,  and  is  approved  by  the 
Court. 

Any  creditor  who  has  proved  his  debt  may  assent  to  or 
dissent  from  such  composition  or  scheme  by  a  letter 
addressed  to  the  official  receiver  in  the  prescribed  form, 
and  attested  by  a  witness,  so  as  to  be  received  by  such 
official  receiver  not  later  than  the  day  preceding  such  sub- 
sequent meeting,  and  such  creditor  shall  be  taken  as  being 
present  and  voting  at  such  meeting.  - 

(3.)  The  subsequent  meeting  shall  be  summoned  by  the 
official  receiver  by  not  less  than  seven  days'  notice,  and 
shall  not  be  held  until  after  the  public  examination  of  the 
debtor  is  concluded.  The  notice  shall  state  generally  the 
terms  of  the  proposal,  and  shall  be  accompanied  by  a 
report  of  the  officii^  reoeiver  thereon. 

(4.)  The  debtor  or  the  official  receiver  may,  after  the 
oomposition  or  scheme  is  accepted  by  the  creditors,  apply 
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§  Id.  to  the  Court  to  approve  it,  and  notice  of  the  time  appointed 
'  for  hearing  the  application  shall  be  given  to  each  creditor 

who  has  proved. 

(5.)  The  Court  shall,  before  approving  a  composition  or 
scheme,  hear  a  report  of  the  official  receiver  as  to  the  terms 
of  the  composition  or  scheme  and  as  to  the  conduct  of  the 
debtor,  and  any  objections  which  may  be  made  by  or  on 
behalf  of  any  creditor. 

(6.)  If  the  Court  is  of  opinion  that  the  terms  of  the 
composition  or  scheme  are  not  reasonable,  or  are  not  cal- 
culated to  benefit  the  general  body  of  creditors,  or  in  any 
case  in  which  the  Court  is  required  under  this  Act  where 
the  debtor  is  adjudged  bankrupt  to  refuse  his  discharge, 
the  Court  shall,  or  if  a.ny  such  facts  are  proved  as  would 
under  this  Act  justify  the  Court  in  refusing,  qualifying,  or 
suspending  the  debtor's  discharge,  the  Court  may,  in  its 
discretion,  refuse  to  approve  the  composition  or  scheme. 

(7.)  If  the  Court  approves  the  composition  or  scheme, 
the  approval  may  be  testified  by  the  seal  of  the  Court  being 
attached  to  the  instrument  containing  the  terms  of  the 
composition  or  scheme,  or  by  the  terms  being  embodied  in 
an  order  of  the  Court. 

(8.)  A  composition  or  scheme  accepted  and  approved  in 
pursuance  of  this  section  shall  be  binding  on  all  the  cre- 
ditors so  far  as  relates  to  any  debts  due  to  them  from  the 
debtor  and  provable  in  bankruptcy. 

(9.)  A  certificate  of  the  official  receiver  that  a  compo- 
sition or  scheme  has  been  duly  accepted  and  approved 
shall,  in  the  absence  of  fraud,  be  conclusive  as  to  its 
validity. 

(10.)  The  provisions  of  a  composition  or  scheme  imder 
this  section  may  be  enforced  by  the  Court  on  application  by 
any  person  interested,  and  any  disobedience  of  an  order  of 


POWER  TO  ACCEPT  COMPOSITION,  ETC,  57 

the  Court  made  on  the  application  shall  be  deemed  a  con-       ft  ig, 
tempt  of  Court. 

(11.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it 
appears  to  the  Court,  on  satisfactory  evidence,  that  the  com- 
position or  scheme  cannot  in  consequence  of  legal  diffi- 
culties, or  for  any  sufficient  cause,  proceed  without  injustice 
or  undue  delay  to  the  creditors  or  to  the  debtor,  or  that 
the  approval  of  the  Court  was  obtained  by  fraud,  the  Court 
may,  if  it  thinks  fit,  on  application  by  any  creditor,  ad- 
judge the  debtor  bankrupt,  and  annul  the  composition  or 
scheme,  but  without  prejudice  to  the  validity  of  any  sale, 
disposition,  or  payment  duly  made,  or  thing  duly  done 
under  or  in  pursuance  of  the  composition  or  scheme. 
Where  a  debtor  is  adjudged  bankrupt  under  this  sub- 
section any  debt  provable  in  other  respects,  which  has 
been  contracted  before  the  date  of  the  adjudication,  shall 
be  provable  in  the  bankruptcy. 

(12.)  If,  under  or  in  pursuance  of  a  composition  or 
scheme,  a  trustee  is  appointed  to  administer  the  debtor's 
property  or  manage  his  business.  Part  Y.  of  this  Act  shall 
apply  to  the  trustee  as  if  he  were  a  trustee  in  a  bankruptcy, 
and  as  if  the  terms  "bankruptcy,"  "bankrupt,"  and 
"order  of  adjudication  "  included  respectively  a  composi- 
tion or  scheme  of  arrangement,  a  compounding  or  arranging 
debtor,  and  order  approving  the  composition  or  scheme. 

(13.)  Fart  HI.  of  this  Act  shall,  so  far  as  the  nature  of 
the  case  and  the  terms  of  the  composition  or  scheme  admit, 
apply  thereto,  the  same  interpretation  being  given  to  the 
words  "trustee,"  "bankruptcy,"  "bankrupt,"  and  "order 
of  adjudication,"  as  in  the  last  preceding  sub-section. 

(14.)  No  composition  or  scheme  shall  be  approved  by 
the  Court  which  does  not  provide  for  the  payment  in 
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§  18.       prioritj  to  other  debts  of  all  debts  directed  to  be  so  paid 
in  the  distribution  of  the  property  of  a  bankrupt. 

(15.)  The  acceptance  by  a  creditor  of  a  composition  or 
scheme  shall  not  release  any  person  who  under  this  Aot 
would  not  be  released  by  an  order  of  discharge  if  the 
debtor  had  been  adjudged  bankrupt. 

Sub-88.  (1)  A  "special  resolution"  is  one  decided  by  a  majority  in 

and  (2).  number  and  three-fourths  in  value  of  the  creditors  present, 

personally  or  by  proxy,  at  a  meeting  of  creditors  and  voting 

on  the  resolution:  section  168  (1). 

The  resolution  for  a  composition  or  scheme  must  be  passed 
at  the  first  meeting  or  an  adjournment  thereof  by  a  special 
resolution  as  above  defined,  and  confirmed  at  a  subsequent 
meeting  by  a  resolution  passed  by  a  majority  in  number 
representing  three- fourths  in  value  of  all  the  creditors  who 
have  proved.  Creditors  may  vote  at  the  subsequent  meeting 
by  letter  to  be  received  by  the  official  receiver  at  latest  on  the 
day  before  the  meeting.  At  the  first  meeting  they  must  be 
present  in  person  or  by  proxy. 

Sub-8.  (8).  As  to  the  case  of  joint  debtors,  see  section  105  (6). 

Sub-8.  (6).  Under  sections  125,  126  of  the  Act  of  1869,  objections  to 

proofs  though  taken  at  the  first  meeting  were  decided  by  the 
registrar  on  the  application  to  register.  Now,  however,  by 
Bule  14  of  Schedule  I.  the  chairman  of  the  first  meeting  has, 
subject  to  appeal,  to  decide  on  the  admission  or  rejection  of 
proofs.  It  seems,  therefore,  that  objections  to  proofs  cannot 
now  bo  taken  on  the  application  to  the  Court  to  approve  the 
composition  or  scheme,  though  the  fact  that  an  appeal  is 
pending  from  a  decision  of  the  chairman  as  to  a  proof,  will 
probably  form  a  ground  for  adjourning  the  application  to 
approve. 

Sab-8.  (6).  As  to  when  the  Court  must  refuse  or  may  refuse  to  qualify 

or  suspend  an  order  of  discharge,  see  section  28. 

Sab-B.  (U).  Under  the  Acts  of  1861  and  1869,  the  effect  of  defaidt  in 

Default.  ^he  payment  of  a  composition  was  to  remit  the  creditor  to  his 

original  rights,  so  that  he  could  sue  for  the  whole  debt, 
giving  credit,  of  course,  for  the  amount  of  the  composition 
received.  (See  Hazard  v.  Mare,  6  H.  &  N.  434 ;  30  L.  J. 
Q.  B.  97 ;  Feasard  v.  Mugnier,  18  C.  B.  N.  S.  286 ;  34  L.  J. 
C.  P.  126;  Edwards  v.  Conxbe,  L.  R.  7  C.  P.  519 ;  Edwards  v. 
Hancher,  1  C.  P.  D.  Ill  ;  JSx  />.  Skiers,  7  Ch.  D.  416;  and 
cf.  Ex  p.  Burden,  re  Neil,  16  Ch.  D.  675.)    Nor  would  the 
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Court  of  Bankruptcy  in  case  of  default  by  the  debtor  restrain        ft  ^s. 

an  action  by  tlie  creditor.     {Re  Hatton,  L.  R.  7  Ch.  723 ;  *- — 

£x  p.  Watson,  2  Ch.  D.  63.)  In  fact  nothing  under  these 
Acts  discharged  the  debtor  but  actual  payment  of  the  compo- 
sition modo  et  formd,  although  before  default  the  debtor 
cotdd  plead  the  resolution  {Slater  v.  Jones,  L.  B.  8  Ex.  186), 
or  might  obtain  an  order  from  the  Court  of  Bankruptcy 
restraining  the  action.  {Re  Thorpe,  ex  p.  Ilartel,  L.  R.  8  Ch. 
743.)  It  is  submitted  that  under  the  present  Act  even  in  case 
of  default  the  creditor  will  not  be  able  to  sue  the  debtor  for 
the  original  debt,  at  all  events  without  the  leave  of  the  Court, 
and  that  it  will  be  open  to  the  debtor  to  plead  the  presenta- 
tion of  the  petition  and  tlie  making  of  the  receiving  order, 
and  the  acceptance  and  approval  of  the  composition  resolution 
as  entitling  him  to  a  stay.  (See  Judicature  Act,  1873,  s.  24, 
sub-s.  5.)  One  ground  for  this  view  of  the  intention  of  the 
Act  is,  perhaps,  notwithstanding  the  x)ro vision  of  Rule  163, 
that  on  the  approval  of  a  composition  or  scheme  the  receiving 
oi*der  shall  be  rescinded,  to  be  found  in  the  words  of  section  9, 
which  provide  that  a/ter  the  making  of  a  receiving  order,  except 
as  directed  by  this  Act,  no  creditor  to  whom  a  debtor  is 
indebted  in  respect  of  any  provable  debt  shall  have  any 
remedy  against  the  person  or  property  of  the  debtor  in 
respect  of  the  debt,  or  shall  commence  any  action  or  other 
legal  proceedings  unless  with  the  leave  of  the  Court,  and  on 
such  terms  as  the  Court  may  impose.  It  is  further  to  bo 
observed  that  by  Rule  164,  when  a  composition  or  scheme  is 
sanctioned,  and  default  is  made  in  any  payment  thereunder, 
either  by  the  debtor  or  the  trustee,  (if  any),  no  action  to 
enforce  such  payment  shall  lie,  but  the  remedy  of  any  person 
aggrieved  shall  be  by  application  to  the  Court — and  although 
a  composition  is  for  the  relief  of  the  debtor,  a  creditor  who  is 
not  paid  would  seem  to  be  a  person  aggrieved. 

It  seems  clear,  moreover,  that  in  case  of  a  composition 
imder  section  23  the  right  to  sue  for  the  original  delbt  does 
not  revive  on  default  in  pa^Tuent  of  the  composition  (see 
post,  section  23  and  note),  and  the  Rules  (159 — 167)  treat 
compositions  under  this  and  the  23rd  section  as  not  diifering 
in  their  results  and  characteristics. 

It  is  further  to  be  observed  that  default  in  payment  of  any 
instalment  under  a  composition  or  scheme  is  expressly  made 
a  ground  under  section  18  for  adjudication  on  application  by 
any  creditor,  and  under  section  23   for  re-adjudication  on  «^ 

application  by  any  person  interested. 

There  is  no  express  provision  in  the  Act  as  to  what  are  to 
be  the  powers  of  the  debtor  over  his  estate  after  a  composi- 
tion resolution  has  been  approved.    That  he  must  have  power 
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1 18.        ^  ^^^  wiih.  his  estate  by  realising  it  in  ordinary  course  of 
business  for  the  purpose  of  enabling  himself  to  pay  the  corn- 
Power  of         position  would  seem  to  be  a  necessary  practical  implication, 
debtorover      j^q  what  extent,  if  at  all,  he  may  pledge  it  to  give  security  to 
acceptance  of    ^®^  creditors  except  for  the  purpose  of  raising  money  to  pay 
composition,     the  composition  may  be  doubtful.     The  case  of  Exp.  Allard, 
re  SitnonSy  IG  Ch.  D.  505,  would  still  seem  to  be  an  authority 
upon  this  point.     The  provision  as  to  proof  by  new  creditors 
in  the  event  of  an  aajudication  following  the  composition 
would  seem  to  deprive  the  new  creditors  of  any  right  to  avail 
themselves  of  the  doctrine 'of  Troughton\,  Gitley,  Amb.  629, 
and  the  cases  which  followed  it,  that  a  man  ^cannot  stand 
by,  having  a  charge  or  incumbrance  upon  property,  and  allow 
another  to  advance  money  on  it  on  the  supposition  that  it  is 

unencumbered. 

« 

By  Eule  163,  when  a  composition  or  scheme  is  sanctioned, 
the  official  receiver  shall  forthwith  put  the  debtor  (or,  as  the 
case  may  be,  the  trustee  under  the  composition  or  scheme) 
into  possession  of  the  debtor's  property.  The  Court  shall 
also  rescind  the  receiving  order.  This  rule  would  seem  to 
contemplate  the  debtor  dealing  with  his  own  property,  at 
least  where  there  is  no  trustee  under  the  composition  or 
scheme. 

Sab-8.  (8).  In  the  case  of  Ex  p.  Barrow,  re  Andretca,  18  Ch.  D.  464,  it 

Agreemeotfl      was  held  that  after  registration  of  composition  resolutions 

to  pay  in  full,  under  section  126  of  the  Act  of  1869,  and  before  completion 

and  to  gi re       of  the  composition,  the  debtor  could  not  enter  into  a  valid 

preference.       agreement  with  a  creditor  bound  by  the  resolutions  to  pay 

him  his  debt  in  full,  eten  though  the  agreement  was  made 

for  valuable  consideration,  such  as  giving  fresh  credit  to  the 

debtor. 

A  secret  preferential  agreement  made  with  a  creditor  before 
the  passing  of  the  composition  resolution  would  not  only  be 
void  as  being  contrary  to  the  words  and  policy  of  the  Bank- 
ruptcy Act,  but  even  in  the  case  of  a  common  law  composi- 
tion would  be  void  as  a  fraud  upon  the  creditors  ( Cockshoit  v. 
Bennett,  2  T.  E.  763  ;  Mallalieu  v.  Hodgson,  16  Q.  B.  711  ; 
Dauglish  v.  Tennent,  L.  E.  2  Q.  B.  49) ;  and  this,  even  though 
the  creditor  may  give  some  consideration,  such  as  becoming 
surety  for  the  composition,  for  the  preference.  {Wood  v. 
Barker,  L.  E.  1  Eq.  139 ;  Bissell  v.  Jones,  L.  E.  4  Q.  B.  49.) 
So,  too,  a  similar  agreement  with  a  third  person  would  be 
'  void.     Thus,  where  a  bank,  after  proceedings  for  liquidaticHi 

had  been  commenced,  secretly  took  from  the  debtor's  brother 
a  guarantee  that  their  loss  should  not  exceed  2,000/.  and  on 
that  account  did  not  oppose  a  composition,  it  was  held  that 
the  bank  could  not  obtain  specific  performance  of  the  agree- 
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ment.     {McKctcan  v.  Sander souy  L.  B.  20  Eq.  65.)     Where,         R  X8* 

however,  the  composition  discharged  both  the  debtor  and  his  

goods,  a  contract  between  the  debtor  and  a  third  party,  who 
guaranteed  the  payment  of  an  instalment  of  the  composition, 
to  deposit  g^ods  with  him  for  indemnity,  although  not  com- 
municated to  the  creditors,  was  held  not  to  be  fraudulent, 
because  the  goods  were  left  at  the  disposal  of  the  debtor  by 
the  terms  of  the  composition.  {Ex  p.  Burreli,  re  Robinson^ 
1  Ch.  D.  537.) 

As  to  concealment  of  a  security,  see  Re  Balbirnie,  ex  p. 
Jameson,  3  Ch.  D.  488. 

Money  paid -by  the  debtor  under  any  such  fraudulent 
agreement  may  be  recovered  back  by  him.  {Smith  v.  Cuffj 
6  M.  &  S.  160;  Re  Lensberg,  7  Ch.  D.  650.) 

As  to  the  duty  of  the  Court  in  approving  a  composition  or  Duty  of  Court 
scheme  under  section  28  of  the  Act  of  1869,  see  Exp,  Mer-  aBtogrivinar 
chant  Banking  Co,,  re  Durham,  16  Ch.  D.  623.     In  that  case  »*»  approval, 
the  fact  that  no  security  was  given  for  some  of  the  instal- 
ments,  and  the  management  of  the  assets  was  given  to  a 
debtor  who  for  several  years  previously  had  been  very  extra- 
vagant, was  held  sufficient  reason  for  refusing  to  approve. 
The  Court  must  be  satisfied  that  the  provisions  of  sub-sections 
(1)  to  (3)  have  been  complied  with,  Kule  161. 

The  Court  may  refuse  to  ajiprove  where  the  debtor  has 
made  an  ante-nuptial  settlement,  which  the  Court  thinks  was 
intended  to  defeat  or  delay  creditors,  or  was  unjustifiable, 
having  regard  to  the  state  of  the  settlor's  affairs  when  it  was 
made ;  section  29.  As  to  the  effect  of  the  amount  of  composi- 
tion offered  on  the  question  whether  composition  resolutions 
under  section  126  of  the  Act  of  1869  ought  to  be  registered, 
see  the  following  cases,  and  the  cases  referred  to  in  them. 
{Ex  p.  Elworthy,  L.  E.  20  Eq.  742 ;  Ex  p.  Staff,  L.  E.  20 
Eq.  775;  Exp.  Aaronson,  7  Ch.  D.  713;  Exp,  Williams,  18 
Ch.  D.  495 ;  Ex  p.  Ball,  re  Parnell,  20  Ch.  D.  670 ;  Ex  p. 
Hudson,  re  Walton,  22  Ch.  D.  773  ;  Ex  p.  Russell,  re  Robins, 
22  Ch.  D.  778.) 

Part  V.  relates  to  trustees  in  bankruptcy.  Sub-s.  (12)» 

Part  III.  relates  to  the  administration  of  property. 

Section  23  gives  power  to  accept  a  composition  or  scheme 
after  adjudication :  see  also  as  to  the  effect  of  acceptance  and 
approval  of  a  composition  or  scheme  as  a  discharge  of  the 
debtor,  post,  section  23,  and  note. 

Sub-section  (15)  would  seem  to  refer  to  the  individual  act  Snb-s.  (16). 
of  the  creditor,  and  to  be  intended  to  affirm  the  principle  laid 
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8  18.        down  in  Ex  p,  Jacobs,  L.  B.  10  Cli.  211  ;  Megrath  v.  Chray^ 
— *- —  L.  R.  9  C.  P.  216.     See  section  30  (4),  post. 

Applications  to  approve  a  composition  or  scheme  must  be 
made  in  Court,  !Ride  5  (A).  Provisions  as  to  costs  of  petition- 
ing creditor,  Rule  154. 

Applications  to  commit  (see  sub-section  (10))  must  be 
made  in  Court,  Rule  5  ( /),  supported  by  affidavit,  Rule  77. 
Notice  and  hearing  of  application,  Rxde  78. 

The  terms  of  a  composition  or  scheme  must  be  settled  at 
the  first  meeting  or  adjournments  thereof,  Rule  159.  Notice 
of  application  for  approval  by  Court,  Rule  1 60. 

Form  of  order  and  evidence.  Rule  161,  andF.  47  and  127  (4). 
Correction  of  formal  errors.  Rule  162. 

As  to  dividends  under  a  composition  or  scheme,  see  Rule 
167.     Annulment,  Rules  165,  166. 

Form  of  voting  letter  under  sub-section  (2),  Rule  183, 
and  F.  56. 

Eifeotof  oom-  19.  Notwithstanding  the  acceptance  and  approval  of  a 
schemed  ^  composition  OP  scheme,  such  composition  or  scheme  shall 
not  be  binding  on  any  creditor  so  far  as  regards  a  debt  or 
liability  from  which,  under  the  provisions  of  tlus  Act,  the 
debtor  would  not  be  discharged  by  an  order  of  discharge 
in  bankruptcy,  unless  the  creditor  assents  to  the  composi- 
tion or  scheme. 

The  Crown  is  bound  by  the  provisions  of  the  Act  as  to  the 
effect  of  a  comj)osition  or  scheme  :  see  section  150. 

As  to  the  effect  of  an  order  of  discharge,  see  section  30. 

Section  15  of  the  Debtors  Act,  1869,  by  its  terms  applies 
only  to  arrangements  or  compositions  under  the  Act  of  1869. 
The  present  section  would  seem  to  be  intended  to  embody  a 
similar  enactment  with  reference  to  compositions  under  the 
present  Act.  It  is  noticeable,  however,  that  this  section  does 
not  except  the  proof  of  debt  and  the  acceptance  of  dividends 
from  the  modes  of  assent  as  section  15  of  the  Debtors  Act 
did. 

Under  the  Act  of  1869,  it  was  held  that  a  creditor  who 
alleged  that  his  debt  had  been  contracted  fraudulently  by  his 
debtor,  might,  after  receiving  a  composition  from  him  under 
section  126,  commence  an  action  against  him  for  the  balance 
of  the  debt  without  being  obliged  to  prove  to  the  Court  of 
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Bankruptcy  a  pnmd  facie  case  of  fraud.     (Ex  p.  Halford,  re   ftft  \Q  20. 

Jacobs  J  Jj.  R.  19  Eq.  436.)     Nor  will  the  Court  restrain  Buch. ~ 

an  action.     (Ex  p.  Halford,  re  Jacobs,  nbi  sup,;  Ex p.  Hem- 
ming,  re  Chatterton,  13  tJh.  D.  163.) 

Adjudication  of  Baulrupicy, 

20.  (1.)  Where  a  receiving  order  is  made  against  a  Adjadication 
debtor,  then,  if  the  creditors  at  the  first  meeting  or  any  ^here  com-  ^ 
adjournment  thereof  by  ordinary  resolution  rescflve  that  po«i*ion  n*'* 

'  .  accepted  or 

the  debtor  be  adjudged  bankrupt,  or  pass  no  resolution,  approved, 
or  if  the  creditors  do  not  meet,  or  if  a  composition  or 
scheme  is  not  accepted  or  approved  in  pursuance  of  this 
Act  within  fourteen  days  after  the  conclusion  of  the 
examination  of  the  debtor  or  such  further  time  as  the 
Court  may  allow,  the  Court  shall  adjudge  the  debtor 
bankrupt ;  and  thereupon  the  property  of  the  bankrupt 
shall  become  divisible  among  his  creditors  and  shall  vest 
in  a  trustee. 

(2.)  Notice  of  every  order  adjudging  a  debtor  bank- 
rupt, stating  the  name,  address,  and  description  of  the 
bankrupt,  the  date  of  the  adjudication,  and  the  Court  by 
which  the  adjudication  is  made,  shall  be  gazetted  and 
advertised  in  a  local  paper  in  the  prescribed  manner,  and 
the  date  of  the  order  shall  for  the  purposes  of  this  Act  be 
the  date  of  the  adjudication. 

An  ordinary  resolution  means  a  resolution  decided  by  a  Sub-s.  (1). 
majority  in  value  of  the  creditors  present,  personally  or  by 
proxy,  at  a  meeting  of  creditors  and  voting  on  the  resolution : 
section  168  (1). 

There  are  lour  eases  in  which,  after  a  receiving  order  has 
been  made,  the  Court  is  to  adjudge  the  debtor  bankrupt 
under  this  section — (a)  if  the  creditors  so  resolve ;  (b)  if  they 
jmss  no  resolution ;  (c)  if  they  do  not  meet;  (d)  if  they  do  not 
resolve  on  a  composition  or  scheme  within  fourteen  daj^s  from 
the  conclusion  of  the  debtor's  examination,  or  such  further 
time  as  the  Court  may  allow. 

As  to  appointment  of  a  trustee,  see  section  21,  post 

The  date  of  the  order  adjudging  a  debtor  bankrupt  is  to 
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§§  20.  21.  ^®  ^^®  ^^^  ^^  ^®  adjudication  for  the  purposes  of  tliis  Act: 
sub-section  (2). 

Section  35  gives  power  to  the  Court  to  annul  an  adjudica* 
tion  in  certain  cases. 

As  to  adjudication  where  a  debtor  fails  to  comply  with  the 
provisions  of  the  Act  as  to  his  statement  of  affairs,  see  sec- 
tion 16  (3). 

As  to  adjudication  after  default  in  payment  of  a  composi- 
tion, or  where  the  composition  or  scheme  cannot  be  carried 
through,  see  section  18  (11),  section  23  (3).  Adjudication  on 
debtor's  application,  Bule  155 ;  on  the  application  of  other 
parties,  Bule  156.  Form  and  notice  to  othcial  receiver  and 
Board  of  Trade,  Rule  157,  and  F.  38. 

Appointment       21.  (I.)  Where  a  debtor  is  adjudged  bankrupt,  or  the 

of  trustee* 

creditors  have  resolved  that  he  be  adjudged  bankrupt,  the 
creditors  may,  by  ordinary  resolution,  appoint  some  fit 
person,  whether  a  creditor  or  not,  to  fill  the  office  of 
trustee  of  the  property  of  the  bankrupt;  or  they  maj 
resolve  to  leave  his  appointment  to  the  committee  of 
inspection  hereinafter  mentioned. 

(2.)  The  person  so  appointed  shall  give  security  in 
manner  prescribed  to  the  satisfaction  of  the  Board  of 
Trade,  and  the  Board,  if  satisfied  with  the  security,  shall 
certify  that  his  appointment  has  been  duly  made,  unless 
they  object  to  the  appointment  on  the  ground  that  it  has 
not  been  made  in  good  faith  by  a  majority  in  value  of  the 
creditors  voting,  or  that  the  person  appointed  is  not  fit  to 
act  as  trustee,  or  that  his  connexion  with  or  relation  to  the 
bankrupt  or  his  estate  or  any  particular  creditor  makes  it 
difficult  for  him  to  act  with  impartiality  in  the  interests  of 
the  creditors  generally. 

(3.)  Provided  that  where  the  Board  make  any  such 
objection  they  shall,  if  so  requested  by  a  majority  in  value 
of  the  creditors,  notify  the  objection  to  the  High  Court, 
and  thereupon  the  High  Court  may  decide  on  its  validity. 

(4.)  The  appointment  of  a  trustee  shall  take  effect  as 
from  the  date  of  the  certificate. 
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(5.)  The  official  receiver  shall  not,  save  as  by  thiS*  Act        §  21. 
provided,  be  the  trustee  of  the  bankrupt's  property. 

(6.)  If  a  trustee  is  not  appointed  by  the  creditors  with- 
in four  weeks  from  the  date  of  the  adjudication,  or  in  the 
event  of  negotiations  for  a  composition  or  scheme  being 
pending  at  the  expiration  of  those  four  weeks,  then  within 
seven  days  from  the  close  of  those  negotiations  by  the 
refusal  of  the  creditors  to  accept,  or  of  the  Court  to 
approve,  the  composition  or  scheme,  the  official  receiver 
shall  report  the  matter  to  the  Board  of  Trade,  and  there- 
upon the  Board  of  Trade  shall  appoint  some  fit  person  to 
be  trustee  of  the  bankrupt's  property,  and  shall  certify 
the  appointment. 

(7.)  Provided  that  the  creditors  or  the  committee  of 
inspection  (if  so  authorised  by  resolution  of  the  creditors) 
may,  at  any  subsequent  time,  if  they  think  fit,  appoint  a 
trustee,  and  on  the  appointment  being  made  and  certified 
the  person  appointed  shall  become  trustee  in  the  place  of 
the  person  appointed  by  the  Board  of  Trade. 

(8.)  "When  a  debtor  is  adjudged  bankrupt  after  the  first 
meeting  of  creditors  has  been  held,  and  a  trustee  has  not 
been  appointed  prior  to  the  adjudication,  the  official 
receiver  shall  forthwith  summon  a  meeting  of  creditors 
for  the  purpose  of  appointing  a  trustee. 

The  creditors  may  appoint  a  trustee  (a)  where  the  debtor  is  Sub-s.  (I) 
adjudged  bankrupt,  as  provided  by  section  20,  or  imder  sec- 
tion 16  (3),  or  18  (11) ;  (b)  where  they  have  resolved  that  he 
be  adjudged  bankrupt.  This  resolution  is  to  be  at  the  first 
meeting  or  an  adjournment  thereof:  see  section  15  (1),  and 
First  Schedule.  Ordinary  resolution :  see  section  168  (1). 
Committee  of  inspection  :  see  section  22. 

The  certificate  of  the  appointment  of  the  trustee  is  con-  Sab-s.  (4). 
elusive  evidence  of  his  appointment,  and  the  Court  (it  was 
held  under  the  Act  of  1 869),  will  not  rescind  the  appointment 
merely  because  a  proof  has  been  improperly  rejected  {Ex  p, 
KimbeTy  re  Thrift,  1 1  Ch.  D.  869) ;  see  now  as  to  removal,  sec- 
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§  21«        1ion%6;  and  as  to  the  certificate  being  oondusive  evidence  of 
the  appointment,  section  138. 

No  defect  or  irregularity  in  the  appointment  or  election 
will  invalidate  any  act  done  by  the  trustee  in  good  faith: 
section  143  (2). 

Sub*8.  (5).  The  official  receiver  is  to   be  trustee  until  a  trustee  is 

appointed,  section  54  ;  during  any  vacancy  in  the  office,  sec- 
tion 70  (1)  (^);  in  small  bankruptcies,  section  121  (1);  and 
in  the  administration  of  the  estate  of  a  deceased  insolvent, 
section  125  (5). 

As  to  trustees  generally,  and  their  duties,  see  Part  Y.,  and 
Hule  66.  Section  147  applies  the  Trustee  Act  to  the  bank- 
ruptcy of  a  trustee. 

As  to  trustees  generally,  see  Rules  218 — 231.  Certificate, 
Bule  2 1 8,  F.  7 1 .  Notice  of  appointment,  Bule  219.  Notification 
of  objection  under  section  21  (3),  Bule  220,  F.  70.  Bemoval  bj 
Board  of  Trade,  Bules  221,  222.  Besignation  at  meeting  of 
which  seven  days*  notice,  Bule  223.  Security,  Bule  253. 
Transfer  of  property  to  trustee  from  official  receiver,  Bule  247. 

Committee  of  22, — (1.)  The  creditors,  qualified  to  vote,  may  at  their 
first  or  any  subsequent  meeting,  by  resolution,  appoint 
from  among  the  creditors  qualified  to  vote,  or  the  holders 
of  general  proxies  or  general  powers  of  attorney  from 
such  creditors,  a  committee  of  inspection  for  the  purpose 
of  superintending  the  administration  of  the  bankrupt's 
property  by  the  trustee.  The  oommittee  of  inspection 
shall  consist  of  not  more  than  five  nor  less  than  three 
persons. 

(2.)  The  committee  of  inspection  shall  meet  at  such 
times  as  they  shall  from  time  to  time  appoint,  and  failing 
such  appointment,  at  least  once  a  month ;  and  the  trusteo 
or  any  member  of  the  committee  may  also  call  a  meeting 
of  the  committee  as  and  when  he  thinks  necessary. 

(3.)  The  committee  may  act  by  a  majority  of  their 
members  present  at  a  meeting,  but  shall  not  act  unless  a 
majority  of  the  committee  are  present  at  the  meeting. 

(4.)  Any  member  of  the  conmiittee  may  resign  his 
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o£Soe  bj  notioe  in  writing  signed  by  him,  and  delivered       §  22. 
to  the  trustee. 

(5.)  If  a  member  of  the  committee  becomes  bankrapt, 
or  compounds  or  arranges  with  his  creditors,  or  is  absent 
from  five  consecutive  meetings  of  the  committee,  his  office 
shall  thereupon  become  vacant. 

(6.)  Any  member  of  the  committee  may  be  removed  by 
an  ordinary  resolution  at  any  meeting  of  creditors  of. 
which  seven  days*  notice  has  been  given,  stating  the 
object  of  the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  office  of  a  member 
of  the  committee,  the  trustee  shall  forthwith  summon  a 
meeting  of  creditors  for  the  purpose  of  filling  the  vacancy, 
and  the  meeting  may,  by  resolution,  appoint  another 
creditor  or  other  person  eligible  as  above  to  fill  the 
vacancy. 

(8.)  The  continuing  members  of  the  committee,  pro- 
vided there  be  not  less  .than  two  such  continuing  members, 
may  act  notwithstanding  any  vacancy  in  their  body ;  and 
where  the  number  of  members  of  the  committee  of  in- 
spection is  for  the  time  being  less  than  five,  the  creditors 
may  increase  that  number  so  that  it  do  not  exceed  five. 

(9.)  If  there  be  no  committee  of  inspection,  any  act  or 
thing  or  any  direction  or  permission  by  this  Act  autho- 
rised or  required  to  be  done  or  given  by  the  committee 
may  be  done  or  given  by  the  Board  of  Trade  on  the 
application  of  the  trustee. 

As  to  qualifications  to  vote,  see  First* Schedule,  Hules  8 — 11.  Sab-s.  (1). 

Hesolution  means  ordinary  resolution.    See  section  1 68  ( 1 ). 

A  creditor  may  give  a  general  proxy  to  his  manager  or 
clerk,  or  any  person  in  his  reg^ular  employment.  First 
Schedule,  Eule  17. 

In  small  bankruptcies  there  is  no  committee.   Section  121(2). 

As  to  when  the  trustee  requires  the  permission  of  the  com- 
mittee to  act,  see  sections  57,  64  (1)  (2). 
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§  22.  The  committeo  niay  apply  to  the  Board  of  Trade  to  authorize 

an  account  at  a  local  bank  (section  74  (4)),  may  give  directions 

to  the  trustee  (section  89  (1)),  which  are,  however,  subject  to 
be  overridden  by  those  given  by  the  creditors ;  they  may  also 
allow  postponement  of  a  dividend.     Section  58  (2). 

No  defect  or  irregularity  in  the  appointment  of  a  member 
of  the  committee  is  to  '\4tinto  anv  act  done  by  him  in  good 
faith.     Section  143  (2). 

Inspection  and  audit  of  trustee's  books.     Rules  209,  210. 

Official  receiver  may  act  for  Board  of  Trade  where  no  com- 
mittee.    Rule  250. 


Power  to  23. — (1.)  Where  a  debtor  is  adjudged  bankrupt  the 

positioror'  creditors  may,  if  they  think  fit,  at  any  time  after  the 
^k^^  kf^'  adjudication,  by  special  resolution,  resolve  to  entertain  a 
adjudication,  proposal  for  a  Composition  in  satisfaction  of  the  debts  due 
to  them  under  the  bankruptcy,  or  for  a  scheme  of  arrange- 
ment of  the  bankrupt's  affairs ;  and  thereupon  the  same 
proceedings  shall  be  taken  and  the  same  consequences 
shall  ensue  as  in  the  case  of  a  composition  or  scheme 
accepted  before  adjudication. 

(2.)  If  the  Court  approves  the  composition  or  scheme  it 
may  make  an  order  annulling  the  bankruptcy  and  vesting 
the  property  of  the  bankrupt  in  him  or  in  such  other 
person  as  the  Court  may  appoint,  on  such  terms,  and 
subject  to  such  conditions,  if  any,  as  the  Court  may 
declare. 

(3.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it 
appears  to  the  Court  that  the  composition  or  scheme 
cannot  proceed  without  injustice  or  undue  delay,  or  that 
the  approval  of  the  Court  was  obtained  by  fraud,  the 
Court  may,  if  it  thinks  fit,  on  application  by  any  person 
interested,  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the 
validity  of  any  sale,  disposition,  or  payment  duly  made, 
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or  thing  duly  done,  under  or  in  pursuance  of  the  compo-       §  23. 
sition  or  scheme.     Where  a  debtor  is  adjudged  bankrupt 
under    this    sub-section,    all    debts,    provable    in    other 
respects,  which  have  been  contracted  before  the  date  of 
such  adjudication  shall  be  provable  in  the  bankruptcy. 

Special  resolution.     See  section  168  (1).  Sub-s.  (l). 

As  to  a  composition  or  scheme  accepted  before  adjudication, 
see  section  18  and  notes. 

The  present  section  seems  to  resemble  the  procedure  under 
section  28  of  the  Act  of  1 869.  It  is  to  be  observed  that  the  power  Power  to  vest 
given  to  the  Court  under  section  81  of  the  Act  of  1 869  of  vesting  property, 
upon  annulment  of  a  bankruptcy  the  property  in  sudb.  person 
as  the  Court  might  appoint  is  here  expressly  applied  to  compo- 
sitions after  adjudication,  this  section  enabling  the  Court  to 
make  an  order  annulling  the  adjudication,  and  also  vesting 
the  bankrupt's  property  in  him  or  such  other  person  as  the 
Court  may  appoint,  with  power  to  impose  terms  or  con- 
ditions ;  and  the  section  seenfs  to  contemplate  a  vesting  order 
being  made  in  every  such  case.  This  order  will  prevent  such 
a  mistake  as  arose  in  the  case  of  Ex  p.  Wainwright^  19  Ch.  D. 
140,  where  a  trustee,  who  had  purchased  the  debtor's  estate 
from  the  creditors  four  years  after  a  scheme  embodying  such 
sale  under  section  28  of  the  former  Act  had  been  accepted, 
was  held,  in  the  absence  of  any  formal  discharge,  entitled  to 
after-acquired  property  of  the  debtor  for  the  benefit  of  the 
creditors,  and  will  enable  the  Court  to  secure  the  carrying  out 
of  the  scheme  or  composition  by  retaining  control  of  the 
debtor's  property,  and  in  a  proper  case  by  the  application  of 
after-acquired  property  of  the  debtor  towards  this  end. 

Although  there  is  no  express  provision  to  this  effect,  upon 
payment  of  the  whole  composition  the  estate  of  the  debtor 
would  by  necessary  implication  revest  in  him.  Probably, 
however,  the  order  of  the  Court  will  in  each  case  make 
provision  as  to  this,  and  see  Bule  163. 

When  the  debtor's  property  has  revested  in  him,  the  Court 
will  cease  to  have  jurisdiction  to  make  an  order  at  the  instance 
of  a  mortgagee,  even  though  the  mortgage  existed  at  the  time 
of  adjudication.     {Ex  p.  Holmes,  re  Wood,  43  L.  T.  447.) 

Provision  is  made  in  sub-section  (3)  for  a  fresh  adjudication  Sab-s.  (3). 
on  default,  or  if  the  composition  or  scheme  cannot  proceed  Fresh 
without  injustice  or  undue  delay,  or  if  the  approval  of  the  adjudication. 
Court  is  obtained  by  fraud.     This  last  provision  adopts  a  prin- 
ciple acted  on  in  the  case  of  Ex  p,  Jarvis^  re  Spanton,  10  Ch. 
D.  179.    All  provable  debts  contracted  before  such  adjudi- 
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§  23.  cation  will  be  provable  thereunder,  and  whether  or  not  a 
'creditor  would,  after  default,  have,  in  the  absence  of  adjudica- 
tion, a  remedy  by  action,  proof  after  re-adjudication  would 
certainly  seem  (at  all  events,  unless  by  leave  of  the  Court)  to 
be  the  only  remedy  of  the  old  creditors,  the  provisions  of  sec- 
tion 9  (I)  applying  to  the  re-adjudication  which  will  revive 
the  receiving  order,  which  by  the  provisions  of  Rule  163  was 
rescinded  by  the  order  approving  the  composition  or  scheme. 
By  Rule  165,  too,  where  a  composition  or  scheme  is  an- 
nulled, the  property  of  the  debtor  shall,  unless  the  Court 
otherwise  directs,  forthwith  vest  in  the  official  receiver  to 
whom  the  estate  was  originally  assigned,  without  any  special 
order.  Secured  creditors,  including  mortgagees,  whose  rights 
are  expressly  saved  by  section  9  (2),  will  of  course  be  still 
entitled  to  realize  their  securities. 

Rights  of  Generally  it  was  held  under  the  Act  of   1869  that  the 

oreditoxs.  passing  of  a  composition  resolution  under  section  28,  even 
when  accompanied  by  an  order  annulling  the  adjudication  did 
not,  at  all  events  in  cases  where  provision  was  made  for  the 
vesting  of  the  bankrupt's  estate  for  the  security  of  the 
creditors,  alter  the  rights  of  secured  creditors,  or  determine 
the  jurisdiction  of  the  Court  of  Bankruptcy  to  protect  the 
estate  from  creditors  previously  bound  by  the  bankruptcy 
{Ex  p,  Lennard,  re  Chidleyy  1  Ch.  D.  177),  or  to  tax  the 
trustee's  charges.  {Ex  p,  Ranhyj  14  Ch.  D.  467.)  The  same 
will  probably  be  held  with  rege^  to  a  composition  under  the 
present  Act,  whether  under  this  or  the  18th  section;  and  it 
may  be  doubted  whether  under  the  present  Act  it  would  be 
held,  even  in  the  absence  of  an  express  vesting  order  framed 
to  secure  the  payment  of  the  composition,  that  composition 
accompanied  with  annulment  of  bankruptcy  would  remit  any 
creditor  to  his  rights  prior  to  the  adjudication,  as  was  held  to 
be  the  case  in  Crete  v.  Terry^  2  C.  P.  D.  403,  especially  as 
this  section  in  terms  contemplates  in  some  cases  a  re-adjudi- 
cation after  the  acceptance  of  the  composition,  which  section  28 
did  not. 

Not  only  does  the  jurisdiction  of  the  Court  continue  after 
the  confirmation  and  approval  of  a  composition  or  scheme,  but 
it  would  seem  that  the  bankrupt  himself  has,  at  all  events, 
prior  to  annulment,  a  locus  standi  to  apply  to  the  Court  to 
reduce  the  amount  of  the  proof  of  a  creditor  standing  upon 
the  file  {Ex  p,  Bacofiy  re  Bond,  17  Ch.  D.  447) ;  but  it  seems 
from  the  judgment  of  James,  L.  J.,  in  the  same  case,  that  it 
will  still  be  open  to  the  creditor,  on  the  hearing  of  the  appli- 
cation, to  rely  on  the  estoppel  (if  any)  raised  by  the  debtor 
not  having  challenged  the  proof  at  the  time  of  the  creditors 
passing  the  resolution  accepting  the  composition. 
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It  was  held  in  West  v.  Baker,  1  Ex.  D.  44,  that  in'  the  case        |  23. 
of  an  annulment  of  a  bankruptcy  pursuant  to  section  28  of  the  ■ 

Act  of  1869,  and  the  vesting  of  the  bankrupt's  estate  in  a 
person  named  by  the  order  of  the  Court,  such  person  took  the 
property  subject  to  the  right  to  set  off  debts  which  would  have 
been  provable  in  bankruptcy.  This  case  would  seem  to  be 
equally  an  authority  under  the  present  Act. 

Under  the  same  Act  it  was  held  in  Gilbey  v.  Jeffries,  1 1 Q.  B.  D.  Effect  of 
559,  that  a  scheme  under  section  28,  approved  by  the  Court,  acceptance  of 
which  included  an  annulment  of  the  bankruptcy,  operated  as  <»™^»tioix 
a  discharge  of  the  debtor  from  all  his  provable  debts.     Under  ^^      ®™®' 
the  present  Act  it  is  submitted  that  the  acceptance  of  a  com- 
position or  scheme  under  this  section  and  the  approval  of  the 
Court  will  operate  only  as  a  conditional  discharge :  that  is  to 
say,  the  debts  will  revive  if  the  Oourt  think  fit  subsequently 
to  re-adjudicate  the  debtor  a  bankrupt  on  any  of  the  groundis 
mentioned  in  sub-section  (3).     Until  such  re-adjudication  the 
acceptance  by  the  creditors  of  the  composition  or  scheme 
would  seem  pleadable  in  bar  to  any  action  to  recover  a  provable 
debt.     {Slater  v.  Jones,  L.  R  8  Ex.  186.) 

Under  the  Act  of  1869  a  scheme  was  confirmed  by  the  Court 
under  which,  while  the  main  body  of  the  creditors  of  the 
bankrupt  took  a  composition  of  9«.  6J.  in  the  pound,  three 
creditors  by  coDsent  were  excluded  from  the  composition,  on 
the  terms  that  at  the  end  of  three  years  they  should  be 
remitted  to  their  original  remedies  on  their  original  debts,  and 
were  allowed  to  prove  in  a  subsequent  bankruptcy  for  the 
whole  of  their  debts.  {Ex  p.  RusseU,  re  Winn,  2  Ch.  D.  424.) 
Under  the  same  Act  an  order  confirming  a  composition  or 
scheme  under  section  28  could  be  set  aside  and  the  bankruptcy 
revived  on  proof  that  it  was  obtained  by  fraud  or  concealment 
{Ex  p.  Jarvis,  re  Spanton,  10  Ch.  D.  179),  but  not  on  account 
of  default  by  the  debtor  in  payment  of  the  composition  or  of 
legal  or  other  difficulties  in  carrying  out  the  scheme,  although 
an  adjudication  on  such  grounds  could  have  been  obtained 
imder  section  126  of  the  Act  of  1869,  under  which  section  no 
adjudication  preceded  the  composition  resolution.  Under 
the  Act  of  1869  it  was  held  that  by  virtue  of  the  powers 
given  to  the  Court  under  sections  125,  126  of  that  Act  to 
adjudicate  the  debtor  bankrupt  in  cases  where  the  liqui- 
dation or  composition  could  not  proceed  without  injustice 
to  the  creditors,  the  Court  might,  after  the  registration  of 
such  a  resolution,  adjudicate  the  debtor  a  bankrupt  mero 
motu,  without  any  petition  being  presented  or  application 
being  made  by  any  creditor.  {Ex  p.  Marland,  re  Ashto7i, 
L.  E.  20  Eq.  777  ;  and  compare  Ex  p.  Stehbing,  L.  E.  19  Eq. 
441.)    The  present  Act,  both  in  tliis  section  and  in  section  18, 
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§23. 


Approval. 


says  that  the  adjudication  may  be  made  on  the  application  of 
any  creditor.  This  would  seem  to  exclude  an  adjudication  "by 
the  Court  without  application  by  a  creditor.  Possibly  the 
official  receiver  could  make  the  application,  but  none  of  the 
powers  given  him  by  the  Act  seem  expressly  to  cover  such  a  case. 

As  to  the  duty  of  the  Court  in  giving  its  approval  to  a 
scheme  or  composition  under  section  28  of  the  Act  of  1869, 
see  Ex  p.  Merchant  Banking  Co.^  re  Durham,  16  Ch.  D.  623. 
In  that  case  the  fact  that  no  security  was  given  for  some  of 
the  instalments,  and  the  management  of  the  assets  was 
entrusted  to  a  debtor  who,  for  several  years  previously,  had 
been  very  extravagant,  was  held  sufficient  reason  for  refusing 
to  approve.  See  also  under  this  Act,  section  18,  sub-section 
(6),  and  section  28  (2)  and  (3). 

Under  section  47  of  the  Act  of  1869,  if  the  annulment  of 
the  bankruptcy  was  not  part  of  the  scheme,  the  Court  had  to 
make  an  order  that  the  bankruptcy  had  closed.  The  effect  of 
this  was,  by  section  54  of  the  same  Act,  to  give  the  debtor 
certain  rights  as  to  acquiring  property  after  the  close  of  the 
bankruptcy  and  before  his  discharge.  No  such  provisions  are 
contained  in  the  present  Act. 

Applications  to  approve  a  scheme  must  be  made  in  Court, 
Bule  5  (h).  Provision  as  to  costs  of  petitioning  creditor, 
Bule  154.  Generally  as  to  schemes  or  compositions,  see  Bules 
159 — 167.  Form  of  voting  letter  at  second  meeting,  Bule 
183,  F.  56. 


Control  over  Person  and  Property  of  Debtor. 

^btor  M  to         24.— (1.)  Every  debtor  against  whom  a  receiving  order  is 
diflcovery  and  made  shall,  unless  prevented  by  sickness  or  other  sufficient 

realization  of  _  , 

property.  cause,  attend  the  first  meeting  of  his  creditors,  and  shall 
submit  to  such  examination  and  give  such  information  as 
the  meeting  may  require. 

(2.)  He  shall  give  such  inventory  of  his  property,  such 
list  of  his  creditors  and  debtors,  and  of  the  debts  due  to 
and  from  them  respectively,  submit  to  such  examination 
in  respect  of  his  property  or  his  creditors,  attend  such 
other  meetings  of  his  creditors,  wait  at  such  times  on  the 
official  receiver,  special  manager,  or  trustee,  execute  such 
powers  of  attorney,  conveyances,  deeds,  and  instruments, 
and  generally  do  all  such  acts  and  things  in  relation  to  his 
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property  and  the  distribution  of  the  prooeeds  amongst  his  {  24. 
creditors,  as  may  be  reasonably  required  by  the  official 
receiver,  special  manager,  or  trustee,  or  may  be  prescribed 
by  general  rules,  or  be  directed  by  the  Court  by  any 
special  order  or  orders  made  in  reference  to  any  particular 
case,  or  made  on  the  occasion  of  any  special  application  by 
the  official  receiver,  special  manager,  trustee,  or  any 
creditor  or  person  interested. 

(3.)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost 
of  his  power,  in  the  realisation  of  his  property  and  the 
distribution  of  the  prooeeds  among  his  creditors. 

(4.)  If  a  debtor  wilfully  fails  to  perform  the  duties  im- 
posed on  him  by  this  section,  or  to  deliver  up  possession  of 
any  part  of  his  property,  which  is  divisible  amongst  his 
creditors  under  this  Act,  and  which  is  for  the  time  being 
in  his  possession  or  under  his  control,  to  the  official 
receiver  or  to  the  trustee,  or  to  any  person  authorised  by 
the  Court  to  take  possession  of  it,  he  shall,  in  addition  to 
any  other  punishment  to  which  he  may  be  subject,  be 
guilty  of  a  contempt  of  court,  and  may  be  punished 
accordingly. 

'*  Shall  attend,  ^c." 

Under  similar  words  in  section  126  of  the  Act  of  1869,  it  Snb-s.  (1). 
was  held  that  the  debtor  must  be  actually  present  in  the  room 
during  the  meeting.     {Ex  p.  Best,  18  Ch.  1).  488 ;  Ex  p.  Hoi- 
lender,  re  Cox,  W.  N.  1883,  p.  186.) 

Sub-sections  (2),  (3)  and  (4)  of  the  present  section  eorre-  Sub-ss.  (2),  (3) 
spend  with  section  19,  the  part  of  the  Act  of  1869  which  and  (4). 
related  to  the  conduct  of  the  bankrupt. 

A  bankrupt  may  be  ordered  to  file  a  cash  account,  if  in  the  Cash  aooount 
discretion  of  the  Court  there  appear  to  be  special  circum- 
stances justifying  such  an  order.     {Exp.  Moir,  21  Ch.  D.  61.) 

The  discharge  only  releases  a  bankrupt  from  debts  provable  Duties  after 
in  the  bankruptcy,  and  not  from  the  obligation  to  perform  the  diacharge. 
duties  prescribed  by  the  statute  during  the  bankruptcy,  and 
therefore,  even  after  his  discharge,  he  may  be  committed  for 
contempt  of  Court  if  he  wilfully  fail  to  perform  the  duties 
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impoeed  upcm  him  by  this  section,  or  if  lie  fail  to  deliver  up 
possession  to  the  trustee  of  anj  part  of  his  property  which  is 
divisible  amongst  his  creditors.  {Exp.  Waters,  L.  B.  18  Eq. 
701.) 

An  appeal  will  lie  from  a  refusal  of  a  judge  to  commit, 
though  the  Court  of  Appeal  will  be  slow  to  overrule  the  dis- 
cretion of  the  judge  below  {Jarmam  v.  Chatter ton^  20  Ch. 
D.  493) ;  and  the  rule  at  all  events  at  common  law  was  that 
even  though  a  majority  of  the  Court  to  whom  the  application 
was  made  thought  there  should  be  a  committal,  if  one  judge 
thought  otherwise,  no  order  could  be  made.  {Swtn/ei\  v. 
Swiften,  20  L.  J.  C.  P.  97.) 

Where  it  is  sought  to  commit  a  person  for  contempt  in  dis- 
regarding an  injunction,  the  person  applying  to  commit  must 
show,  beyond  reasonable  doubt,  that  proper  notice  of  the 
injunction  was  given.  Sufficient  notice  may  be  g^ven  by 
telegram.     {Ex  p,  Latigley,  re  Bishop,  13  Ch.  D.  110.) 

It  was  held  that  the  Court  could  not  abridge  the  time,  three 
clear  days,  limited  by  G-.  R.  179  of  the  Eules  of  1870,  which 
was  the  same  as  Riile  122  of  the  present  rules,  for  notice  of 
an  application  to  commit  {Re  Bryant,  3  Ch.  D.  810) ;  and  if 
the  third  day  is  a  Sunday  it  is  not  to  be  counted.  {Ex  p. 
Ferridge,  L.B.  20  Eq.  289,  and  compare  section  141  of  this  Act.) 

Applications  to  commit  must  be  made  in  Court,  Bule  5  {f), 
supported  by  affidavit,  Bule  77.  Notice  and  hearing  of 
application,  Bule  78. 

25. — (1.)  The  Court  may,  by  warrant  addressed  to  any 
constable  or  prescribed  officer  of  the  Court,  cause  a  debtor 
to  be  arrested,  and  any  books,  papers,  money,  and  goods  in 
his  possession  to  be  seized,  and  him  and  them  to  be  safely 
kept  as  prescribed  until  such  time  as  the  Court  may  order 
under  the  following  circumstances : 

(a.)  If  after  a  bankruptcy  notice  has  been  issued  under 
this  Act,  or  after  presentation  of  a  bankruptcy  petition 
by  or  against  him,  it  appears  to  the  Court  that  there 
is  probable  reason  for  believing  that  he  is  about  to 
abscond  with  a  view  of  avoiding  payment  of  the  debt 
in  respect  of  which  the  bankruptcy  notice  was  issued, 
or  of  avoiding  service  of  a  bankruptcy  petition,  or 
of  avoiding  appearance  to  any  such  petition,  or  of 
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avoiding  examination  in  respect  of  his  affairs,  or  of       §  26. 
otherwise  avoiding,  delaying,  or  embarrassing  pro- 
oeedings  in  bankruptoy  against  him. 
(6.)  If,  after  presentation  of  a  bankruptcy  petition  by 
or  against  him,  it  appears  to  the  Court  that  there  is 
probable  cause  for  believing  that  he  is  about  to  remove 
his  goods  with  a  view  of  preventing  or  delaying  pos- 
session being  token  of  them  by  the  of&cial  receiver  or 
trustee,  or  that  there  is  probable  ground  for  believiug 
that  he  has  concealed  or  is  about  to  conceal  or  destroy 
any  of  his  goods,  or  any  books,  documents,  or  writings, 
which  might  be  of  use  to  his  creditors  in  the  course  of 
his  bankruptcy. 
(c.)  If,  after  service  of  a  bankruptcy  petition  on  him,  or 
after  a  receiving  order  is  made  against  him,  he  re- 
moves any  goods  in  his  possession  above  the  value  of 
five  pounds,  without  the  leave  of  the  official  receiver 
or  trustee. 
(d.)  If,  without  good  cause  shown,  he  fails  to  attend 

any  examination  ordered  by  the  Court. 
Provided  that  no  arrest  upon  a  bankruptcy  notice  shall 
be  valid  and  protected  unless  the  debtor  before  or  at  the 
time  of  his  arrest  shall  be  served  with  such  bankruptcy        * 
notice. 

(2.)  No  payment  or  composition  made  or  security  given 
after  arrest  made  under  this  section  shall  be  exempt  from 
the  provisions  of  this  Act  relating  to  fraudulent  preferences. 

Section  119  deals  with  the  enforcement  and  execution  of 
warrants  in  bankruptcy.  See  as  to  warrants  imder  this 
section,  Eule  76.     To  whom  addressed,  Bule  75. 

Sub-section  (1)  (a)  corresponds  with  section  86  (1)  of  the 
Act  of  1869,  and  section  1  of  the  repealed  Absconding  Debtors 
Act,  1869.  Sub-section  (1)  {h),  (c)  and  {d)  correspond  with 
section  86  (2)  and  (3)  of  the  Act  of  1869. 

It  was  held  under  the  former  Acts  that  when  one  of  the 
affidavits  on  which  a  warrant  is  issued  is  inf  onnal,  the  warrant 
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Ib  bad,  although  the  warrant  could  bo  sustained  on  the 
(evidence  contained  in  the  other  affidavits,  and  the  debtor, 
if  arrestod,  must  be  discharged,  but  without  prejudice  to  the 
issuing  of  a  new  warrant.     {Ex  p.  Heyman,  26  L.  T.  339.) 

It  is  to  bo  observed  that  it  is  not  stated  in  sub-section  (1)  (c) 
that  the  removal  by  the  debtor  need  be  with  any  fraudulent 
view  or  intent,  and  also  that  the  time  when  it  comes  into 
operation  is  after  service  of  the  petition  on  the  debtor, 
M'lierons  in  the  two  previous  clauses  it  is  after  the  presenta- 
tion of  the  petition,  and  in  the  case  of  clause  (a)  also  after  the 
issuing  of  a  bankruptcy  notice. 

Komoval  of  goods  without  the  leave  of  the  trustee  and  non- 
attendance  at  an  examination  ordered  by  the  Court  would  be 
contempt  of  Court,  and  punishable  as  such  under  section  24  (4). 

Tho  fraudulent  removal  of  property  of  the  value  of  10/.,  or 
upwards,  is  a  misdemeanor  under  section  11  of  the  Debtors 
Act,  1 8G9.  See  generally  as  to  what  are  misdemeanors  under 
the  present  Bankruptcy  Law,  sections  11 — 22  of  the  same  Act, 
and  sections  31  and  163  of  this  Act. 

In  the  case  of  Ex  p,  Gutierez,  11  Ch.  D.  298,  it  was  held 
that  the  mere  fact  that  a  foreigner  not  domiciled  in  England, 
and  here  only  for  a  temporary  purpose,  was  preparing  to 
return  home  after  service  on  him  of  a  debtor's  summons  under 
the  Act  of  18^9  would  not  justify  his  arrest  under  section  1 
of  the  Absconding  Debtors  Act. 

An  action  will  lie  for  malicious  arrest,  but  in  order  to 
support  this  action  the  plaintiff  will  have  to  prove,  not  only 
the  rescission  of  the  order  for  the  arrest,  and  that  the  order 
was  obtained  maliciously  and  without  reasonable  and  probable 
cause,  but  also  that  the  party  obtaining  the  order  for  the 
arrest  has  imposed  upon  the  Court  by  some  suggestio  falsi  or 
suppresaio  vert,  {Daniels  v.  Fielding^  16  M.  &  W.  200,  207.) 
See  generally,  ante,  p.  40,  and  AddSson  on  Torts,  5th  cfd.,  by 
the  Hon.  Mr.  Justice  Cave,  p.  141. 
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26.  Where  a  receiving  order  is  made  against  a  debtor, 
the  Court,  on  the  application  of  the  official  receiver  or 
trustee,  may  from  time  to  time  order  that  for  such  time, 
not  exceeding  three  months,  as  the  Court  thinks  fit,  post 
letters  addressed  to  the  debtor  at  any  place,  or  places, 
mentioned  in  the  order  for  re-direction  shall  be  re-directed, 
sent  or  delivered  by  the  Fostmoster-G-eneral,  or  the  officers 
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acting  under  him,  to  the  official  receiver,  or  the  trustee,  or       §  26. 
otherwise  as  the  Court  directs,  and  the  same  shall  be  done 
accordingly. 

Under  section  85  of  the  Act  of  1869  it  was  held  that  no  one 
but  the  trustee  had  any  loots  standi  to  make  this  application. 
{Ex  p.  Lister,  re  Halberstam,  17  Ch.  D.  518.)  It  would  seem 
that  under  this  Act  no  one  but  the  trustee  or  official  receiver 
can  make  the  application. 

27. — (1.)  The  Court  may,  on  the  application  of  the  Diacovoiyof 
official  receiver  or  trustee,  at  any  time  after  a  receiving  property, 
order  has  been  made  against  a  debtor,  summon  before  it 
the  debtor  or  his  wife,  or  any  person  known  or  suspected 
to  have  in  his  possession  any  of  the  estate  or  effects  belong- 
ing to  the  debtor,  or  supposed  to  be  indebted  to  the  debtor, 
or  any  person  whom  the  Court  may  deem  capable  of  giving 
information  respecting  the  debtor,  his  dealings  or  property, 
and  the  Court  may  require  any  such  person  to  produce  any 
documents  in  his  custody  or  power  relating  to  the  debtor, 
his  dealings  or  property. 

(2.)  If  any  person  so  summoned,  after  having  been 
tendered  a  reasonable  sum.  refuses  to  come  before  the 
Court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  having  no  lawful  impediment  made  known 
to  the  Court  at  the  time  of  its  sitting  and  allowed  by  it, 
the  Court  may,  by  warrant,  cause  him  to  be  apprehended 
and  brought  up  for  examination. 

(3.)  The  Court  may  examine  on  oath,  either  by  word  of 
mouth  or  by  written  interrogatories,  any  person  so  brought 
before  it  concerning  the  debtor,  his  dealings  or  property. 

(4.)  If  any  person  on  examination  before  the  Court 
admits  that  he  is  indebted  to  the  debtor,  the  Court  may, 
on  the  application  of  the  official  receiver  or  trustee,  order 
him  to  pay  to  the  receiver  or  trustee,  at  such  time  and  in 
such  manner  as  to  the  Court  seems  expedient,  the  amount 
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§  27.  admitted^  or  any  part  thereof,  either  in  fall  discharge  of 
the  whole  amount  in  question  or  not,  as  the  Court  thinks 
fit,  with  or  without  oosts  of  the  examination. 

(5.)  If  any  person  on  examination  before  the  Court 
admits  that  he  has  in  his  possession  any  property  belong- 
ing to  the  debtor,  the  Court  may,  on  the  application  of 
the  official  receiver  or  trustee,  order  him  to  deliver  to  the 
official  receiver  or  trustee  such  property,  or  any  part 
thereof,  at  such  time,  and  in  such  manner,  and  on  such 
terms  as  to  the  Court  may  seem  just. 

(6.)  The  Court  may,  if  it  think  fit,  order  that  any 
person  who  if  in  England  would  be  liable  to  be  brought 
before  it  under  this  section  shall  be  examined  in  Scotland 
or  Ireland,  or  in  any  other  place  out  of  England. 

Sab-88.  (1)  Sub-sections  (1 )  and  (2)  are,  with  verbal  alterations,  the  same 

»nd  (2).  as  section  96  of  the  Act  of  1869  ;  and  sub-sections  (3),  (4),  (6), 

Examinatioii  are  respectively  the  equivalents  of  sections  97,  98,  and  75,  of 

of  witness.  the  same  Act ;  sub-section  (5)  is  new. 

Under  section  96  of  the  Act  of  1869,  it  was  held  that  it  was 
not  only  the  trustee  who  might  apply  to  the  Court.  {Ex  p. 
Sm/t,  re  Russell,  26  L.  T.  226.)  Thus,  the  trustee  himself 
might  be  summoned  for  examination  at  the  instance  of  a 
creditor  {Ex  p,  Crossley,  re  Taylor,  L.  R.  13  Eq.  409),  and  a 
creditor  at  the  instance  of  the  bankrupt.  {Exp.Austitiy  4  Ch.  D. 
13.)  But  an  assignee  of  the  possible  surplus  of  the  property 
of  an  undischarged  bankrupt  cannot  interfere  with  the  ad- 
ministration, as  by  examining  an  alleged  creditor  of  the 
bankrupt.  {Ex  p,  Sheffield,  re  Austin,  10  Ch.  D.  434.)  See 
also  Bide  108.  Where  it  is  not  at  the  instance  of  the  trustee 
that  the  summons  is  ^ranted,  the  applicant  will  bear  the  costs 
thereby  incurred  imless  the  Court  should  otherwise  direct. 
{Ex  p.  Swift,  re  Russell,  uhi  sup.)  Such  applicant  is  bound  to 
show  a  primd  facie  probability  that  some  benefit  will  result  to 
the  estate  or  to  the  creditors  from  the  proposed  examination. 
{Ex  p.  Nicholson,  re  Willson,  14  Ch.  D.  243.)  It  was  decided 
in  Re  Gold  Co.,  12  Ch.  D.  77,  that  under  section  115  of  the 
Companies  Act,  1862,  the  person  summoned  to  be  examined 
has  no  locus  standi  to  appeal  against  the  order  directing  him 
to  attend  for  examination,  and  in  that  case  Jessel,  M.  B.,  said 
that  he  had  never  heard  of  a  witness  moving  to  discharge  an 
order  in  bankruptcy  for  his  examination.  It  would  seem  that 
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a  trustee  M'ho  is  unwilling  to  conduct  the  examination  himself       8  27. 

has  no  locus  standi  to  oppose  an  order  at  the  instance  of  the  

creditor,  or  to  file  affidavits  in  opposition  thereto.     {Ex  p. 
Nicholson,  re  Willson,  ubi  sup.) 

Section  136  provides  that  in  case  of  the  death  of  the  debtor 
or  his  wife,  or  of  a  witness  whose  evidence  has  been  received 
by  any  Court  in  any  proceeding  under  this  Act,  the  deposition 
of  the  person  so  deceased,  purporting  to  be  sealed  with  the 
seal  of  the  Court,  or  a  copy  thereof,  purporting  to  be  so  sealed, 
shall  be  admitted  as  evidence  of  the  matters  therein  deposed 
to ;  but  it  would  seem  that,  as  against  the  bankrupt  making 
it,  such  a  deposition  is  evidence  during  his  life,  even  although 
criminal  proceedings  be  founded  upon  it.  See  Bep,  v.  Scott, 
25  L.  J.  M.  C.  129,  where  Lord  Campbell,  in  his  judgment, 
says,  '*  The  result  seems  to  be  that  a  question  cannot  be  put  to 
a  bankrupt  which  does  not  touch  his  trade  dealings,  or  estate, 
or  the  direct  object  of  which  is  to  show  that  he  has  committed 
a  criminal  act,  yet  he  cannot  refuse  to  answer  a  question 
which  does  touch  his  trade  dealings  or  estate,  although  the 
answer  may  tend  to  show  that  he  has  concealed  his  effects,  or 
been  guilty  of  any  other  offence  connected  with  his  bank- 
ruptcy." This  case  was  followed  in  Eeff,  v.  Robinson,  L.  K.  1 
C.  C.  E.  80 ;  and  Reg.  v.  Widdop,  L.  E.  2  C.  C.  E.  3. 

A  witness,  other  than  the  bankrupt,  may  refuse  to  answer  What  a  wit- 
on  the  ground  that  his  answer  would  tend  to  criminate  him,  ^®**  ™^* 
but  the  Court  must  be  satisfied  that  there  is  reasonable  "^^^* 
ground  to  apprehend  danger  to  him  from  his  being  compelled 
to  answer,  and  when  that  is  once  made  plain,  great  latitude 
will  be  allowed  him  in  judging  as  to  the  effect  of  any  par- 
ticular question.     {Ex  p.  Schojield,  re  Firth,  6  Ch.  D.  230 ; 
Ex  p.  Reynolds,  20  Ch.  D.  294.)     The  bankrupt  himself,  how- 
ever, being  under  a  personal  obligation  to  make  a  full  dis- 
closure of  his  property,  will  not  be  entitled  to  any  such 
protection  in  relation  to  a  question  touching  his  estate.   {Ex  p, 
Schojield,  re  Firth,  ubi  sup,)    A  witness  cannot  be  ordered  to 
furnish  an  account  in  writing  (not  on  oath)  of  money  transac- 
tions between  himself  and  the  bankrupt,  or  property  of  the 
bankrupt  received  by  him.     {Ex  p.  Reynolds,  21  Ch.  D.  601.) 

Generally,  every  witness  summoned  imder  this  section  must, 
subject  to  the  exception  mentioned  above,  answer  all  questions 
relating  to  the  debtor,  his  dealings,  or  property.  (Under  the 
Act  of  1869  the  word  was  trade  dealings.)  And  under  the 
corresponding  sections  of  earlier  Acts  it  was  held  that  the 
question  need  not  relate  directly  to  the  bankrupt's  property. 
{Exp.  Voael,  4  B.  &  A.  219.)  Thus  under  the  Act  of  1861 
it  was  held  that  the  question  where  the  bankrupt's  father 
was  residing  was  a  question  which  a  witness  who  admitted 
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that  lie  had  the  required  information  was  bound  to  answer. 
{Ex  p.  Campbelly  re  Cathcari,  L.  E.  5  Ch.  703.)  Matters  com- 
municated to  a  solicitor  for  the  purpose  of  obtaining  the 
solicitor's  professional  advice  and  assistance  are  privileged 
from  disclosure  by  the  solicitor  when  examined  under  this 
section,  but  a  solicitor  knowing  his  client's  residence,  it  not 
being  communicated  to  him  «u6  sigillo  con/essionts,  was  held 
bound  to  disclose  it.     {Exp.  Camphellj  re  Cathcart,  uhi  sup,) 

As  to  professional  privilege  see  further,  Minet  v.  Morgan, 
L.  E.  8  Ch.  361 ;  R,  v.  Ubsdell,  28  L.  T.  583 ;  and  see  The 
Law  relating  to  Solicitors,  by  Cordery,  pp.  120 — 129. 

If  the  trustee  is  dissatisfied  with  the  information  g^ven  him 
by  the  debtor,  he  is  entitled  to  summon  him  for  examination, 
and  need  not  show  that  the  debtor  has  made  default  in  giving 
information  which  he  was  entitled  to  require.  {Ex  p.  Close j 
re  Bennett  ^  Glave,  5  Ch.  D.  145.) 

The  powers  of  the  Court  as  to  ordering  the  production  of 
documents  were  under  former  Acts  very  wide  {Exp.  Caldecott, 
Mont.  55 ;  In  re  Marks^  Trusts,  L.  R.  1  Ch.  429),  and  the  pre- 
sent Act  seems  in  no  way  to  have  curtailed  them. 

As  to  the  meaning  of  the  words  "  custody,  or  power,"  see 
In  re  Leighton,  L.  R.  1  Ch.  331. 

The  question  whether  a  document  so  relates  to  the  bankrupt, 
his  deahngs  or  property,  that  it  ought  to  be  produced,  is  a 
question  to  be  decided  by  the  registrar  {Ex  p.  Tation,  re 
Thorp f  17  Ch.  D.  512),  and  the  Court  will  not  order  the  pro- 
duction of  a  document  unless  a  Btrong  primd  facte  case  is  made, 
that  it  is,  or  relates  to  the  property  of  the  bankrupt.  {Ex  p. 
Smithy  re  Bevan  if  Co.^  45  L.  T.  447.)  It  was  held  that  a 
solicitor  couW  not  refuse  to  produce  documents  of  a  bankrupt 
for  examination  by  the  trustee  on  the  ground  of  a  lien  for  pro- 
fessional services  rendered  before  the  bankruptcy.  {Re  Tole- 
man.  Ex  p.  Bramble,  13  Ch.-  D.  885.)  By  EiUe  259  it  is  pro- 
vided that  no  person  shall,  as  against  the  official  receiver  or 
trustee,  be  entitled  to  withhold  possession  of  the  books  of 
account  belonging  to  the  debtor,  or  to  set  up  any  lien  thereon. 

According  to  the  practice  of  the  Court  of  Bankruptcy  no  one 
except  the  trustee  is  allowed  to  take  a  note  of  the  examination. 
A  witness,  as  such,  has  no  right  to  a  copy  of  his  own  depo- 
sition unless  the  trustee  has  given  notice  of  his  intention  to 
use  it  against  him ;  but  where  the  witness  is  a  creditor  the 
registrar  has  a  discretion  as  to  allowing  him  a  copy,  and  it 
will  be  a  reason  for  doing  so  that  the  creditor  wishes  to  see 
what  he  has  sworn.     {Exp.  Pratt,  re  Hayman,  21  Ch.  D.  439.) 

In  practice  a  witness  is  allowed,  on  the  examination,  to  be 
represented  by  counsel  and  solicitor,  but  it  does  not  seem  very 
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clear  how  far  tHs  is  a  matter  of  right.    It  would  certainly       ft  27. 

seem  to  be  a  matter  of  right  where  the  examination  is  really  a — 

first  step  in  a  litigation  hostile  to  the  witness,  e.a,,axL  examina- 
tion touching  the  circumstances  under  which  a  bill  of  sale  was 
given  to  the  witness  {Ex  p.  JVaddell,  re  Luischer,  6  Oh.  D. 
328  ;  Ex  p,  Kemp,  re  RusseU,  42  L.  J.  Bank.  26),  but  a  witness 
summoned  for  examination  is  only  entitled  to  his  ordinary 
expenses,  and  not  to  the  costs  of  employing  a  solicitor  or 
counsel.     {Exp.  Waddell,  re  Lutscher^  ubi  sup,) 

The  powers  given  by  this  section  may  be  exercised  in  aU 
cases  and  in  all  Courts  by  the  registrar :  section  99  (2)  {h). 

The  Court  may  order  any  person  to  attend  and  produce  any 
writings  or  other  dociunents  which  it  may  think  fit,  Hule  61. 
Wilful  disobedience  to  such  order,  or  to  a  subpoena,  is  a  con- 
tempt of  Court,  Hule  62.  As  to  witnesses  and  depositions 
generally  see  Eules  53 — 63.  Any  party  to  any  proceeding 
may  with  leave  interrogate  or  obtain  discovery  from  any  other 
party  thereto,  according  to  the  rules  of  the  Supreme  Court  in 
force,  Eule  64.  (See  K.  S.  C.  1883,  Ord.  XXXI.)  Every 
application  under  this  section  is  to  be  in  writing,  and  to  state 
shortly  the  grounds  therefor,  and  unless  made  by  the  trustee, 
official  receiver,  or  Board  of  Trade,  is  to  be  verified  by 
affidavit,  Eule  70. 


Discharge  of  Bankrupt, 

28.  (1.)  A  bankrupt  may,  at  any  time  after  being  Discharge  of 
adjudged  bankrupt,  apply  to  the  Court  for  an  order  of  ^ ' 

discharge,  and  the  Court  shall  appoint  a  day  for  hearing 
the  application,  but  the  appHoation  shall  not  be  heard 
until  the  public  examination  of  the  bankrupt  is  concluded. 
The  application  shall  be  heard  in  open  Court. 

(2.)  On  the  hearing  of  the  application  the  Court  shall 
take  into  consideration  a  report  of  the  official  receiver  as 
to  the  bankrupt's  conduct^  and  affairs,  and  may  either 
grant  or  refuse  an  absolute  order  of  discharge,  or  suspend 
the  operation  of  the  order  for  a  specified  time,  or  grant  an 
order  of  discharge  subject  to  any  conditions  with  respect 
to  any  earnings  or  income  which  may  afterwards  become 

W.B.  0 
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§  28.  due  to  the  bankrupt,  or  with  respect  to  his  after-acquired 
property :  Provided  that  the  Court  shall  refuse  the  dis- 
charge in  all  cases  where  the  bankrupt  has  committed  any 
misdemeanor  under  this  Act,  or  Fart  II.  of  the  Debtors 
Act,  1869,  or  any  amendment  thereof,  and  shall,  on  proof 
of  any  of  the  facts  hereinafter  mentioned,  either  refuse 
the  order,  or  suspend  the  operation  of  the  order  for  a 
specified  time,  or  grant  an  order  of  discharge,  subject  to 
such  conditions  as  aforesaid. 

(3.)  The  facts  hereinbefore  referred  to  are — 

(a.)  That  the  bankrupt  has  omitted  to  keep  such  books 
of  account  as  are  usual  and  proper  in  the  business 
carried  on  by  him  and  as  sufficiently  disclose  his 
business  transactions  and  financial  position  within  the 
three  years  immediately  preceding  his  bankruptcy : 

{b,)  That  the  bankrupt  has  continued  to  trade  after 
knowing  himself  to  be  insolvent : 

{c.)  That  the  bankrupt  has  contracted  any  debt  provable 
in  the  bankruptcy,  without  having  at  the  time  of  con- 
tracting it  any  reasonable  or  probable  ground  of 
expectation  (proof  whereof  shall  lie  on  him)  of  being 
able  to  pay  it : 

(rf.)  That  the  bankrupt  has  brought  on  his  bankruptcy 
by  rash  and  hazardous  speculations  or  unjustifiable 
extravagance  in  living : 

(e.)  That  the  bankrupt  has  put  any  of  his  creditors  to 
imnecessary  expense  by  a  frivolous  or  vexatious  defence 
to  any  action  properly  brought  against  him : 

(/. )  That  the  bankrupt  has  within  three  months  pre- 
ceding the  date  of  the  receiving  order,  when  unable 
to  pay  his  debts  as  they  become  due,  given  an  undue 
preference  to  any  of  his  creditors : 
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(g.)  That  the  bankrupt  has  on  any  preyious  oooasion       §  28. 
been  adjudged  bankrupt,  or  made  a  statutory  com- 
position  or  arrangement  with  his  creditors : 

(A.)  That  the  bankrupt  has  been  guilty  of  any  fraud  or 
fraudulent  breach  of  trust. 

(4.)  For  the  purposes  of  this  section  the  report  of  the 
official  receiver  shall  be  prim&  facie  evidence  of  the  state- 
ments therein  contained. 

(5.)  Notice  of  the  appointment  by  the  Court  of  the 
day  for  hearing  the  application  for  discharge  shall  be  pub- 
lished in  the  prescribed  manner  and  sent  fourteen  days  at 
least  before  the  day  so  appointed  to  each  creditor  who  has 
proved,  and  the  Court  may  hear  the  official  receiver  and 
the  trustee,  and  may  also  hear  any  creditor.  At  the 
hearing  the  Court  may  put  such  questions  to  the  debtor 
and  receive  such  evidence  as  it  may  think  fit. 

(6.)  The  Court  may,  as  one  of  the  conditions  referred 
to  in  this  section,  require  the  bankrupt  to  consent  to 
judgment  being  entered  against  him  by  the  official  re- 
ceiver or  trustee  for  any  balance  of  the  debts  provable 
under  the  bankruptcy  which  is  not  satisfied  at  the  date  of 
his  discharge;  but  in  such  case  execution  shall  not  be 
issued  on  the  judgment  without  leave  of  the  Court,  which 
leave  may  be  given  on  proof  that  the  bankrupt  has  since 
his  discharge  acquired  property  or  income  available  for 
payment  of  his  debts. 

(7.)  A  discharged  bankrupt  shall,  notwithstanding  his 
discharge,  give  such  assistance  as  the  trustee  may  require 
in  the  realization  and  distribution  of  such  of  his  property 
as  is  vested  in  the  trustee,  and  if  he  fails  to  do  so  he  shall 
be  guilty  of  a  contempt  of  Court;  and  the  Court  may 
also,  if  it  thinks  fit,  revoke  his  discharge,  but  without 
prejudice  to  the  validity  of  any  sale,  disposition,  or  pay- 
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§  28.       ment  duly  made  or  thing  duly  done  subsequent  to  the 
discharge,  but  before  its  reyocation. 

This  section  materially  alters  the  law  as  it  stood  under  sec- 
tion 48  of  the  Act  of  1869,  and  is  in  many  respects  a  return 
to  the  law  as  to  granting  a  certificate  or  an  order  of  discharge, 
under  the  Acts  of  1849  and  1861. 

But  it  more  nearly  resembles  the  law  under  the  former  Act, 
because,  while  under  the  latter  Act  the  order  of  discharge 
cotdd  only  be  refused  or  suspended  on  the  grounds  specified 
in  section  159  of  that  Act  {Re  Mew  and  Thome,  31  L.  J. 
Bank.  87),  under  section  198  of  the  Act  of  1849  the  Court 
had  a  discretion  similar  to  that  which  it  seems  to  have  under 
the  present  Act,  viz.,  a  discretion  to  refuse  or  suspend  a  certi- 
ficate, although  none  of  the  offences  had  been  committed  or 
acts  been  done  mentioned  in  sections  201,  256  of  that  Act,  on 
the  commission  or  doing  of  which  the  Court  had  no  discretion 
but  either  to  suspend  or  refuse  the  certificate.  The  discretion 
given  to  the  Court  under  the  Act  of  1849  was  not  an  un- 
fimited  but  a  judicial  discretion,  having  reference  to  the 
particular  circumstances  of  the  case.  {Ex  p,  Curtis^  1  De  G. 
M.  &  G.  128.)  It  is  submitted  that  the  principle  of  this 
case  will  apply  under  the  present  Act. 

It  seems  that  an  absolute  order  of  discharge  to  take  effect 
immediately  cannot  now  be  granted  imless  the  bankrupt  not 
only  has  not  been  guilty  of  any  misdemeanour  under  this  Act 
or  the  Debtors  Act,  1869,  but  has  also  not  done  or  omitted 
to  do  any  of  the  things  specified  in  sub-section  (3).  Proof  of 
these  matters  seems  to  lie  on  those  who  oppose  the  order  of 
discharge. 

If  the  bankrupt  has  committed  any  misdemeanour  under 
this  Act  or  the  Debtors  Act,  1869,  he  can,  it  would  seem, 
never  obtain  his  discharge.  It  is  submitted  that  the  words 
"  has  committed  any  misdemeanour  "  must  mean  has  been 
indicted  and  convicted.  In  respect  of  all  other  disqualifica- 
tions, it  is  to  be  observed  that  the  statute  says  that  the  Court 
is  to  act  on  proof  thereof,  which,  it  is  submitted,  means  on 
proof  before  the  Court  itself.  The  omission  of  these  words 
**  on  proof,"  in  the  case  of  a  misdemeanour,  seems  to  jmni  to 
the  misdemeanour  being  tried  elsewhere. 

If  he,  the  bankrupt,  is  proved  to  have  done  or  omitted  any 
of  the  things  mentioned  in  sub-section  (3),  he  is  liable  to  be 
refused  an  order  of  discharge  altogether,  and  at  best  can  only 
obtain  an  order  the  operation  of  which  is  suspended  for  a  speci- 
fied time,  or  one  which  is  subject  to  conditions  with  respect 
to  future  earnings,  or  income,  or  to  lus  after-acquired  pro- 
perty.    One  of  these  conditions  may  be  that  the  bankrupt 
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Bhall  allow  judgment  to  be  entered  up  against  h\m  by  the        g  28. 

official  receiver  or  trustee  for  any  unsatisfied  balance  of  his — 

debts,  on  which  judgment,  however,  execution  may  issue  only 
by  leave  of  the  Court,  where  it  is  proved  that  the  banlorupt 
has,  since  his  discharge,  acquired  property  or  income :  sub- 
section (6). 

The  provisions  as  to  a  qualified  order  of  discharge  con- 
tained in  the  latter  part  of  sub-section  (2)  and  in  sub-section  (3), 
(a)  to  (c),  appeared  in  a  less  stringent  form  in  section  159  (3) 
of  the  Act  of  1861.  Three  matters  which  did  not  appear  in 
the  Act  of  1861  are  added  to  the  list  of  things  which  now 
prevent  an  absolute  immediate  order  of  discharge  being 
granted,  viz.,  those  mentioned  in  sub-section  (3)  (/),  (y)  and  (A). 

Sub-section  (3)  (/),  which  contains  a  similar  provision  to  Snb-s.  (3)  (/). 
that  in  section  256  of  the  Act  of  1849,  though  it  does  not  use 
the  word  '' fraudulent,"  seems  to  contemplate  such  a  transac- 
tion as  would  amount  to  a  fraudulent  preference  within  sec- 
tion 48.  The  period  of  three  months,  however,  in  this  case 
dates  from  the  receiving  order,  and  not,  as  in  section  48,  from 
the  presentation  of  the  petition.  It  is  difficult  to  understand 
why  this  distinction  has  been  introduced.  The  moral  fraud 
can  hardly  be  affected  by  the  date  at  which  the  receiving 
order  has  been  obtained.  The  impropriety  of  the  preference 
may  fairly  be  roughly  measured  by  the  length  of  time  elaps- 
ing before  a  debtor  renders  himself  liable  to  bankruptcy 
proceedings,  but  not  by  the  length  of  time  elapsing  before  a 
particular  step  is  taken  in  the  course  of  those  proceedings. 

Section  159  (3)  of  the  Act  of  1861  incorporated  some  of  the 
groimds  upon  which  the  Courts,  in  the  exercise  of  the  discre- 
tion which  they  had  under  section  148  of  the  Act  of  1849,  but 
which  was  taken  away  by  the  Act  of  1861,  decided  that  they 
would  not  grant  an  absolute  certificate  of  conformity. 

It  was  held,  under  the  Act  of  1849,  when  the  discretion  Sub-e.  (3)  (A) 
was  limited  to  the  express  matters  mentioned  in  the  Act,  that  u^d  (^). 
the  Court  could  not  withhold  an  absolute  order  of  discharge, 
if  the  bankrupt  was  proved  to  have  contracted  debts  by  fraud 
or  breach  of  trust.  {Re  Stevens^  7  L.  T.  649.)  This  is  now 
remedied  by  the  wide  discretionary  powers  given  by  this  Act, 
and,  moreover,  by  clause  {h)  of  sub-section  (3),  and  the  Court 
cannot  now  grant  an  absolute  immediate  discharge  if  the 
bankrupt  is  proved  to  have  been  guilty  of  fraud  or  fraudulent 
breach  of  trust,  nor  if  he  has  previously  been  adjudged  bank- 
rupt or  made  a  statutory  composition  (clause  (y)  ),  which 
facts  formerly  were  not  grounds  for  refusal :  see  as  to  the  old 
law  on  this  subject  Ex  p,  Hodgson,  3  De  O.  M.  &  G.  547  ;  Ex 
p.  HoUinffworihy  4  De  G.  &  S.  44. 
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ft  28.  ^®  report  of  the  official  receiver  must  be  considered,  and 
the  words  of  sub-section  (2)  would  seem,  as  already  men- 
tioned, to  give  the  Court  a  discretion  in  all  cases  as  to  grant- 
ing or  refusing  an  absolute  order,  even  in  the  absence  of  any 
of  the  impediments  to  the  latter  mentioned  in  the  section. 

Sub*B.  (8)  (a).  Under  the  Acts  of  1849  and  1861  as  to  certificates  of  con- 
Books,  formity  and  orders  of  discharge,  the  omission  to  keep  proper 
books  did  not  affect  the  grant  of  the  order,  unless  it  was 
wilful  and  with  intent  to  conceal  the  true  state  of  affairs. 
The  mere  omission  without  fraudulent  intent  would  seem  to 
be  sufficient  under  this  section  to  disentitle  the  bankrupt  to 
an  inmiediate  unconditional  discharge. 

Under  the  discretionary  powers  exercised  imder  section  198 
of  the  Act  of  1849,  it  was  held  not  sufficient  that  there  should 
be  books,  they  must  be  properly  kept,  and  balanced  from 
time  to  time,  so  that  at  any  time  the  re^  state  of  the  trader's 
affaii*s  may  at  once  appear.  {Re  Smart,  1  Fonb.  Bank.  0.  14.) 
A  solicitor  who  enters  into  trade  was  held  bound  to  keej) 
books  as  a  trader.  It  was  not  sufficient  that  he  has  kept 
accounts  after  the  manner  of  solicitors.  {Ex  p.  Carter,  1 
Fonb.  Bank.  C.  83.) 

Although  a  trader  kept  no  books  whatever,  yet,  if  he  were 
able,  from  his  invoices  and  the  blocks  of  his  cheque-book 
with  a  bank,  to  verify  his  schedule,  the  Court  would  pass  his 
final  examination.  {Re  Paul,  23  L.  T.  40.)  A  ledger  was 
not  considered  to  be  satisfactorily  kept  unless  the  accounts 
were  entered  into  it  continuously,  according  to  their  priority, 
with  an  index,  and  without  any  intervening  blank  leaves. 
{Re  Tracey,  1  Fonb.  Bank.  C.  13.) 

No  certificate  would  have  been  granted  immediately  if 
there  was  no  cash-book.     {Re  Sparrow,  1  Fonb.  Bank.  C.  69.) 

Sub-a.  (3)  (i) .        */  Continuing  to  trade  after  knowing  himself  to  be  insolvent," 
ContinuiDg  to  which  was  held  under  the  Act  of  1849  a  ground  for  refusing 
trade  when      the  certificate,  seems  to  be  substituted  for  carrying  on  trade 
inflolvent.         by  means  of  fictitious  capital  under  section  159  (3)  of  the  Act 
of  1 861 .     It  was  held  under  the  old  Acts  that  a  trader  was  not 
bound  to  leave  off  trading  merely  because  he  was  in  diffi- 
culties, the  question  being  whether  he  had  continued  trading 
after  there  ceased  to  be  any  reasonable  prospect   of   his 
retrieving  himself.     {Ex  p.  Johnson,  4  De  G.  &  S.  25.)     See 
also  as  to  continuing  to  trade.  Ex  p.  Domford,  4  De  G.  &  S. 
29;  29  L.  J.  Bank.  27;  Ex  p,  Rufford,  21  L.  J.  Bank.  32 ; 
2  Do  G.  M.  &  G.  234. 

Bub-B.  (8)  (e).      In  the  case  of  any  provable  debt  the  onus  will  lie  on  the 
bankrupt  to  show  that  when  he  contracted  it  he  had  reasonable 
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or  probable  ground  of  expectation  of  being  able  to  pay  it,       g  28. 

clause  (c).    (See,  on  this  subject,  Ex  p,  Ruffbrd,  ubi  sup, ;  JEr  p. — 

Drake,  30  L.  T.  312 ;  £a?  p.  Woolridge,  24  L.  J.  Bank.  17 ; 
Exp.  Simofidy  3  Jur.  N.  8.  424;  Exp,  Mee,  L.  E.  1  Ch.  337.) 

Under  the  Act  of  1849  certificates  were  withheld  on  the  Sub-B.  (3)  [d), 
ground  of  what  was  known  as  '^  reckless  trading."     (See  as  Bookless 
to  this.  Ex  p.  Dornford,  4  De  G.  &  S.  29  ;  29  L.  J.  Bank.  27 ;  trading. 
Exp.  Wakefield,  4  JDe  G.  &  S.  18;  15  Jur.  961 ;  Exp.  Martyn, 
2  De  G.  M.  &  G.  225 ;  21  L.  J.  Bank.  46 ;  Re  Buckland,  Fonb. 
Bank.  C.  250 ;  Ex  p.  Turner,  4  Jur.  N.  S.  470 ;  Re  Preager, 
27  L.  T.  26 ;  Ex  p.  Curties,  2  De  G.  M.  &  G.  255 ;  21  L.  J. 
Bank.  53.)    Eeckless  trading  seems  akin  to  rash  and  hazard- 
ous specidations  (clause  {d) ) ;  but  at  all  eyents  would  probably 
be  a  ground  for  the  exercise  of  the  general  discretion  giyen  by 
the  present  Act. 

It  was  held  under  the  Act  of  1861  that  though  a  speculation  Speoolations. 
turned  out  very  badly,  the  bankrupt  did  not  come  within  the 
section  if  when  he  entered  upon  it  he  possessed  property 
beyond  the  amount  of  his  liabilities.  {Ex  p.  Evans,  31  X.  J. 
Bank.  63 ;  Ex  p.  Dawnman,  32  L.  J.  Bank.  49.)  But  the 
trade  must  not  be  carried  on  with  borrowed  money,  the  loss 
of  which  would  render  the  trader  insolvent.  {Re  Fryer,  10 
L.  T.  197.) 

As  to  extravagance  in  living,  see  Re  Stevens,  7  L.  T.  649 ;  Extrava- 
Exp.  Sparham,  9  L.  T.  548.     And  generally  as  to  clause  {d),  e^<»« 
Re  H.  Wilson,  14  L.  T.  492 ;  Exp.  Ryley,  14  L.  T.  707. 

As  to  vexatiously  defending  an  action,  see  Re  Pownall,  Sab-s.  (3)  {«). 
Fonb.  Bank.  0.  221 ;  Ex  p.  Blackhurst,  1  De  G.  &  J.  Bank.  Vexatiously 
App.  219 ;  ^07  p.  Johnson,  4  De  G.  &  S.  25 ;  20  L.  J.  Bank.  6 ;  defending 
Re  Smith,  29  L.  T.  147.  action. 

It  was  held  that  it  was  no  ground  for  refusing  a  certificate 
that  the  debtor's  partner  had  been  guilty  of  an  offence  which 
disentitled  him  to  an  immediate  certificate,  but  of  which  the 
debtor  himself  was  entirely  innocent.  {Ex  p.  Dance,  29  L.  J. 
Bank.  16.)  It  is  submitted  that  this  principle  will  apply 
under  the  present  Act.  Compare  as  to  this  the  provisions  of 
section  30  as  to  the  effect  of  discharge  where  the  partner  has 
been  guilty  of  fraud. 

The  law  as  to  granting  certificates  before  1861  will  be 
found  treated  and  the  cases  cited  at  length  in  Shelford's  Law 
of  Bankruptcy,  3rd  ed.  pp.  592 — 603  ;  compare  also  Griffith  & 
Holmes'  Law  and  Practice  in  Bankruptcy,  pp.  952  et  seg. 

The  Court  has  power  under  sub-section  (2)  to  limit  the  Condition  as 
discharge  by  imposing  any  conditions  with  respect  to  any  to  future 
earnings  or  income  wmch  may  afterwards  become  due  on  the  V^V^Jt  *<^« 
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§  28.       bankrupt,   or  with  respect  to  his  after-acquired  property. 

—  This  seems  to  be  a  return  to  the  practice  under  the  Insolvent 

Debtors  Acts  in  the  abolished  Insolvent  Court.  The  powers 
Comparifion  of  that  Court  in  this  respect  were  conferred  by  sections  87 — 89 
^[^^jjj^'^^  of  1  &  2  Vict.  c.  110,  and  were  enforced  by  compeUing  the  in- 
^BolJ^yjy  solvent  debtor  to  g^ve  a  warrant  of  attorney  to  sign  judgment, 
Act«.  upon  which  judgment,  by  the  leave  of  the  Court,  execution 

might  issue.  Similar  provisions  are  contained  in  sub-sec- 
tion (6)  of  this  section,  which  provides  that  the  Court  may,  as 
one  of  the  conditions  of  granting  an  order  of  discharge, 
require  the  bankrupt  to  consent  to  judgment  being  entered 
against  him  by  the  official  receiver  or  trustee  for  any  balance 
of  the  provable  debts  remaining  unsatisfied  at  the  date  of  the 
discharge.  Execution,  however,  can  only  issue  on  this  judg- 
ment by  leave  of  the  Court,  which  may  be  g^ven  on  proof  that 
the  bankrupt  has  since  his  discharge  acquired  property  or 
income  available  for  pa^onent  of  his  debts.  Under  the  In- 
solvent Acts  a  rule  nisi  for  leave  to  issue  execution  was 
granted  on  primd  facie  proof  by  affidavit  of  an  ability  in  the 
discharged  insolvent  to  pay  any  portion  of  his  debts,  and 
that  the  property  had  been  apparently  acquired  since  the 
discharge,  and  against  this  rule  the  insolvent  might  show 
cause  on  affidavit.  It  is  submitted  that  the  Court  will  on 
the  application  for  leave  to  issue  execution  under  this  sec- 
tion give  an  opportunity  to  the  bankrupt  of  being  heard,  in 
opposition  to  tne  order.  By  Kule  181,  the  application  is  to 
be  in  writing  stating  the  grounds,  and  eight  days  before 
the  hearing  notice  is  to  be  given  to  the  debtor  with  a  copy  of 
the  application. 

It  has  been  thought  advisable  to  state  shortly  the  law 
and  practice  imder  the  old  Acts  on  this  subject.  They  are 
thus  stated  in  Macrae's  **  Practice  of  Insolvency,"  ch.  28, 
p.  663  ;  the  insolvent  **  may  show  that  the  property  charged 
to  be  in  his  possession  is  not  his  own,  but  that  it  really 
belongp  to  some  other  person.  An  objection  of  this  nature 
will  require  to  be  supported  by  the  fullest  and  most  satis- 
factory affidavits  of  all  the  parties  concerned.  He  may  show 
that  he  has  purchased  it,  and  not  paid  for  it ;  or  that  he  has, 
since  his  discharge,  contracted  debts  equal  to  its  value ;  and 
in  this  case  he  is  bound  to  set  forth  a  schedule  of  his  debts, 
the  names  of  his  creditors,  and  when  the  debts  were  con- 
tracted. He  may  show  that  the  extent  of  his  property  is  not 
more  than  sufficient  to  maintain  himself  and  his  family,  and 
to  carry  on  his  business  without  reducing  him  to  the  necessity 
of  again  contracting  debts  which  would  subject  him  to  arrest. 
He  may  show  that  the  property  is  not  of  such  a  nature  as 
to  be  taken,  by  the  ordinary  practice  of  the  law,  under  an 
execution  by  the  sheriff ;  and,  finally,  as  this  procedure  refers 
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solely  to  property  acquired  subsequent  to  his  discbarge,  be        §  28. 

may,  if  the  fact  be  so,  show  that  the  property  now  charged  

as  being  in  his  possession  was  not  acquired  subsequently  to 
his  discharge,  but  had  been  in  his  possession  before  the 
adjudication ;  that  it  had  passed  under  his  assignment ;  and 
consequently  that  the  assignee  had  mistaken  his  proper  course 
of  proceeding  for  the  purpose  of  reducing  it  into  possession. 
The  Court,  upon  considering  the  whole  of  the  facts  in  each 
particular  case,  will  decide  accordingly.  K  the  ability  to  pay 
the  debts,  or  any  portion  of  them,  be  apparent — that  the  pro- 
perty was  subsequently  acquired,  and  is  of  a  nature  to  be 
taken  in  execution — the  Court  will  order  execution  to  issue, 
either  for  the  whole  amount  of  the  debts  or  for  a  part  of 
them ;  and  so  it  will  order,  from  time  to  time,  if  the  circum- 
stances of  the  case  will  iustify  it,  UDtil  the  whole  of  the  debts 
shall  be  paid.  If,  on  the  contrary,  the  Court  shall  hold  the 
objections  valid,  it  will  discharge  ^e  rule ;  and  if  the  applica- 
tion shall  appear  to  have  been  vexatious  or  improper,  the 
Court  will  compel  the  assignee  to  pay  the  insolvent  his  taxed 
costs." 

It  was  not  the  practice  under  the  Insolvent  Acts  to  order 
execution  to  issue  in  case  the  debtor  was  willing  to  pay  to  the 
assignee  as  much  as  the  Court  thought  the  debtor  might 
fairly  pay  by  realisation  of  his  property  or  otherwise,  leaving 
sufficient  to  enable  the  debtor  to  continue  carrying  on  his 
business  and  to  maintain  himself  and  family.  Thus  it  is 
stated  in  Macrae's  "Practice  of  Insolvency,"  p.  654,  "  It  may 
be  observed  that,  in  consequence  of  the  merciful  and  judicious 
course  of  practice  adopted  by  the  Court  with  respect  to  the 
future-acquired  property  of  insolvents,  it  has  very  seldom 
happened,  in  fact,  that  assignees  have  been  driven  to  the 
necessity  of  harshly  enforcing  any  writ  of  execution  affainst 
the  insolvent.  When  the  Court  has  ascertained,  as  well  as  it 
can,  the  actual  condition  of  the  party,  and  the  sum  of  money 
which,  with  a  fair  regard  to  the  claims  of  his  new  creditors 
and  of  his  family,  he  ought  to  pay  to  the  assignee,  the 
Court,  while  it  orders  that  execution  may  be'issued  for  levying 
this  amount,  directs  that  the  execution  shcill  not  be  actually 
enforced  before  a  certain  day  then  fixed;  and  that  if  the 
insolvent  shall,  on  or  before  that  day,  pay  the  money  to  the 
assignee,  the  rule  shall  be  discharged.  This  practice,  while 
it  protects  the  insolvent  from  the  ruinous  effects  of  a  sale  by 
the  sheriff,  secures  to  the  assignee  the  benefit  of  the  order." 

It  would  seem  that  the  official  receiver  or  trustee  ought  to 
sign  judgment  immediately  on  the  consent,  because  it  is 
doubtful  whether  any  judgment  could  be  signed  after  the 
death  of  the  bankrupt  who  gave  the  consent,  even  by  express 
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§  28.       agreement  to  tliat  effect,  or  again,  perhaps,  after  the  death  of 

—  the  official  receiyer  or  trustee  to  whom  the  consent  was  given, 

Practioe  if  the  consent  is  addressed  to  him  by  name.     {Harden  v. 

under  Iniol-     Forsyth,  1  Q.  B.  177  ;  see  notes  to  Chitt/s  Forms,  11th  ed.,  by 
Tent  Acts.        Thomas  WiUes  Chitty,  p.  625  ;  Heath  v.  Brindley,  2  A.  &E.  365.) 

It  would  also  seem  that  if  the  consent  takes  the  form  of  a 
judge's  order,  such  order,  so  as  to  comply  with  the  Debtors 
Act,  1869,  section  27,  must  be  filed  in  the  Queen's  Bench 
Division  within  twenty-one  days  after  the  making  of  the 
order,  or  otherwise  the  order,  and  any  judgment  signed  or 
entered  up  thereon,  or  any  execution  issued  or  taken  out  on 
such  jud^ent,  will  be  void. 

Under  the  Insolvent  Acts  it  was  decided  that  where  pro- 
perty accrued  by  inheritance  to  an  insolvent  after  his  dis- 
charge, he  having  at  the  time  of  his  discharge  a  mere 
possibility  of  inheritance,  and  the  insolvent  before  judgment 
was  signed  settled  the  estate  on  certain  trusts,  the  assignees 
had  no  title  as  against  the  deed  of  settlement.  {Hawker  v. 
Hallewell,  23  L.  J.  Ch.  778 ;  2  M.  &  G.  498 ;  3  Dm.  74.)  And 
in  Holdsgrove  v.  Hedges,  24  L.  J.  Ch.  456,  where  the  insol- 
vent became  entitled  to  property  after  his  discharge,  and 
died  before  judgment  was  entered  up,  it  was  held  that  the 
personal  representative,  and  not  the  assignees,  were  entitled 
to  such  after-acquired  property. 

It  was  held  that  where  judgment  had  been  duly  entered  up 
the  jurisdiction  of  the  Court  of  Queen's  Bench  ceased,  and 
that  the  Insolvent  Court  alone  could  determine  whether 
satisfaction  of  the  judgment  ought  to  be  recorded.  {Ex  p. 
Asptnall,  re  Sturgis  v.  Joy,  2  E.  &  B.  739.)  Where  no  judg- 
ment was  entered  up,  and  the  insolvent  died,  it  was  held  that 
a  scheduled  creditor  had  no  remedy  against  his  assets.  {Re 
Moylan,  16  Beav.  220.) 

For  the  purpose  of  judging  how  far  the  practice  and 
authorities  above  referred  to  are  applicable  to  the  present  Act 
it  has  been  thought  convenient  to  print  at  length  section  87  of 
1  &  2  Yict.  c.  110: — "And  be  it  enacted,  that  before  any 
such  adjudication  shall  be  made  with  respect  to  any  such 
prisoner,  the  said  Court  or  commissioners  or  justices  shall 
require  such  prisoner  to  execute  a  warrant  of  attorney  to 
authorize  the  entering  up  of  a  judgment  against  such  prisoner 
in  some  one  of  the  superior  Courts  at  Westminster,  in  the 
name  of  the  assignee  or  assignees  of  such  prisoner,  or  of  such 
provisional  assignee,  if  no  other  assignee  shall  have  been 
appointed  and  shall  have  accepted  such  office,  for  the  amount 
of  the  debts  stated  in  the  schedule  of  such  prisoner  so  sworn  to 
as  aforesaid  to  be  due  or  claimed  to  be  due  from  such  prisoner, 
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or  SO  much  thereof  as  fiHall  appear  at  tlie  time  of  executing       %  28. 

such  warrant  of  attorney  to  be  aue  and  unsatisfied ;  and  any  

such  warrant  of  attorney  is  hereby  declared  not  to  be  within 
the  meaning  of  the  said  Act  passed  in  the  third  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  nor  shall 
it  be  necessary  that  the  same  should  be  executed  in  the 
presence  of  an  attorney  for  such  prisoner  according  to  the  pro- 
vision hereinbefore  in  that  behalf  contained ;  and  the  order  of 
the  said  Court  for  entering  up  such  judgment  shall  be  a  sufS.- 
cient  authority  to  the  proper  officer  for  entering  up  the  same, 
and  such  judgment  shall  have  the  force  of  a  recognizance ; 
and  if  at  any  time  it  shall  appear  to  the  satisfaction  of  the 
said  Court  that  such  prisoner  is  of  ability  to  pay  such  debts 
or  any  part  thereof,  or  that  he  is  dead,  leaving  assets  for 
that  purpose,  the  said  Court  may  permit  execution  to  be  taken 
out  upon  such  judgment,  for  such  sum  of  money  as  under  all 
the  circumstances  of  the  case  the  said  Court  shall  order,  such 
sum  to  be  distributed  rateably  amongst  the  creditors  of  such 
prisoner  according  to  the  mode  hereinbefore  directed  in  the 
case  of  a  dividend  made  after  adjudication ;  and  such  further 
proceedings  shall  and  may  be  had  upon  such  judgment  as  may 
seem  fit  to  the  discretion  of  the  said  Court  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  against 
whom  such  discharge  shall  have  been  obtained  shall  be  fully 
paid  and  satisfied,  together  with  such  costs  as  the  said  Court 
shall  think  fit  to  award ;  and  no  scire  facias  shall  be  necessary 
to  revive  such  judgment  on  account  of  any  lapse  of  time,  but 
execution  shall  at  all  times  issue  thereon  by  virtue  of  the 
order  of  the  said  Court ;  provided  always,  that  in  case  any 
such  application  against  any  such  prisoner  shall  appear  to  the 
said  Court  to  be  ifl-f ounded  and  vexatious,  it  shall  be  lawful 
for  the  said  Court,  not  only  to  refuse  to  make  any  order  on 
such  application,  but  also  to  dismiss  the  same,  with  such  costs 
against  the  party  or  parties  making  the  same  as  to  the  said 
Court  shall  appear  reasonable,  and  the  said  costs  shall  be  paid 
accordingly." 

It  is  submitted  that  in  granting  or  refusing  leave  to  issue 
execution  under  the  present  section,  the  Court  will  act'  on 
similar  principles  to  those  indicated  in  the  preceding  pages. 

A  discharge  may  be  refused,  suspended,  or  granted  con- 
ditionally, where  the  debtor  has  made  an  antenuptial  settle- 
ment which  the  Court  thinks  was  made  in  order  to  defeat  or 
delay  creditors,  or  was  unjustifiable,  having  regard  to  the 
state  of  his  affairs  when  it  was  made:  section  29. 

Applications  for  discharge  may  in  all  cases  be  heard  by 
registrars  in  the  High  Coiui;,  and  in  other  Courts  when  the 
application  is  not  opposed :  section  99  (3)  and  (2)  (c). 
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§  28*  ^  ^  misdemeanors  under  this  Act,  see  sections  31  and  163. 

A  registrar  has  no  power  to  commit :  section  99  (4). 

A  county  court  has  in  bankruptcy  matters  all  the  powers  of 
the  High  Court :  section  100. 

Applications  for  discharge  or  for  committal  (see  sub-section 
7),  must  be  heard  in  Court,  Rule  5  (c)  and  {/),  Applications 
to  commit  must  be  supported  by  affidavit,  Bule  77 ;  notice 
and  hearing  of  application,  Hule  78.  Twenty-eight  days' 
notice  of  an  application  for  discharge  must  be  given  to  the 
trustee  and  official  receiver,  and  the  bankrupt  must  produce  to 
the  registrar  a  certificate  from  the  official  receiver,  specifying 
the  number  of  his  creditors,  Kule  178.  Date  and  delivery 
out  of  order.  Rule  179.  Gazetting  order.  Rule  180.  Appli- 
cation for  leave  to  issue  execution  on  a  judgment  under  sub- 
section 6,  Rule  181.  Accounts  of  after-acquired  property, 
Rule  182. 

Fraudulent  29.  In  either  of  the  following  cases ;  that  is  to  say, 

(1.)  In  the  case  of  a  settlement  made  before  and  in 
consideration  of  marriage  where  the  settlor  is  not  at 
the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised 
in  the  settlement ;  or 
(2.)  In  the  case  of  any  covenant  or  contract  made  in 
consideration  of  marriage  for  the  future  settlement 
on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his 
marriage  any  estate  or  interest  (not  being  money  or 
property  of  or  in  right  of  his  wife) : 

If  the  settlor  is  adjudged  bankrupt  or  compoimds  or 
arranges  with  his  creditors,  and  it  appears  to  the  Court 
that  such  settlement,  covenant,  or  contract  was  made  in 
order  to  defeat  or  delay  creditors,  or  was  unjustifiable 
having  regard  to  the  state  of  the  settlor's  affairs  at  the 
time  when  it  was  made,  the  Court  may  refuse  or  suspend 
an  order  of  discharge,  or  grant  an  order  subject  to  oon- 
ditions,  or  refuse  to  approve  a  composition  or  arrangement, 
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as  the  case  may  be,  in  like  manner  as  in  cases  where  the       §  29. 
debtor  has  been  guilty  of  fraud. 

30.  (1.)  An  order  of  discharge  shall  not  release  the  Effect  of 
bankrupt  from  any  debt  on  a  recognizance  nor  from  any  ^^J^^  "* 
debt  with  which  the  bankrupt  may  be  chargeable  at  the 
suit  of  the  Crown  or  of  any  person  for  any  offence  against 
a  statute  relating  to  any  branch  of  the  public  revenue,  or 
at  the  suit  of  the  sheriff  or  other  public  officer  on  a  bail 
bond  entered  into  for  the  appearance  of  any  person  pro- 
secuted for  any  such  offence :  and  he  shall  not  be  discharged 
from  such  excepted  debts  unless  the  Treasury  certify  in 
writing  their  consent  to  his  being  discharged  therefrom. 
An  order  of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  liability  incurred  by  means  of  any  fraud  or 
fraudulent  breach  of  trust  to  which  he  was  a  party,  nor 
from  any  debt  or  liability  whereof  he  has  obtained  for- 
bearance by  any  fraud  to  which  he  was  a  party. 

(2.)  An  order  of  discharge  shall  release  the  bankrupt 
from  all  other  debts  provable  in  bankruptcy. 

(3.)  An  order  of  discharge  shall  be  conclusive  evidence 
of  the  bankruptcy,  and  of  the  validity  of  the  proceedings 
therein,  and  in  any  proceedings  that  may  be  instituted 
against  a  bankrupt  who  has  obtained  an  order  of  discharge 
in  respect  of  any  debt  from  which  he  is  released  by  the 
order,  the  bankrupt  may  plead  that  the  cause  of  action 
occurred  before  his  discharge,  and  may  give  this  Act  and 
the  special  matter  in  evidence. 

(4.)  An  order  of  discharge  shall  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  partner  or  co- 
trustee with  the  bankrupt  or  was  jointly  bound  or  had 
mode  any  joint  contract  with  him,  or  any  person  who  was 
surety  or  in  the  nature  of  a  surety  for  him. 

"  Debt  incurred  by  means  of  frauds 
Such  debts,  in  so  far  as  fhey  are  the  subject  of  actions  of  ^BVaud. 
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§  30.       ^^>  have  never  been  provable,  and  therefore  have  never  been 

barred  by  the  certificate  or  order  of  discharge,  and  this  not 

even  if  the  plaintiff  could  at  his  option  waive  the  tort  and 
found  his  claim  upon  contract,  unless,  indeed,  he  did  in  fact 
60  elect  and  prove,  in  which  case  the  debt  would  be  barred. 
The  liability  of  an  attorney  to  pay  the  defendant's  costs  in  an 
action  brought  by  him  without  any  authority  from  the  plain- 
tiff is  a  liability  incurred  by  means  of  fraud.  {Jenkena  v, 
Feredey,  X.  E.  7  0.  P.  358.) 

**  Or  fraudulent  breach  of  trust  J^ 

Sub-8.  (1).  The  debt  resulting  from  a  breach  of  trust,  on  the  other 

Frandnlent  hand,  always  might  have  been  proved,  and  was  therefore 
broach  of  always,  until  the  introduction  into  the  bankruptcy  statutes  of 
*""*•  these  or  similar  words,  held  to  be  barred  by  the  certificate  of 

conformity  or  order  of  discharge  :  but  although  the  certificate 
or  order  barred  the  right  to  the  original  debt  due  from  the 
trustee,  yet  as  the  duties,  characters  and  fimctions  of  the 
debtor  are  perfectly  distinct  from  those  which  belong  to  him 
as  trustee,  and  inasmuch  as  it  is  the  duty  of  the  defaulting 
trustee  to  prove  imder  his  own  bankruptcy  just  as  much  as  if 
he  was  a  stranger  to  it,  he  would  commit  a  breach  of  trust  by 
not  proving,  and  was  held  liable  in  spite  of  the  order  of 
discharge  to  the  amoimt  of  dividends  which  he  would  have 
received  under  the  bankruptcy.  {Orreti  v.  Corser,  21  Beav. 
52 ;  see  also  Ex  p.  Holt,  2  M.  &  A.  562.)  And  this  might 
even  now  occur  in  the  case  of  a  non-fraudulent  breach  of 
trust. 

It  was  held  that  a  debt  incurred  by  fraud  or  breach  of  trust 
within  section  49  of  the  Act  of  1869  was  not  released  by  the 
discharge,  even  though  it  was  provable,  and  proved  in  the 
bankruptcy;  and  after  the  discharge  the  debtor  was  held 
liable  to  pay  the  whole  amount  of  the  debt,  or  so  much 
thereof  as  had  not  been  received  under  the  bankruptcy. 
{Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122 ;  and  see 
Hale  V.  Bouetead,  8  Q.  B.  D.  453 ;  Jack  v.  Kipping,  9  Q.  B.  D. 
113.) 

Under  the  Act  of  1869  demands  in  the  nature  of  unliqui- 
dated damages  arising  by  reason  of  fraud  and  breach  of  trust 
were  without  express  words  in  many  cases  held  to  be  provable, 
and  the  above  cases  show  that  even  where  the  demands  were 
properly  the  subject  of  proof  the  discharge  did  not  release 
them.  Under  section  37  (1)  and  (3)  of  this  Act  all  demands 
in  the  nature  of  unliquidated  damages,  arising  by  reason  of 
breach  of  trust,  are  expressly  made  provable,  while  this  section, 
sub-section  (1),  only  excludes  from  the  operation  of  the  order 
of  discharge  debts  and  liabilities  incurred  by  means  of  any 
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fraud  or  fraudulent  breach  of  trust  to  which  the  bankrupt        |  30, 

was  a  party.    This  latter  provision  seems  intended  to  remedy 

the  consequences  of  the  former  Act  as  illustrated  in  Cooper  y. 
Pritchardy  11  Q.  B.  D.  380;  and  a  bankrupt  will  now  be 
released  from  all  debts  incurred  by  fraud  or  breach  of  trust  to 
which  he  was  not  a  party,  and  apparently  also  from  any 
breach  of  trust  to  which  he  was  a  party,  but  which  was  not 
fraudulent. 

The  right  of  a  creditor  to  sue  in  respect  of  a  debt  incurred  Right  to  sne 
by  fraud  or  breach  of  trust  of  a  character  from  which  the  in  case  of 
bankrupt  is  not  released  by  the  order  of  discharge  would  seem  ^^iT'?'*^ 
to  arise  at  the  time  from  which  dates  the  debtor's  right  to  ^      nd,    c. 
after-acquired  property,  t.  e,,  in  the  case  of  a  bankruptcy  at 
the  time  of  the  discharge.     {Ex  p.  Hemming,  re  Chaiteriofi, 
13  Ch.  D.  163.)     Until  discharge  such  an  action  would  be 
restrained  under  section  9  (1).     (Cobham  v.  Dalton,  L.  R. 
10  Ch.  655.)     Perhaps,  in  the  case  of  a  compoBition,  it  would 
be  held,  having  regard  to  the  observations  of  Lord  Selbome, 
L.  C,  in  Ex  p.  Barrow,  re  Andrews,  18  Ch.  D.  464,  that  the 
right  to  sue  does  not  arise  untU  payment  of  the  composition. 

"  Shall  release  the  bankrupt  from  all  other  debts  provable  in 

bankruptcy. ^^ 

As  to  what  debts  are  provable,  see  ante,  in  this  note,  and 
post,  section  37. 

**  Debt  provable  in  bankruptcy  includes  any  debt  or  lia- 
bility by  this  Act  made  provable  in  bankruptcy:"  section 
168  (I). 

An  English  order  of  discharge  is  a  bar  in  the  English 
Courts  to  debts  wherever  contracted.  {Armani  v.  Castrique, 
13  M.  &  W.  443.) 

A  foreign  certificate  is,  by  the  comity  of  nations,  a  bar  to  a  Foreign 
debt  contracted  in  the  country  of  the  certificate,  if  the  debt  <»rtificato. 
would  thereby  be  barred  there ;  but  is  no  bar  to  an  action  for 
a  debt  contracted  here  {Hunter  v.  Potts,  4  T.  R.  182  ;  Potter 
V.  Brown,  5  East,  124;  Ballantine  v.  Golding,  Cooke,  487), 
neither  is  a  discharge  under  an  act  of  colonial  legislature  (see 
Bartley  v.  Hodges,  30  L.  J.  Q.  B.  352  ;  Smith  v.  Buchanan, 
1  East,  6;  Phillips  v.  Allan,  8  B.  &  C.  477,  481). 

A  certificate  under   the  Irish  Bankrupt  Act  was  held  to  Effect  of 
be  a  bar  as  well  of  those  debts  due  from  the  bankrupt  in  discharge. 
England  or  Scotland  as  of  those  in  Ireland.     (See  the  Lrish 
case  of  Rogers  v.  Love  TQierred  to  in  Ferguson  v.  Spencer,  1 
M.  &  G.  987  ;  2  Scott,  N.  E.  229;  Story,  Conflict  of  Laws,  ss. 
335,  342,  348,  350,  5th  ed.) 
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§30. 


Promise  to 
pay  a  debt 
bairedby 
bankruptcy. 


In  cases  where  there  is  a  money  penalty  for  some  offence  of 
a  criminal  nature  other  than  the  mere  nonpayment  of  money, 
the  order  of  discharge  did  not,  under  the  old  law,  and  it  is 
presumed  will  not  imder  the  present  law,  free  the  bankrupt 
from  the  liability  he  had  incurred,  or  discharge  him  from 
process  or  imprisonment  in  default  of  payment  {^Bancroft  v. 
Mitchell^  L.  R.  2  Q.  B.  549 ;  Ex  p.  Graves,  re  Prince,  L.  R.  3 
Ch.  642);  and  the  Debtors  Act,  1869,  while  abolishing  im- 
prisonment for  debt,  except  in  certain  cases  therein  men- 
tioned, expressly  excepts  from  its  operation  a  default  in  pay- 
ment of  a  penalty,  or  simi  in  the  nature  of  a  penalty,  other 
than  a  penalty  in  respect  of  a  contract:  section  4,  sub- 
section (1). 

Where  a  mortgage  deed  contained  a  covenant  that  the 
mortgagee  might  seize  and  sell  any  after-acquired  property  of 
the  debtor  in  satisfaction  of  the  debt  as  security  for  which  the 
mortgage  deed  was  given,  and  subsequently  the  debtor's 
affairs  were  liquidated  by  arrangement  under  the  Act  of  1869, 
and  he  obtained  his  discharge,  it  was  held  that  the  debt  being 
gone  the  power  to  seize  after-acquired  property,  which  was 
given  as  security  for  it,  was  gone  also,  and  in  ^stinguishing 
the  case  from  that  of  Lyde  v.  Mynn,  4  Sim.  505  ;  1  My.  &  K. 
683,  Blackburn,  J.,  said,  "  In  Lyde  v.  Mynn,  A.  granted  an 
annuity  to  B.,  and  covenanted  that  if  his  wife  left  him  any 
property  he  would  charge  it  with  the  annuity.  The  annuity 
became  discharged  by  A.'s  bankruptcy,  and  the  wife  after- 
wards died  leaving  him  property.  Shadwell,  V.-C,  and  Lord 
Brougham,  C,  thought  the  covenant  was  a  security  which 
was  not  discharged  by  the  bankruptcy ;  and  though  it  was 
argued  (and  I  think  there  is  a  good  deal  in  die  argument)  that  the 
debt  being  discharged  the  covenant  to  secure  it  was  also  gone, 
this  argument  was  overruled.  It  is  sufficient  to  say,  that  the 
precise  point  does  not  arise  in  the  present  case,  as  there  is  no 
covenant  to  transfer,  or  anything  amounting  to  an  equitable 
mortgage,  like  the  case  of  Holroyd  v.  Marshall"  {Thompson 
V.  Cohen,  L.  R.  7  Q.  B.  527,  533.)  See  also  Collyer Y.Isaacs, 
19  Ch.  D.  342  ;  Robinson  v.  Ommaney,  21  Ch.  D.  780,  affd.  23 
Ch.  D.  285  ;  Ex  p.  Nicholls,  re  Jones,  22  Ch.  D.  782 ;  and 
note,  ante,  pp.  45,  46. 

Whether  a  promise  by  a  bankrupt  who  has  obtained  his 
discharge  to  pay  a  debt  from  which  his  discharge  has  released 
him  will  support  an  action,  was  for  some  time  considered 
doubtful  imder  the  Act  of  1869. 

The  Bankruptcy  Statutes,  prior  to  the  Act  of  6  Geo.  17., 
were,  like  the  present  Act,  silent  on  this  point,  and  under 
them  it  was  held  that  an  £iction  was  maintainable  on  such  a 
promise.     {Penn  v.    Bennett,   4   Camp.   205  j   Kirkpatrich  v, 
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Taitersall,  13  M.  &  W.  766.)     In  the  latter  case  a  promise        §  30, 

made  by  a  bankrupt  after  his  adjudication  and  before  he  was 

discharged  that  he  would,  after  he  had  obtained  his  dis- 
charge, pay  a  debt  provable  in  the  bankruptcy  was,  if  un- 
tainted by  fraud,  held  to  be  sufficient  to  support  an  action. 
Section  131  of  the  Act  of  6  Geo.  IV.  provided  that,  in  order 
to  sustain  an  £iction  such  a  promise  must  be  in  writing,  and, 
under  the  Acts  of  1849  and  1861,  it  could  not  be  sued  upon 
whether  verbal  or  written.  (See  12  &  13  Vict.  c.  106,  s.  204, 
24  &  25  Vict.  c.  134,  s.  164,  and  Rifnini  v.  Van  Pragh,  L.  R. 
8  Q.  B.  1.)  The  Bankruptcy  Repeal  Act,  1869,  however, 
repeals  all  prior  bankruptcy  statutes,  and  therefore  unless 
the  effect  of  an  order  of  discharge  is  greater  than  that  of  a 
certificate  under  the  Acts  prior  to  6  Qeo.  IV.,  it  would  seem 
that  an  action  will  now  lie  on  such  a  promise. 

It  is,  however,  to  be  remarked  that  an  order  of  discharge 
under  the  present  Act  "  releases  "  the  bankrupt  from  all  debts 
provable  under  the  bankruptcy,  and  if  the  word  release  be  used 
in  its  technical  sense,  its  effect  would  of  course  be  not  merely 
to  bar  the  remedy,  but  to  extinguish  the  debt.    See  Thompson 
V.  Cohen,  L.  R.  7  Q.  B.  527,  532,  where  Blackburn,  J.,  says, 
speaking  of  section  49  of  the  Act  of  1869,  '*  The  word  used  is 
released,  the  debt  is  thereby  gone,"  and  in  the  case  of  Jones  v. 
Phelps t  20  W.  R.  92,  Bacon,  C.  J.,  is  reported  to  have  said, 
though  the  dictum  was  not  necessaiy  for  the  decision  of  the 
case,  that  when  a  debtor  was  discharged  from  a  debt  by 
bankruptcy,  a  promise  by  him  to  pay  it  was  a  mere  nudum 
pactum,  and,  therefore,  according  to  a  well-known  principle 
of  our  law,  would  not  sustain  an  action.     The  point  was 
finally  decided  in  accordance  with  this  opinion  in  the  case  of 
Heather  v.  Webb,  2  C.  P.  D.  1.     But  where  after  discharge  a 
promise  to  pay  the  debt  is  supported  by  a  new  and  valuable 
consideration,  an  action  will  lie  against  the  debtor  for  the 
amount  of  the  debt.    {Jakeman  v.  Cook,  4  Ex.  D.  26.)    It  may 
be  convenient  to  observe  here  that  it  would  seem  that  in  any 
case  where  there  is  a  composition  without  a  bankruptcy,  or 
after  a  bankruptcy  with  an  annulment  thereof,  a  promise  like 
that  in  Jakeman  v.  Cook,  would  be  deemed  a  fraud  on  the 
other  creditors,  if  made  before  the  payment  of  the  composi- 
tion, because  it  might  result  in  sweeping  away  the  assets 
available  for  thepayment  of  the  composition.    {Ex  p,  Barrow  ^ 
re  Andrews,  18  Oh.  D.  464.) 

A  discharge,  or  the  acceptance  of  a  composition  or  scheme, 
will  not  exempt  the  debtor  from  being  proceeded  against  for 
any  criminal  offence:  section  167. 

The  Crown  is  bound  by  the  provisions  of  the  Act  as  to  dis- 
charge: Bee  post f  section  150. 

W.B.  H 
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§  30.        "  '^^^  order  of  discharge  shall  he   conclusive  evidence  of  the 
bankruptcy  and  of  the  validity  of  the  proceedings  therein" 

Orti'^  #  d'  ^®  words  in  section  49  of  the  Act  of  1869  were  "  sufficient 

cl^Hre°c<m^'    evidence,"  but  in  the  case  of  Letcis  v.  Leonard,  5  Ex.  D.  165, 

clu^eevi-       ^^  ^^^  ^^^<^  ^^^^  ^^®  words  ''sufficient  evidence"  meant  con- 

denoe  of  elusive  evidence.    The  validity  of  the  order  when  once  obtained 

bankruptoj.     cannot,  it  is  submitted,  be  now  questioned  even  on  the  ground 

that  it  was  obtained  by  fraud,  except  by  a  motion  to  rescind 

the  order.     The  case  of  Eyre  v.  Smithy  2  C.  P.  D.  436,  in 

which  a  plaintiff  was  allowed  in  an  action  of  debt  to  question 

the  validity  of  a  resolution  for  liquidation  which  had  been 

registered  by  the  Court  of  Bankruptcy  was  decided  on  the 

express  words  of  section  127  of  the  Act  of  1869,  which  made 

the  registration  conclusive  of  the  validity  of  the  resolution 

only  in  the  absence  of  fraud.     See  also  on  this  subject  Wads^ 

worth  V  Pickles,  5  Q.  B.  D.  470. 

SSfcftT?      ?^'  ^^^"^  ^"^  undischarged  bankrupt  who  has  been 
taining^cTCdit  adjudged  bankrupt  under  this  Act  obtains  credit  to  the 
2of^!obe°'     extent  of  twenty  pounds  or  upwards  from  any  person 
gnilhr  of         without  informing  such  person  that  he  is  an  undischarged 
bankrupt,  he  shall  be  guilty  of  a  misdemeanor,  and  may 
be  dealt  with  and  punished  as  if  he  had  been  guilty  of  a 
misdemeanor  under  the  Debtors  Act,  1869,.  and  the  pro- 
visions of  that  Act  shall  apply  to  proceedings  imder  this 
section. 

It  is  to  be  observed  that  the  section  does  not  say  whether 
the  offence  is  to  be  dealt  with  and  punished  as  a  misdemeanor 
of  the  class  mentioned  in  section  1 1  of  the  Debtors  Act,  the 
maximum  punishment  for  which  is  two  years'  imprisonment, 
or  as  one  of  the  class  mentioned  in  sections  13  and  14,  the 
maximum  punishment  for  which  is  only  one  year's  imprison* 
ment. 

PAET  n. 

Disqualifications  of  Bankrupt. 

Diflqoalifioa-        82. — (1.)  Where  a  debtor  is  adjudged  bankrupt  he  shall, 
rupt  '  Bubject  to  the  provisions  of  this  Act,  be  disqualified  for — 

(a.)  Sitting  or  voting  in  the  House  of  Lords,  or  on  any 
committee  thereof,  or  being  elected  as  a  peer  of  Soot- 
land  or  Ireland  to  sit  and  vote  in  the  House  of  Lords ; 
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(i.)  Being  elected  to,  or  Bitting  or  voting  in,  the  House       §  32. 

of  Commons,  or  on  any  committee  thereof ; 
(c.)  Being  appointed  or  acting  as  a  justice  of  the  peace ; 
{d.)  Being  elected  to  or  holding  or  exercising  the  office 

of  mayor,  alderman,  or  councillor ; 

(e,)  Being  elected  to  or  holding  or  exercising  the  office 

of  guardian  of  the  poor,  overseer  of  the  poor,  member 

of  a  sanitary  authority,  or  member  of  a  school  board, 

highway  board,  burial  board,  or  select  vestry. 

(2.)  The  disqualifications  to  which  a  bankrupt  is  subject 

under  this  section  shall  be  removed  and  cease  if  and  when — 

(a.)  the   adjudication   of  bankruptcy  against  him  is 

annulled;  or 
(b.)  he  obtains  from  the  Court  his  discharge  with  a  cer-^ 
tificate  to  the  efieot  that  his  bankruptcy  was  caused 
by  misfortune  without  any  misconduct  on  his  part. 
The  Court  may  grant  or  withhold  such  certificate  as  it 
thinks  fit,  but  any  refusal  of  such  certificate  shall  be 
subject  to  appeal. 

(3.)  The  disqualifications  imposed  by  this  section  shall 
extend  to  all  parts  of  the  United  £[ingdom. 

In  the  High  Court  certificates  of  the  removal  of  disqualifi-  Sub-s.  (2). 
cations  may  be  granted  by  a  registrar:  see  section  99  (3). 

The  application  must  be  made  Hi  Court,  Eule  5  (c).    Form 
of  certificate,  F.  46. 

83. — (1.)  If  a  member  of  the  House  of  Commons  is  Vacating  of 
adjudged  bankrupt,  and  the  disqualifications  arising  there-  of  Commons, 
from  under  this  Act  are  not  removed  within  six  months 
from  the  date  of  the  order,  the  Court  shall,  immediately 
^ter  the  expiration  of  that  time,  certify  the  same  to  the 
Speaker  of  the  House  of  Commons,  and  thereupon  the 
seat  of  the  member  shall  be  vacant.  . 

(2.)  Where  the  seat  of  a  member  so  becomes  vacant,  the 
Speaker,  during  a  recess  of  the  House,  whether  by  proro- 

II  2 
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§  S3.  gation  or  by  adjournment,  shall  forthwith,  after  reoeiving 
the  certificate,  cause  notice  thereof  to  be  published  in  the 
London  Gazette ;  and  after  the  expiration  of  six  days  after 
the  publication  shall  (unless  the  House  has  met  before 
that  day,  or  will  meet  on  the  day  of  the  issue),  issue  his 
warrant  to  the  clerk  of  the  Crown  to  make  out  a  new  writ 
for  electing  another  member  in  the  room  of  the  member 
whose  seat  has  so  become  vacant. 

(3.)  The  powers  of  the  Act  of  the  twenty-fourth  year  of 
the  reign  of  King  Gheorge  the  Third,  chapter  twenty-six, 
'*to  repeal  so  much  of  two  Acts  made  in  the  tenth  and 
fifteenth  years  of  the  reign  of  His  present  Majesty  as 
authorizes  the  Speaker  of  the  House  of  Commons  to  issue 
his  warrant  to  the  clerk  of  the  Crown  for  making  out  writs 
for  the  election  of  members  to  serve  in  Parliament  in  the 
manner  therein  mentioned ;  and  for  substituting  other  pro- 
visions for  the  like  purposes,"  so  far  as  those  powers  enable 
the  Speaker  to  nominate  and  appoint  other  persons,  being 
members  of  the  House  of  Commons,  to  issue  warrants  for 
the  making  out  of  new  writs  during  the  vacancy  of  the 
office  of  Speaker  or  during  his  absence  out  of  the  realm, 
shall  extend  to  enable  him  to  make  the  like  nomination  and 
appointment  for  issuing  warrants,  under  the  like  circum- 
stances and  conditions,  for  the  election  of  a  member  in  the 
room  of  any  member  whose  seat  becomes  vacant  under  this 
Act. 
Vaoating  of         34.  If  a  person  is  adjudged  bankrupt  whilst  holding  the 

munioipal  and     /c         <•  u  mi  j* 

other  offioefl.    omce  01  mayor,  alderman,  councillor,  guardian,  overseer,  or 

member  of  a  sanitary  authority,  school  board,  highway 

board,  burial  board,  or  select  vestry,  his  office  shall  there* 

upon  become  vacant. 

Power  for  35. — (1.)  Where  in  the  opinion  of  the  Court  a  debtor 

adjudioation    Ought  not  to  have  been  adjudged  bankrupt,  or  where  it  is 

^^^J^""       proved  to  the  satisfaction  of  the  Court  that  the  debts  of 
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the  bankrupt  are  paid  in  full,  the  Court  may,  on  the  appli-       |  36. 
cation  of  any  person  interested,  by  order,  annul  the  adjudi- 
cation. 

(2.)  Where  an  adjudication  is  annulled  under  this  section, 
all  sales  and  dispositions  of  property  and  payments  duly 
made,  and  all  acts  theretofore  done,  by  the  official  receiver, 
trustee,  or  other  person  acting  under  their  authority,  or  by 
the  Court,  shall  be  vaUd,  but  the  property  of  the  debtor 
who  was  adjudged  bankrupt  shall  vest  in  such  person  as 
the  Court  may  appoint,  or  in  default  of  any  such  appoint* 
ment  revert  to  the  debtor  for  all  his  estate  or  interest 
therein  on  such  terms  and  subject  to  such  conditions,  if 
any,  as  the  Court  may  declare  by  order. 

(3.)  Notice  of  the  order  annulling  an  adjudication  shall 
be  forthwith  gazetted  and  published  in  a  local  paper. 

This  section  gives  power  to  annul  a  bankruptcy  (a)  where  Sub-s.  (1). 
in  the  opinion  of  the  Court  a  debtor  ought  not  to  have  been  Power  to 
adjudged  bankrupt ;  (b)  where  it  is  proved  to  the  satisfaction  annul, 
of  the  Court  that  the  debts  of  the  bankrupt  are  paid  in  full. 

As  to  payment  in  full,  see  section  36,  post. 

Section  14  gives  power  to  annul  a  receiving  order  in  ceitain 
cases  where  it  is  more  convenient  to  proceed  imder  the  Scotch 
or  Irish  bankruptcy  laws. 

If  after  a  debtor  is  adjudged  bankrupt  a  composition  or 
scheme  of  arrangement  under  section  18  is  agreed  upon  the 
Court  may  annid  the  adjudication.     See  section  23  (2). 

Under  the  Act  of  1869,  Bacon,  C.  J.,  said,  in  the  case  of  Annulment 
Ex  p.  Ashworth,  re  Hoare,  L.  R.  18  Eq.  735,  that  without  any  ^  ^J*^^® 
special  enactment  he  did  not  entertain  the  slightest  doubt  that  S^'"* 
the  Court  of  Bankruptcy  had  the  power  at  any  time,  for  good 
reasons,  to  annul  any  bankruptcy  in  which  an  adjudication 
had  been  made.     Prior  to  1869  there  were  two  grounds  upon 
which  an  adjudication  might  be  annulled.     The  first  ground 
was  that  the  adjudication  ought  never  to  have  been  made; 
for  instance,  if  it  appeared  that  there  was  no  sufficient  petition- 
ing creditor's  debt,   or  no  act  of  bankruptcy,  or  that  the 
adjudication  had  been  obtained  for  some  purpose  foreign  to 
the  bankruptcy  laws,  ^.,  to  stop  a  Chancery  suit,  or  to  dis- 
solve a  partnership.     Tne  second  ground  for  annidling  was, 
that  in  consequence  of  the  course  of  events  subsequent  to  the 
adjudication,  it  was  proper  that  the  bankrupt's  estate  should 
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§  36.       ^^^  ^^  administered  in  bankniptoy,  and  tliat  tlie  bankrupt 

himself  should  be  relieved  from  the  disabilities  attending  it. 

The  former  was  **  annulling  "  properly  so  called ;  the  latter  was 
more  properly  called  "  superseding." 

Sub-B.  (2).  As  to  the  consequences  of  "  annulling,"  the  law  was  prac- 

CoDBequaioefl  tically  but  little  changed  by  the  Act  of  1869,  and  in  this 
of  annulling,  respect  the  present  section  does  not  seem  to  differ  from 
section  81  of  that  Act.  By  the  Act  of  1849,  section  131,  '<  no 
title  to  any  real  or  personal  estate  sold  under  any  bank- 
ruptcy shall  be  impeached  by  the  bankrupt,  or  any  person 
claiming  under  him,  in  respect  of  any  defect  in  the  Hat  or 
petition  for  adjudication,  or  in  any  of  the  proceedings  under 
the  same,  unless  the  bankrupt  shall  within  the  time  allowed 
by  the  Act  have  commenced  proceedings  to  dispute,  dismiss, 
or  annul  the  fiat,  petition,  or  adjudication,  and  have  duly  pro- 
secuted the  same  ;  and  in  practice  whenever  the  petition  to 
annul  proceeded  from  the  bankrupt,  the  Court  always  made  it 
a  condition  of  granting  the  petition,  that  the  bankrupt  should 
have  joined  in  or  confirmed  aU  sales  by  the  assignees,  and  by 
section  155  of  the  Act  of  1849,  all  persons  from  whom  the 
assignees  had  recovered  any  real  or  personal  estate  were  dis- 
charged, in  case  the  adjudication  was  afterwards  annulled, 
from  all  demands  by  the  person  against  whom  the  adjudication 
was  made  and  all  persons  claiming  under  him  ;  and  all  per- 
sons who  without  action  or  suit  had  delivered  up  to  the  assignees 
any  real  or  personal  estate,  or  paid  any  debt  claimed  by  mem, 
were  in  like  manner  discharged,  provided  at  the  time  of  the 
delivery  or  payment  they  had  no  notice  of  an  action  or  pro- 
ceeding to  dispute  or  annul  the  adjudication. 

Speaking  of  section  81  of  the  Act  of  1869,  Cockbum,  C.  J., 
in  a  case  where  the  adjudication  ought  never  to  have  been 
made,  the  order  of  adjudication  being  reversed  on  appeal,  said: — 
**  The  effect  of  section  81  of  the  present  Act  is,  suoject  to  any 
bond  fide  disposition  lawfully  made  by  the  trustee  prior  to  ,the 
annulling  of  the  bankruptcy,  and  subject  to  any  condition 
which  the  Court  annulling  the  bankruptcy  may  by  its  order 
impose,  to  remit  the  party  whose  bankruptcy  is  set  aside  to  his 
original  situation."     {Bailey  v.  Johnson^  L.  R.  7  Ex.  263.) 

Although,  in  cases  where  the  annulment  is  on  the  ground 
that  the  adjudication  ought  never  to  have  been  made,  the 
Court  will  in  all  respects  try  to  remit  the  bankrupt  to  his 
original  position,  yet,  in  cases  where  the  annulment  is,  as  it  is 
under  section  23,  after  the  Court  has  approved  a  scheme  or 
composition,  a  continuance  of  the  bankruptcy  in  another  form, 
the  rights  of  and  against  the  bankrupt  or  the  person  in  whom 
the  bankrupt's  estate  becomes  vested  by  the  order  of  the  Court 
in  respect  of  that  estate  will  remain  as  they  were  under  the 
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banlnruptcj.  Accordinglj,  where  a  person  in  whom  the  property       g  36, 

of  a  bankrupt  had  been  vested  on  the  annidment  of  the  bank- 

ruptcy,  in  pursuance  of  a  scheme  under  section  28  of  the  Act 
of  1869,  brought  an  action  for  work  done  by  the  bankrupt 
before  his  bankruptcy,  it  was  held  that  the  defendant  had  a 
right  to  set  ofE  a  claim  for  unliquidated  damages  which  would 
have  been  provable  in  the  bankruptcy.  {West  v.  Baker, 
1  Ex.  D.  44.)  For  further  instances,  see  Ex  p.  Lennard,  re 
Chidley,  1  Ch.  D.  177,  in  which  case  also  the  property  on 
annulment  was  vested  in  some  person  other  than  the  bankrupt ; 
Ee  Orpen,  16  Ch.  D.  202;  and  note  to  section  23  (2),  ante^ 
pp.  70,  71. 

If  during  the  continuance  of  a  bankruptcy  the  trustee 
takes  no  step  to  enforce  a  claim,  which  consequently  becomes 
barred  by  the  Statute  of  Limitations,  such  claim  will  continue 
to  be  barred  if  the  bankruptcy  is  annulled.  {Markwick  v. 
Hardingham,  15  Ch.  D.  839.) 

Notice  of  an  appeal  to  the  Court  of  Appeal  from  a  refusal  Time  for 
to  annul  must  be  served  on  the  trustee  as  well  as  on  the  appealing 
petitioning  creditor.    Nor  will  the  time  be  extended  so  as  to  ^^  i^uaal 
enable  the  trustee  to  be  served  after  the  expiration  of  the 
twenty-one  days  for  appealing.     (Exp.  Ward,  15  Ch.  D.  293.) 
See  K.  S.  C.   1883,  Ord.  LVILL  r.  15.    Order  annulling 
adjudication,  Sule  158  and  F.  4U 

86.  For  the  purposes  of  this  Fart  of  this  Act,  any  debt  Meaning  of 
disputed  by  a  debtor  shall  be  considered  as  paid  in  fall,  if  Se^ln  fall, 
the  debtor  enters  into  a  bond,  in  such  sum  and  with  such 
sureties  as  the  Court  approves,  to  pay  the  amount  to  be 
recovered  in  any  proceeding  for  the  recovery  of  or  oon- 
ceming  the  debt,  with  costs,  and  any  debt  due  to  a 
creditor  who  cannot  be  found  or  cannot  be  identified  shall 
be  considered  as  paid  in  full  if  paid  into  Court. 

PART  ni. 

Administration  of  Property. 

Proof  of  Debts. 

37. — (1*)  Demands  in  the  nature  of  unliquidated  damages  DeBcriptionof 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  ^^JJ^^^^^" 
breach  of  trust,  shall  not  be  provable  in  bankruptcy.  ruptcy. 
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§  37.  (2.)  A  person  having  notice  of  any  act  of  bankruptcy 

available  against  the  debtor  shall  not  prove  under  the 
order  for  any  debt  or  liability  contracted  by  the  debtor 
subsequently  to  the  date  of  his  so  having  notice. 

(3.)  Save  as  aforesaid,  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,  to  which  the  debtor  is 
subject  at  the  date  of  the  receiving  order,  or  to  which  he 
may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy. 

(4.)  An  estimate  shall  be  made  by  the  trustee  of  the 
value  of  any  debt  or  liability  provable  as  aforesaid,  which 
by  reason  of  its  being  subject  to  any  contingency  or  con- 
tingencies, or  for  any  other  reason,  does  not  bear  a  certain 
value. 

(5.)  Any  person  aggrieved  by  any  estimate  made  by  the 
trustee  as  aforesaid  may  appeal  to  the  Court. 

(6.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  incapable  of  being  fairly  estimated,  the 
Court  may  make  an  order  to  that  effect,  and  thereupon 
the  debt  or  liability  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  a  debt  not  provable  in  bankruptcy. 

(7.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  capable  of  being  fairly  estimated,  the 
Court  may  direct  the  value  to  be  assessed,  before  the  Court 
itself  without  the  intervention  of  a  jury,  and  may  give  all 
necessary  directions  for  this  purpose,  and  the  amount  of 
the  value  when  assessed  shall  be  deemed  to  be  a  debt 
provable  in  bankruptcy. 

(8.)  "Liability"   shall  for  the  purposes  of  this  Act 

include  any  compensation  for  work  or  labour  done,  any 

obligation  or  possibility  of  an  obligation  to  pay  money  or 

money's  worth  on  the  breach  of  any  express  or  implied 

•    -      covenant,  contract,   agreement,  or  undertaking,  whether 
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the  breaoh  does  or  does  not  ocooTy  or  is  or  is  not  likely  to  §  37. 
ooour  or  capable  of  occurring  before  the  discharge  of  the 
debtor,  and  generallj  it  shall  include  any  express  or 
implied  engagement,  agreement,  or  undertaking,  to  pay, 
or  capable  of  resulting  in  ^  the  payment  of  money,  or 
money's  worth,  whether  the  payment  is,  as  respects  amount 
fixed  or  unliquidated ;  as  respects  time,  present  or  future, 
certain  or  dependent  on  any  one  contingency  or  on  two  or 
more  contingencies;  as  to  mode  of  valuation  capable  of 
being  ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

With  the  exception  of  the  following  particulars,  this  section  Comparison 

is  the  same  as  section  31  of  the  Act  of  1869.  with  Act  of 

1869 

1.  Demands  in  the  nature  of  unliquidated  damages  arising 

by  reason  of  a  breach  of  trust  are  by  express  words  made 
provable:  sub-sections  (1)  and  (3). 

2.  The  receiving  order  is  substituted  for  the  order  of 
adjudication  throughout  the  section,  and  the  time  ''  before 
his  discharge"  is  substituted  for  the  *' continuance  of  the 
bankruptcy." 

3.  The  estimate  of  debts  or  liabilities,  which  do  not  bear  a 
certain  value  is  to  be  made,  in  the  first  instance,  only  by  the 
trustee :  sub-section  (4). 

4.  The  assessment  of  the  value,  where  the  trustee's  estimate 
is  disputed,  and  the  Court  thinks  the  value  is  capable  of  being 
fairly  estimated,  is  to  be  made  before  the  Court  itself  without 
a  jury:  sub- section  (7).  Formerly  this  could  only  be  done 
with  the  consent  of  all  the  parties  interested;  without  such 
consent  the  value  had  to  be  assessed  by  a  jury. 

For  the  rules  relating  to  proof  of  debts,  see  second  schedule 
and  note  to  section  39,  post. 

In  Eden's  Bankruptcy  Law,  1st  ed.,  p.  129,  the  rule  is  thus  What  debts 
stated,  as  to  what  damages  were  or  were  not  provable  under  the  ^©r®  provable 
bankruptcy  law  then  in  force  :  """".^^'/^Siq 

''Where  damages  are  contingent  and  uncertam,  as  m  some 
cases  of  demands  founded  in  contract,  and  in  all  cases  of  torts, 
where  both  the  right  to  any  damages  at  all,  and  also  the 
amount  of  them,  depend  upon  circumstances  of  which  a  jury 
alone  can  properly  judge,  and  which,  therefore,  it  requires 
the  intervention  of  a  jury  to  ascertain,  such  damages  are  not 
capable  of  proof  under  a  conunission.  But  in  cases  where, 
aluiough  the  usual  form  of  action  which  a  creditor  would 
have  for  his  demand,  may  be  one  in  which  he  would  recover 
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§  37*        ^^  ^  ^®  shape  of  damages  to  be  given  by  a  jury ;  or  though, 

perhaps,  in  some  instances  he  could  have  no  other  kind  of 

action ;  yet  if  his  demand  is  of  such  a  nature  as  admits  of 
TJnliqaidated  being  liquidated,  and  ascertained  at  the  time  of  the  bank- 
^*™**^*  ruptcy,  so  that  he  can  swear  to  the  amount,  he  will  be  entitled 
to  prove.  Thus  a  demand  for  goods  sold,  or  for  work  and 
labour,  without  any  agreement  as  to  the  price  which  the  party 
would  recover  at  law  as  damages  in  aMsumpsit  on  a  quantum 
meruit  may  be  proved,  because  the  value  can  be  easily  ascer- 
tained, and  the  creditor  can  swear  to  the  amount." 

Law  prior  to        Since  6  Oeo.  4,  c.  16,  however,  there  was  a  continuous 
1869.  tendency  to  relax  this  rule,  but  with  the  exception  of  section 

153  of  the  Act  of  1861,  no  enactment  prior  to  1869  directly 
affected  the  right  of  a  creditor  to  prove  in  respect  of  damages 
arising  from  a  breach  of  contract  in  cases  where  the  amount 
of  the  damages  neither  had  been  ascertained  nor  was  capable 
of  being  fairly  estimated.  That  section  affected  such  cases, 
but  did  not  go  nearly  so  far  as  the  Act  of  1869,  which  was  the 
same  in  this  respect  as  the  present  Act,  the  result  of  the  cases 
on  section  153  seeming  to  show  that  under  the  Act  of  1861, 
although  machinery  was  provided  by  which  a  creditor  in 
respect  of  unliquidated  damages,  might  prove  whether  in 
bankruptcy  or  for  the  purposes  of  a  deed  under  section  192, 
yet  that  s^ion  was  merely  an  enabling  and  not  an  imperative 
section,  and  did  not  apply  where  the  liability  itself  and  not 
the  amount  only  was  disputed,  so  that  until  and  imless  the 
damages  had  been  assessed  under  section  153,  neither  a 
discharge  in  bankruptcy,  nor  a  deed  under  section  192,  could 
Present  Law.  be  successfully  pleaded.  Whereas  the  result  of  this  Act, 
like  that  of  1869,  seems  to  be,  that  now  all  demands  arising 
from  contract  are  provable,  however  unliquidated  or  un- 
certain the  amount  of  the  claim,  including,  therefore,  con- 
sequential damages,  and  damages  in  cases  where  the  amount 
has  not  and  even  cannot  be  ascertained  by  fixed  rules,  and 
this  whether  the  breach  has  or  has  not  or  could  not  have 
occurred  before  the  discharge  of  the  debtor,  and  in  practice 
creditors  seem  to  have  found  no  difficulty  in  swearing  to  the 
amount  of  their  claims.  A  creditor  may  swear  to  a  certain 
amount  **  and  upwards."  {Ex  p.  Ruffle^  re  Dummelow,  L.  B. 
8  Ch.  997.) 

Mellish,  L.  J.,  in  Ex  p.  Waters,  re  Hoyle,  L.  E.  8  Ch.  562, 
568,  says : — "  No  doubt  there  are  some  contracts  which  oould 
not  form  the  subject  of  proof,  namely,  those  which  are  not 
put  an  end  to  by  the  bankruptcy,  such  as  the  liability  of  a 
lessee  who  had  assigned  his  lease.  The  covenants  would  not 
have  been  put  an  end  to  ;  and  no  one  could  properly  estimate 
whether  an  assignee  would  at  any  future  period  commit  a 
breach,  or,  if  he  did,  whether  he  would  pay  for  it  himself ; 
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and  many  other  cases  miffht  be  suggested.    But  where  the       ft  37, 

contract  has  been  actuallj  oroken  I  can  conceive  of  no  cases  ' — 

in  which  damages  could  not  be  estimated."  (But  see  Ex  p. 
JacksoHj  27  L.  T.  696.)  The  cases  however  cited,  post,  with 
reference  to  annuities  show  that  the  Courts  have  taken  a  wide 
view  as  to  what  claims  are  capable  of  assessment. 

Such  being  at  present  the  general  law  as  to  proof  of  debts,  Beoisioiui  as 
it  remains  to  consider  in  detail  the  application  of   these  to  provable 
principles  to  certain  classes  of  demand,  as  shown  by  cases  ^***"* 
under  the  Act  of  1869. 

The  result  of  the  decisions  on  section  31  of  the  old  Act  with  Costs, 
regard  to  costs  seems  to  be,  that  a  successful  defendant's  costs 
are  proyable  in  the  bankruptcy  of  the  plaintiff  if  only  the 
verdict  was  obtained  prior  to  the  date  of  the  adjudication 
(now  receiving  order) ;  and  this  even  though  the  costs  have 
not  been  taxed,  and  judgment  has  not  been  signed,  prior  to 
such  date.  The  reason  for  this  is,  that  the  liability  to  costs 
arising  by  reason  of  the  verdict  is  an  obligation  incurred 
previously  to  the  date  of  the  receivi^ig  order.  {Exp,  Peacock, 
re  Duffieldy  L.  B.  8  Ch.  682.)  Whereas  a  successful  plaintiff's 
costs  can  only  be  proved  in  the  bankruptcy  of  the  defendant 
in  cases  where  the  debt  or  claim  in  respect  of  which  the  costs 
are  recoverable  is  itself  provable.  Thus,  in  the  case  of  a 
verdict  for  damages  in  an  action  of  tort,  neither  damages  nor 
costs  are  provable  unless  judgment  has  been  signed  before  the 
receiving  order.  {Ex  p.  Newman,  re  Brooke,  3  Ch.  D.  494.) 
It  seems  to  foUow  that  where  judgment  has  been  signed 
before  receiving  order  proof  may  be  made  for  the  costs,  even 
though  they  have  not  been  taxed. 

Under  the  Act  of  1849  (12  &  13  Vict.  c.  106,  s.  181)  a 
successful  defendant  or  plaintiff  in  respect  of  a  provable  debt 
must  have  obtained  judgment  before  the  bankruptcy  to  entitle 
them  to  prove  for  costs. 

Although  the  creditor  proving  for  costs  may  swear  his 
affidavit  of  proof  before  taxation,  and  the  trustee  is  entitled 
to  have  the  claim  reduced  by  taxation  in  the  Court  where  the 
costs  have  been  recovered,  or  by  the  taxing  master  in  bank- 
ruptcy, yet  if  the  trustee  acting  on  his  own  judgment  rejects 
a  portion  of  the  claim  without  taxation,  the  Court  has  juris- 
diction to  determine  the  amount  due,  and  a  solicitor  has  no 
statutory  right  to  have  the  amount  of  his  charges  ascertained 
by  taxation  only.  {Ex  p.  Ditton,  re  Woods,  13  Ch.  D.  318.) 
If  a  creditor  does  not  swear  to  a  definite  amount  as  due  to 
him  for  costs,  he  cannot  vote,  but  he  may  swear  to  a  certain 
amount  **and  upwards,"  and  will  then  be  entitled  to  vote. 
{Exp.  Rvffle,  re  Dummelow,  L.  B.  8  Ch.  997.) 
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}87. 

Costs  of 
oontempt. 


Costs  under 
award. 


Annuitj. 


CoTenant  to 
pay  on 
request. 


Torte. 


Section  149  of  the  Act  of  1861  authorized  a  person  entitled 
to  enforce  against  the  bankrupt  payment  of  any  costs  by  pro- 
cess of  contempt  to  prove  for  the  amount  payable  under  the 
process,  subject  to  ascertaining  the  amount  by  taxation.  It 
is  presumed  that  such  a  claim  will  be  provable  under  the  pre* 
sent  section. 

As  to  costs  given  by  an  award,  it  is  to  be  observed  that 
even  at  a  time  when  the  bankruptcy  statutes  required  judg- 
ment to  be  signed  before  bankruptcy  to  enable  proof  for  costs, 
yet  where  there  was  a  verdict  by  consent  subject  to  a  reference, 
and  the  award  was  made  before,  but  judgment  not 'signed  till 
after  bankruptcy,  it  was  held  that  the  costs  awarded  were 
provable,  because  the  amount  payable  had  by  consent  been 
determined  by  arbitration  before  bankruptcy.  {Exp,  Harding ^ 
re  Pickering y  23  L.  J.  Bank.  22.) 

An  annuity  for  life  is  capable  of  estimation,  and  therefore 
provable,  even  though  it  be  contingent  on  the  performance 
or  non-performance  of  some  act  by  the  payee  himself.  {Ex p, 
Jackson,  27  L.  T.  696 ;  Ex  p,  Blakemore,  6  Ch.  D.  372  ;  Ex  p. 
Neal,  re  Batey^  14  Ch.  D.  579.)  The  avoidance  of  a  bond  on  the 
happening  of  an  illegal  condition  is  a  contingency  not  to  be  con- 
sidered in  making  the  estimate.  {Ex  p,  Naden,  re  Woody  L.  K. 
9  Ch.  670.)  Where  the  annuity  is  obviously  subject  to  several 
contingencies,  it  would  seem  that  the  creditor  cannot  vote  imtil 
the  amount  has  been  ascertained.  {Ex  p.  Pearce,  re  Grieves, 
13  Ch.  D.  262.)  If  .after  the  value  of  a  contingent  debt  has 
been  ascertained  the  happening  of  the  contingency  shows  that 
the  assessment  was  misjudged  it  cannot  be  altered.  {Ex  p. 
Bates f  re  Pannell,  11  Ch.  D.  914.)  This  case  seems  to  throw 
some  doubt  on  Re  Miller ,  Ex  p.  Wardley,  6  Ch.  D.  790. 

A  covenant  by  a  bankrupt  to  pay  a  sum  of  money  at  the 
request  of  A.,  and  after  his  death  at  the  request  of  the 
covenantee,  with  interest  in  the  meanwhile,  creates  a  present 
provable  debt  to  the  covenantee  if  A.  concurs.  {Ex  p.  Stone, 
re  Welsh,  L.  R.  8  Ch.  914.)  Even  if  A.  had  not  concurred,  it 
would  seem  that  in  this  case  proof  might  have  been  made  by 
the  covenantee,  because  he  being  the  trustee  of  the  settlement 
had  a  duty  to  make  the  request,  and  though  the  debt  would  bd 
contingent  the  whole  amount  would  be  provable  as  a  present 
debt  because  of  the  provision  as  to  interest. 

Unliquidated  damages  in  all  cases  of  mere  tort  are,  how- 
ever, still  not  provable,  but  if  the  demand  arises  from  a 
contract,  it  is  not  the  less  provable,  because  the  action  for  the 
demand  might  properly  be  shaped  in  tort,  e.g.,  actions  against 
carriers,  or  actions  against  bailees  to  recover  the  pledge  after 
the  determination  of  the  bailment,  which  may  oq  either  in 
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trover  or  assumpsit.     {Johnson  v.  SpiUer^  Douglas,  168,   per        ft  37^ 

Buller,  J.)     And  in  the  case  of  Parker  v.  Norton^  6  T.  E.  *- — 

695,  Lord  Kenjon  said  : — "I  understand  Mr.  Justice  Buller 
to  have  meant  this — that  if  a  person  has  his  election  of  two 
remedies,  and  may  bring  either  trover  or  any  other  action,  the 
possibility  of  his  electing  to  bring  trover  shall  not  prevent  his 
proving  his  debt,  if  he  will  waive  the  tort.**  Thus  a  patentee 
was  held  entitled  to  prove  for  the  amount  of  profits  made  by 
an  infringement  of  his  patent  as  money  had  and  received. 
( Watson  V.  Holliday,  20  Ch.  D.  780.) 

The  claimant,  however,  in  such  cases  is  put  to  his  election 
between  his  remedies,  and  if  he  proceeds  with  and  fails  in  his 
action  for  the  tort,  will  not  be  allowed  to  prove  in  respect  of 
the  breach  of  contract ;  nor  if  he  get  judgment  in  contract  will 
he  be  allowed  afterwards  to  proceed  in  tort.  {Ex  p,  Baum,  re 
Edwards,  L.  E.  9  Ch.  673;  cf.  Elder  v.  Beaumont,  8  E.  &  B. 
353 ;  27  L.  J.  Q.  B.  25.) 

Although  unliqiddated  damages  arising  from  torts  do  not 
constitute  a  provable  debt,  this  ceases  to  be  so  if  they  are 
liquidated  by  agreement  before  the  bankruptcy.  See  Ex  p. 
Mum/ord,  15  Ves.  289,  where  proof  was  allowed  under  pro- 
missoiy  notes  for  liquidated  damages  by  compromise  of  an 
action  for  seduction.  But  damages  recovered  in  an  action  of 
tort  were  held  under  the  Act  of  1869  not  to  be  provable  unless 
judgment  was  signed  before  adjudication.  {Ex  p.  Newman, 
re  Brooke,  3  Ch.  D.  494  ;  see  also  Ex  p,  Muirhead,  2  Ch. 
D.  22.)  An  award  however  before  banlu'uptcy,  although  not 
followed  by  judgment,  would  seem  to  create  a  provable  debt. 
{Ex  p.  Harding,  re  Pickering,  23  L.  J.  Bank.  22.) 

In  an  action  of  detinue,  where  the  plaintiff  had  obtained  a 
verdict  for  damages  in  default  of  the  defendant  returning  the 
goods  to  him,  and  before  he  had  issued  execution  the  defendant 
became  bankrupt,  it  was  held  that  the  trustee  in  bankruptcy 
being  ready  to^give  up  the  goods,  the  plaintiff  could  not  prove 
as  a  creditor  for  the  amount  given  by  the  verdict,  since  until 
execution  should  be  issued,  the  property  in  the  goods  remained 
in  him.     {Re  Scarih,  L.  E.  10  Ch.  234.) 

Abroach  of  trust,  although  it  would  afford  a  good  ground  Debt  arising 
for  an  action  in  tort  for  unliquidated  damages,  was  always,  l>y  fraud  or 
even  without  express  enactment,   held  to  create  a  debt  in  ^1[!??J^°^ 
equity.      {Ex   p.    Green,    2  J).   &  Q.    UZ;    Ex  p.   Smith,  *'^- 
2  M.  D.  &  D.  113;  ^jTji.  Westcott,  re   White,  L.  E.  9  Ch. 
626;  Emma  Silver  Mining  Co.  v.    Grant,   17  Ch.  D.    122.) 
Now  by  sub-sections  (1)  and  (3)  such  a  debt  is  expressly  made 
provable. 
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§37. 


Proof  on 
certain  prov- 
able debts 
postponed. 


In  the  last-mentioned  case,  the  defendant,  a  financial  agent, 
and  promoter  of  the  plaintiff  company,  had  secretly  re- 
ceived from  the  vendors  part  of  the  purchase-money  of  a  mine, 
to  acquire  which  the  company  was  formed,  and  in  an  action  to 
recover  the  amount  so  received,  a  specific  sum  was  found  due 
from  him  to  the  company.  His  affairs  were  then  liquidated 
by  arrangement,  and  he  obtained  his  discharge.  It  was  held 
that  the  company  were  entitled  to  prove  in  the  liquidation  for 
the  sum  so  f  oimd,  as  not  being  a  demand  in  the  nature  of  un« 
liquidated  damages  arising  otherwise  than  by  breach  of  con- 
tract, and  that  the  debt  being  incurred  by  fraud  and  breadi  of 
trust  was  not  released  by  the  order  of  discharge,  and  the 
defendant  was  therefore  liable  to  personally  pay  to  the  com- 
pany the  whole  debt,  or  so  much  thereof  as  had  not  been 
received  under  the  liquidation.  Jessel,  M.  B.,  considered  that 
the  sum  was  not  in  the  nature  of  unliquidated  damages  at  all, 
because  it  was  a  sum  received  by  the  defendant  for  which  he 
was  liable  to  account,  and  that  it  arose  from  a  contract  by 
reason  of  which  he  was  liable  to  account  for  it.  Thus  in 
Jack  v.  Kipping^  9  Q.  B.  D.  113,  which  was  a  case  of  fraudu- 
lent misrepresentation  on  the  sale  of  a  chattel,  it  was  held 
that  the  damages  for  the  false  representation  might  be  the 
subject  of  mutual  credit.  (Cf.  HaU  v.  Bousiead,  8  Q.  B.  D. 
453  ;  but  see  Re  Beale,  ex  p.  Corhridge^  4  Ch.  D.  246.) 

There  is  a  class  of  debts  which  though  provable  are  not 
provable  pari  passu  with  the  other  creditors,  and  that  is  where 
loans  are  made,  the  interest  for  which  is  to  vary  with  the 
profits  realized.  Bovill's  Act,  28  &  29  Yict.  c.  86,  enables 
persons  to  make  such  loans  without  becoming  partners,  but 
enacts  (section  5),  that  like  partners  they  shall  not  prove  in 
competition  with  the  other  creditors;  but  the  fact  that  a 
person  has  made  some  advances  under  an  agreement  giving 
him  a  share  of  the  profits  will  not  prevent  mm  proving />ar« 
passu  with  the  other  creditors  ip  respect  of  further  advances 
not  made  under  the  agreement.  {Ex  p.  Mills,  re  Tew,  L.  R.  8 
Gh.  569.)  See  further  as  to  the  effect  of  section  5,  Ex  p, 
Shiel,  re  Lonergan,  4  Ch.  D.  789 ;  Ex  p.  Taylor,  re  Grason, 
12  Ch.  D.  366,  in  which  latter  case  it  was  held  that  a  person 
coming  within  section  5  was  not  entitled  to  prove  at  bH,  not 
even  for  the  purpose  of  voting,  till  all  the  other  creditors  had 
been  paid  in  full.  And  see,  post,  section  40  (6),  and  note. 
By  the  Married  Women's  Property  Act,  1882  (45  &  46 
Yiot.  c.  75),  s.  3,  "  Any  money  or  other  estate  of  the  wife  lent 
or  entrusted  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him,  or  otherwise,  shall  be 
treated  as  assets  of  her  husband's  estate  in  case  of  his  bank- 
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mptoy,  under  reservation  of  the  wife's  claim  to  a  dividend  as       R  37^ 

a  creditor  for  the  amount  or  value  of  such  money  or  other — 

estate  after,  but  not  before,  all  claims  of  the  other  creditors  of 
the  husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied."  The  principle  of  Ex  v.  Taylor,  re 
Grason,  ubi  sup,,  will,  it  is  submitted,  apply  also  to  these 
cases. 

Besides  debts  not  provable  by  express    enactment,   i.e.,  Debts  not 
demands  in  the  nature  of  imliquidated  damages  arising  other-  provable : 
wise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust, 
there  are  certain  debts  which  are  not  provable  by  the  general 
policy  of  the  law. 

It  was  formerly  considered  clear  law  that  a  debt  founded  fonnded  in 
in  felony  cannot  be  proved,  unless  the  offender  has  been  pro-  fdony  > 
secuted  by  the  party  proving,  or  upon  his  evidence.     {Crosby 
V.  Lacy,  12  East,  409 ;  Ex  p.  Jones,  3  Dea.  &  C.  525  ;  Ex  p. 
Elliott,  3  M.  &  A.  1 10.)  This  proposition  has  been  much  modi- 
fied by  recent  cases.    Thus,  in  the  case  of  Exp.  Ball,  re  Shep- 
herd,  10  Ch.  D.  667,  itwasheldby  JamesandBramwell,  L.JJ., 
that  even  if  a  person  injured  by  a  felony  is  debarred  from 
proving  in  the  bankruptcy  of   the  felon  in  respect  of  the 
injury  until  he  has  prosecuted  him,  the  obligation  to  prose- 
cute does  not  extend  to  his  trustee,  although  the  injured 
person  himself  tendered  his  proof  before  his  own  bankruptcy, 
^aggallay,   L.   J.,  who   concurred  but  based  his  judgment 
on  different  grotmds,  stated  the  result  of  the  authorities  to  be 
the  following  propositions — '^  (1)  that  a  felonious  act  may 
give  rise  to  a  maintainable  action ;    (2)  that  the  cause  of 
action  arises  upon  the  commission  of  the  offence ;  (3)  that, 
notwithstanding  the  existence  of  the  cause  of  action,   the 
policy  of  the  law  will  not  allow  the  person  injured  to  seek 
civil  redress  if  he  has  failed  in  his  duty  of  bringing  or  endea- 
vouring to  bring  the  felon  to  justice ;  (4)  that  this  rule  has 
no  application  to  cases  in  which  the  offender  has  been  brought 
to  justice  at  the  instance  of  some  other  person  injured  by  a 
fiimilar  offence,   or  in  which  prosecution  is  impossible  by 
reason  of  the  death  of  the  offender,  or  of  his  escape  from  the 
jurisdiction  before  a  prosecution  could  have  been  commenced 
by  the  exercise  of  reasonable  diligence ;  (5)  that  the  remedy 
by  proof  in  bankruptcy  is  subject  to  the  same  principles  of 
public  policy  as  those  which  affect  the  seeking  01  civil  redress 
by  action."     (Cf .  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D. 
661 ;    Ex  p.  Leslie,  re  Guerrier,  20  Ch.  D.   131  ;  Roope  v. 
jyAviffdor,  10  Q.  B.  D.  412.)    Probably  now  a  proof  would 
be   admitted  for  a  debt  founded    in  felony  unless  it  was 
shown  that  the  creditor  seeking  to  prove  was   omitting  to 
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§  37.       perform  some  duty  in  connection  with  the  prosecution  of  the 

felon. 

A  bond  given  as  **  premium  pudoris"  is  not  provable. 
(Exp.  Wardf  cited  in  Ex  p.  Mum/ord,  15  Yes.  289;  Ex  p. 
Bolland,  1  M.  &  A.  570.) 

where  oon-  A   debt   founded  on  an  illeg^  consideration  cannot  be 

mderationis     proved  (/Jjr/?.  Moggridye,  Cooke's  Bank.  Law,  214,  8th  ed. ; 
Illegal.  ^^^   Dyster,  1  Meriv.  155  ;  Exp.  Bell,  1  M.  &  S.  751 ;  Exp. 

Chavasaey  34  L.  J.  Bank.  17),  but  if  the  consideration  of  a 
contract  is  partly  legal  and  partly  illegal,  that  part  of  the 
debt  which  is  upon  good  consideration  may  be  proved.  {Exp. 
Mathevy  3  Yes.  373  ;  Exp.  Bulmer,  2  Stra.  1249.)  So  a  debt 
arising  from  contract  with  an  alien  enemy  is  not  provable. 
(Ex  p.  Schmaling^  Buck,  93.) 

Money  lent  to  pay  a  lost  bet  is  not  "  money  knowingly 
advanced  for  gaming  or  betting  "  within  5  &  6  Will.  lY. 
c.  41,  s.  1,  and  consequently  the  lender  can  prove  in  the  bank- 
ruptcy of  the  borrower  for  money  so  lent.  (Ex p.  Pyke,  re 
Lister,  8  Ch.  D.  754.)  Money  paid  by  a  broker  for  the  bank- 
rupt for  differences  on  the  Stock  Exchange  constitutes  a 
provable  debt.     (Ex  p.  Rogers,  15  Ch.  D.  207.) 

Enquiry  aa  to  The  Court  of  Bankruptcy  as  a  court  of  equity  has  always 
consideration,  inquired  into  the  consideration  of' debts,  and  if  no  debt  exists 
in  equity,  rejected  the  proof,  and  this,  even  though  the  person 
seeking  to  prove  has  recovered  a  verdict.  (Ex  p.  ButterfiU, 
re  Dingle,  1  Eose,  192 ;  Ex  p.  Prescott,  1  M.  D.  &  D.  199.) 
So,  too,  where  there  has  been  judgment  by  default  without 
collusion.  (Ex  p.  Mudie,  3  M.  D.  &  D.  6 ;  Ex  p.  Kibble,  r$ 
Onslotv,  L.  R  10  Ch.  D.  373  ;  Ex  p.  Chatteris,  re  Earl  of 
Orkney,  26  L.  T.  174.)  Accordingly,  in  a  case  which  came  on 
for  trial  at  the  assizes,  but  which  was  compromised  before  the 
plaintiff's  case  was  opened,  on  the  terms  of  the  defendant's  pay- 
ing the  plaintiff  400/.  and  taxed  costs  in  full  settlement,  and 
such  terms  were  embodied  in  a  judge's  order,  the  Court  of 
Appeal  held  that  they  would  go  behind  the  compromise,  and 
refuse  to  admit  a  proof  founded  upon  it,  since  they  could  see 
that  the  original  daim  was  not  made  bond  fide.  (Ex  p. 
Banner,  re  Blythe,  17  Ch.  D.  480.)  In  this  case  Brett,  L.  J., 
threw  doubt  upon  the  statement  of  Cockbum,  C.  J.,  in 
Calisher  v.  Bischoffsheim,  L.  B.  5  Q.  B.  449,  as  to  forbearance 
to  sue  on  an  ill-founded  claim  forming  a  good  consideration 
for  a  promise. 

Bill  of  ex-  Where  bills  are  in  the  hands  of  a  holder  as  purchaser,  he  is 

^*dP f^        entitled,  if  there  be  nothing  else  to  affect  his  right,  to  prove 

ohaser^  ao^"  *"^^  receive  dividends  on  the  full  amount,  just  as  he  might 

maintain  an  action  against  drawer  and  acceptor  for  the  rail 
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amount.      (Re  Gomersall,   1    Ch.   D.    137,    142.)      Where,        1 37^ 
however,  an  acoommodation  acceptance  has  been  taken  as  a 


security  for  a  debt  less  than  the  nominal  amount  of  the  bills,  oommodation 
the  holder  is  on  the  bankruptcy  of  the  surety,  whether  he  Ji^aswuritjr 
be  drawer  or  acceptor,  only  entitled  to  prove  for  the  full  amounT* 
amount,  but  not  to  receive  dividends  beyond  20«.  in  the  pound 
on  the  debt.     {Ex  p.  Newton^  re  Bunyard,  16  Ch.  D.  330.) 
Although,  generally  speaking,  the  holder  of  a  bill  accepted 
for  value  may  prove  and  receive  dividends  for  the  full  amount 
of  the  bill,  yet  of  course  if  he  has  taken  the  bill  imder  cir-  Where  trans- 
cumstances  which  would  entitle  the  party  liable  to  say  in  an  S^^*}.*™^' 
action  that  the  holder  had  so  taken  the  bill  as  to  be  affected       ^^  ' 
by  equities  which  the  defendant  might  have  against  those 
through  whom  the  holder  acquired  the  bill,  the  proof  of  the 
holder  will  equally  be  liable  to  be  reduced  or  rejected  in  con- 
sequence of  such  equities ;  and,  moreover,  in  one  case  the  proof 
would  be  liable  to  rejection  or  reduction  on  grounds  which 
would  afford  neither  a  complete  nor  a  partial  answer  to  an 
action  on  the  bill ;  that  is  to  say,  in  a  case  where  the  bill  in 
its  initiation  was  a  fraud  on  the  bankruptcy  law,  and  the 
holder  knew  or  ought  to  have  known  when  he  took  it  that 
such  was  the  fact.     Thus,  in  the  case  of  Jones  v.  Gordon, 
i  App.  Cas.  616  (which  is  the  case  of  Re  Gomersally  above 
cited,  on  appeal),  traders  in  the  country  accepted  bills  fraudu- 
lent against  their  creditors  for  £1,727  drawn  on  them  by  their 
London  agent,  and  these  bills  were  sold  for  £200,  the  pur- 
chaser either  knowing  the  circumstances  under  which  the  bills 
were  drawn  or  wilfully  abstaining  from  informing  himself ;  it 
was  held  that  the  purchaser  on  the  bankruptcy  of  these 
traders  could  only  prove  for  the  £200,  and  not  for  the  fuU 
amount  of  the  bills.    But,  as  is  pointed  out  by  Xiord  O'Hagan 
in  the  House  of  Lords,  and  Baggallay,  L.  J.,  in  the  Court  of 
Appeal,  it  may  be  doubted,  under  these  circumstances,  if  the 
purchaser  ought  to  have  been  allowed  to  prove  even  for 
the  £200. 

Debts  barred  by  the  Statutes  of  Limitations  are  not  provable,  I>el)t8  barred 
but  time  ceases  to  run  after  the  order  of  adjudication,  i.  e,,  j^^^3^^  ®' 
now  after  the  date  of  the  receiving  order :  see  sub-section  (3). 
{Exp,  Ross,  2  Gl.  &  J.  330;  Exp,  Deivdney,  15  Yes.  479.) 

A  debt  which  arises  out  of  a  contract  which  by  the  law  of  l^eht  barred 
the  country  where  the  contract  was  made  could  not  be  enforced  ^  foreign  Ux 
as  against  creditors,  may  nevertheless  be  provable  in  England,  •'^*' 
since  in  such  a  case  it  is  not  the  existence  of  the  debt,  but  only 
{he  remedy  which  is  in  question,  and  that  must  be  determined 
by  the  law  of  the  country  where  the  bankruptcy  takes  place. 
{Ex  p.  Melbourn,  L.  R.  6  Ch.  64.) 

W.B,  I 
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§37. 


Debts  of 
infant. 


Married 
woman. 


Debts  contracted  by  an  infant  cannot  on  his  becoming  bank-f 
'  rupt  after  attaining  his  majority  be  proved,  except  debts  for 
necessaries  and  liquidated  damages  for  torts,  but  a  debt  con- 
tracted by  an  infant  who  fraudulently  represents  himself  to  be 
of  age,  would  seem  to  be  provable.  (Exp,  The  Unity  Bank^  3  De 
G-.  &  J.  63.)  So,  if  an  infant  has  committed  such  a  fraud  as 
that,  if  he  had  been  of  age,  proof  might  have  been  made 
against  his  estate  in  the  event  of  his  bankruptcy,  the  person 
defrauded  can,  if  the  infant  becomes  bankrupt  after  he  is  of 
full  age,  prove  in  the  bankruptcy  for  the  fuU  amount  of  the 
equitable  liability  resulting  from  the  fraud.  {Ex  p.  Jones,  18 
Ch.  D.  109.)  And  even  in  the  case  of  damages  for  a  simple 
tort  committed  by  an  infant,  proof  can  be  had  if  the  damages 
are  liquidated  before  the  bankruptcy.  It  is  to  be  observed 
that  whereas  under  the  old  law  a  debt  contracted  during 
infancy,  and  therefore  void,  might  become  provable  by  being 
ratified  after  majority,  such  debts  are  now  absolutely  void  and 
incapable  of  ratification.  (37  &  38  Vict.  c.  62.)  See  ante^ 
p.  4. 

A  married  woman  may  prove  without  joining  her  husband 
in  cases  where  she  may  sue  alone.  Section  1  of  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  gives 
powers  to  a  married  woman  to  sue  and  be  sued  as  a  feme  sole 
in  respect  of  her  separate  property. 

A  voluntary  bond  might  under  the  old  law  be  proved  imlesa 
it  were  in  fraud  of  creditors,  so  that  payment  of  it  were  post* 
poned  till  all  other  debts  were  satisfied.  {Assignees  of  Gardner 
V.  Shannon,  2  Sch.  &  Lef.  228.)  But  such  debts  will  not, 
imder  the  present  law,  be  postponed,  since  it  was  held  under 
the  Act  of  1869  that  on  being  proved  all  debts,  whether 
arising  on  voluntary  bonds  or  covenants  or  otherwise,  except 
those  to  which  priority  was  expressly  given,  were  entitled  to 
receive  dividends  pari  passu.  {Ex  p,  Pottinger,  re  Stewart, 
8  Ch.  D.  621.)  By  section  40,  sub-section  4,  of  this  Act,  post, 
after  providing  for  priorities  in  certain  cases,  it  is  enacted  that 
"  subject  to  the  provisions  of  this  Act  all  debts  proved  in  the 
bankruptcy  shall  be  paid  pari  passu : "  see  section  40  (4), 
and  note. 

Only  the  debt  It  is  the  debt  due  in  equity  which  is  in  all  cases  provable, 
due  in  equity  go  in  the  case  of  bonds  it  has  always  been  held  that  it  is  the 
proyable.  ^^y^^  ^^^  ^^  equity  which  is  provable,  and  not  the  penalty. 

{Exp,  Maclean,  2  M.  D.  &  D.  664  ;  Exp.  Fidgeon,  4  Dea.  217.) 
So  in  the  case  of  Ex  p.  Capper,  re  Newman,  4  Ch.  D.  724,  it 
was  held  that  where  a  building  contract  provided  that  in  case 
the  contract  should  not  be  in  all  things  duly  performed  by  the 
contractors  they  should  pay  to  the  employer  £1,000  as  and 
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for  liquidated  damages,  yet  that  the  £1,000  was  in  the  nature       S  37^ 
of  a  penalty,  and  proof  could  only  be  had  for  the  actual  ■ 

damage  sustained. 

By  Hule  20  of  the  Second  Schedule,  '*  on  any  debt  or  sum  Interest, 
certain,  payable  at  a  certain  time  or  otherwise,  whereon 
interest  is  not  reserved  or  agreed  for,  and  which  is  overdue 
at  the  date  of  the  receiving  order  and  provable  in  bankruptcy, 
the  creditor  may  prove  for  interest,  at  a  rate  not  exceeding  four 
pounds  per  centum  per  annum,  to  the  date  of  the  order,  from 
the  time  when  the  debt  or  sum  was  payable,  if  the  debt  or 
sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain 
time,  and  if  payable  otherwise,  then  from  the  time  when  a 
demand  in  writing  has  been  made  giving  the  debtor  notice 
that  interest  will  be  claimed  from  me  date  of  the  demand 
until  the  time  of  payment."  There  can  be  no  proof  for 
interest  accruing  due  after  receiving  order  unless  there  is  a 
surplus,  and  it  makes  no  difference  that  the  interest  is  included 
in  a  lump  sum  which  the  bankrupt  has  covenanted  to  pay. 
The  Court  of  Bankruptcy  regards  the  substance  of  the  trans- 
action. (Ex  p.  Bath,  re  PhillipSf  22  Ch.  D.  450,  decided  on 
G.  E.  77  of  the  Rules  of  1870,  the  first  part  of  which  was 
substantially  the  same  as  the  above  provision.) 

By  section  40,  sub-section  (5),  if  there  is  any  surplus  it  shall 
be  applied  in  payment  of  interest  from  the  date  of  the  re- 
ceiving order  at  the  rate  of  four  pounds  per  centum  per 
annum  on  all  debts  proved  in  the  bai^rruptcy. 

As  to  a  rebate  on  proofs  for  debts  payable  at  a  future  time, 
see  Schedule  II.,  Buie  21,  posty  and  note. 

The  debt  must  be  due  either  at  law  or  in  equity  from  the 
bankrupt  to  the  person  proving,  so  a  claim  for  money  paid  to 
the  assignees  of  a  bankrupt  by  mistake  could  not  be  proved 
{Malcolm  v.  FuUarton^  2  T.  E.  645),  and  so  the  assignee  of  a 
debt  assigned  after  adjudication  (now,  after  receiving  order 
made),  could  not  prove,  but  has  merely  a  right  to  call  on  the 
assignor  to  prove  as  trustee  for  him.  {Ex  p,  Dickenson,  2  D.  & 
C.  520.) 

The  executor  or  administrator,  as  the  case  may  be,  is  the  Proof  hj 
tight  person  to  prove  in  respect  of  debts  due  from  the  bank-  execator. 
rupt  to  the  testator  or  intestate.  An  executor  who  has  proved, 
thereby  abandons  his  right  of  retainer.  {Stammers  v.  Elliott, 
L.  E.  3  Ch.  195.)  Where  the  legatee  has  become  bankrupt 
before  the  death  of  the  testator  there  is  no  right  of  retainer 
as  against  the  original  debt,  the  only  right  being  to  retain  an 
amount  proportionate  to  the  declared  dividends  payable  under 
the  bankruptcy.     {Cherry  v.  BouUhee,  4  M.  &  0.  442;  Re 

x2 
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S  37  Orpen^  16  Gh.  D.  202 ;  R^  Hodg$on^   Hodgaon  y.  Fox,  9  Ch. 

— ^^ '- —  D.  673.) 

Surety.  In  the  case  of  Ex  p.  Rush/orth,  10  Yes.  409,  Lord  Eldon 

thus  Btates  the  law :  '*  It  is  now  the  settled  law  that  a  surety 
in  a  bond  may  compel  the  principal  creditor  to  go  in  and 
prove  the  bond  under  the  commission ;  and  if  the  surety  x^ya 
the  whole,  the  creditor  will  be  a  trustee  of  the  dividends  for 
him,"  p.  414  ;  but  ''where  a  man,  engaged  for  the  whole  of 
a  debt,  pays  only  a  part,  lie  has  no  equity  to  stand  in  the 
]»lace  of  the  person  paid,"  p.  420.  This  case  was  followed  by 
a  long  series  of  cases  ending  with  Gray  y.  Seckham,  L.  K. 
7  Ch.  680,  all  of  which,  were  considered  by  the  Court  of 
Appeal  in  Ellis  v,  Emmanuel,  1  Ex.  D.  157.  The  Court  in 
that  case  pointed  out  that  there  was  a  distinction  between  a 
guarantee  limited  in  amount  to  secure  a  floating  balance,  and 
one  limited  in  amoimt  for  a  debt  ab*eady  ascertained  which  ex- 
ceeds that  limit.  It  is  a  question  of  construction  whether  the  in- 
tention was  to  guarantee  the  whole  debt  with  a  limit  of  liability, 
or  to  guarantee  a  part  of  the  debt  only.  In  delivering  the 
judgment  of  the  Court,  Blackburn,  J.,  sajs,  referring  to  Ex  p. 
Rushforthy  and  the  cases  which  followed  it,  '*  I  think  the  claisa 
of  cases  referred  to  do  not  lay  down  any  general  doctrine 
that  where  there  is  a  surety,  with  a  limit  on  the  amount  of 
bis  liability,  for  the  whole  of  a  debt  exceeding  that  Kmit,  he 
is  entitled  to  the  benefit  of  a  rateable  proportion  of  the  divi- 
dends paid  on  the  whole  debt ;  but  only  that  where  the  surety 
has  given  a  continuing  guarantee,  limited  in  amount  to 
secure  the  floating  balance  which  may  from  time  to  time  be 
due  from  the  principal  to  the  creditor,  the  guarantee  is  as 
between  the  surety  and  the  creditor  to  be  construed  as  applic- 
able to  a  part  only  of  the  debt,  co-extensive  with  the  amount 
of  his  guarantee,  and  this  on  the  ground  that  it  is  inequitable 
in  the  creditor,  who  is  at  liberty  to  increase  the  balance  or 
not,  to  increase  it  at  the  expense  of  the  surety." 

A  surety  who  has  paid  the  debt  is  entitled  to  all  securities 
held  by  the  creditor.  (See  19  &  20  Vict.  c.  97,  s.  5,  and  Dun- 
can, Fox  Sf  Co.  v.  N.  ^  S.  Wales  Bank,  6  App.  Ca.  1.) 

The  contract  of  suretyship  may  be  such  as  to  exclude  the 
surety  from  having  any  equity  to  stand  in  the  place  of  the 
Xmncipal  creditor  as  to  dividends  received  from  the  debtor's 
estate.  {Midland  Banking  Co.  v.  Chambers,  L.  E.  4  Ch.  398  ; 
Ex  p.  National  Provincial  Bank,  re  Rees,  17  Ch.  D,  98.) 
Unless  by  agreement  a  judgment  or  award  against  the  prin- 
cipal debtor  does  not  bind,  and  is  not  evidence  against  the 
surety,  whose  liability  must  be  proved  independently.  (Exv 
Young,  re  Kitchin,  17  Ch.  D.  668.)  '^' 
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A  sureiy  cannot  prove  agfainst  a  co-sureiy  who  lias  not  been       ft  3*jp^ 

released  by  the  creditor  unless  he  has  paid  more  than  his  pro-  '- — 

portion  of  the  debt  due.     {Exp.  Snoivdon,  17  Ch.  D.  44.) 

Generally,  a  surety  cannot  receive  anything  until  the  cre- 
ditor has  been  paid  20<.  in  the  pound.  {Ex  p.  Turquand,  re 
FolhergiU,  3  Ch.  D.  445.) 

The  holder  of  a  bill  of  exchange  is  entitled  to  prove  his  Holder  of  bill 
debt  in  the  bankruptcies  of  all  the  prior  parties  to  the  bill,  and  of  exchange, 
to  receive  a  dividend  from  each  upon  his  whole  debt,  provided 
he  do  not  in  the  whole  receive  more  than  20«.  in  tiie  pound. 
But  where  a  creditor  applies  to  prove  his  debt  after  having 
received  a  part  he  can  only  prove  for  so  much  as  remains 
unpaid ;  and  this  is  true  not  only  if  he  has  actually  received  a 
part  of  the  bill  before  proof,  but  even  if  a  dividend  under 
another  bankruptcy  has  been  declared.  {Cooper  v.  Pepys, 
1  Atk.  107;  Ex  p.  Wildman,  1  Atk.  110;  2  Yes.  sen.  113; 
Exp.  Taylor,  re  Houghton^  26  L.  J.  Bank.  58.)  But  if,  after 
having  proved  for  the  whole,  he  receives  a  part  from  any 
person  liable,  he  is  entitled  to  a  dividend  upon  the  whole, 
provided  it  do  not  exceed  20«.  in  the  pound  upon  such  part  as 
remains  due.  {Ex  p.  Taylor,  re  Houyhion,  uhi  sup. ;  Ex  p. 
JVtldman,  ubi  sup. ;  Ex  p.  Cama,  re  London  and  Bombay  Bank, 
L.  K.  9  Ch.  686.)  The  same  is  true  where  the  bill  is  given  as 
guaranty,  and  part  of  the  guaranteed  debt  has  been  paid  by 
the  principal  debtor.  {Ex  p.  Header,  Buck.  381 ;  see  Ex  p. 
Blackburne,  10  Yes.  204 ;  Ex  p.  Rathbone,  3  Mad.  134 ;  Buck. 
215.)  A  holder  who  has  bought  up  the  notes  or  acceptances 
of  the  bankrupt  after  the  bankruptcy  will  be  admitted  to 
prove,  provided  that  at  the  time  of  the  bankruptcy  they  were 
in  the  hands  of  persons  entitled  to  prove.  ^See  Byles  on 
Bills,  13th  ed.  p.  458,  and  the  numerous  cases  there  cited.) 

This  seems  a  proper  place  to  deal  with  the  question  of  Accom- 
aoconmiodation  acceptances,  whether  mutual  or  not.  Where  niodation 
one  party  only  is  bankrupt,  the  solvent  party  can  prove  against  ^^^^^  ^**' 
the  debtor's  estate  for  the  amount,  if  any,  for  which  he  could 
have  sued  the  bankrupt  if  the  latter  had  remained  solvent ;  t.  e., 
for  the  amount  which  he  has  paid  for  the  bankrupt's  accom- 
modation. {Re  Bowness,  Cook,  183;  and  see  judgment  of  Lord 
Selbome,  L.  C,  in  JS!r  p.  Macredie,  re  Charles,  L.  It.  8  Ch.  535.) 
Where  both  the  parties  become  bankrupt,  the  bills  outstanding 
in  the  hands  of  the  trustees  are  excluded  from  proof,  and  the 
cash  balance  merely,  that  is  to  say,  the  balance  including  the 
sums,  if  any,  paid  by  the  bankrupts  respectively  for  the  bills 
which  they  have  taken  up,  is  the  sum  to  be  proved  by  the 
trustee  on  either  side  {Ex  p.  Walker,  4  Yes.  373 ;  Ex  p.  Earle, 
.5  Yes.  833),  unless  there  be  a  surplus  of  the  estate  wldch  ulti- 
mately is  indebted,  in  which  case  the  surplus  would  be  applic- 
able to  payment  {Exp.  Rawson,  Jac.  279) ;  and  the  dividends, 
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t  87.       '^'^^  ^  D^"^  '^  respect  of  a  cast  balance  exdusiTe  of  the  bills 

winJl  niTjhabiy  be  ordered  to  be  retained,  in  order  to  an 

i»f:;isauiiir  letween  the  e^tes  as  to  the  proof  that  might  bo 
-c^'ji  Tgim  rhem  rpspectively  of  any  other  such  bim  out- 
stauzmr  ar-fae  bandsof  third  parties.  (See  Exp.  Metcalf  11 
Te&.  4:t  1  Zr  j».  Mmkeiyn,  Cox,  394.)  '^' 

THtia  Jiitf  mhwito  been  stated  as  to  accommodation  bills 
vheie  l»:niL  ^uEnL•»  are  banfccnpt,  relates  to  them   merely 
when  in  i2*f   aiuuis  tjf   the   parties  to  them,  or  of  their 
trustees  in  laakroptrv.     But  where  two  houses  are  bank- 
rupt, and  th€i^  sk  biHs  outstanding  which  may  be  proved 
against  both  e^^&re^v  there  can  be  no  proof  in  respect  of  those 
bills  as  between  th^  two  houses^  nnlesB  there  is  a  surplus 
after  satisfying  the  headers  of  the  bills.     {Ex  />.  Ratcton  Jac 
274;  Ex  p.  Lafortst,  M.  &  B.  S63;  2  D.  &  C.  199;  Ex  p 
Sohrte,  2  D.  &  C.  261.)    But  where  A.  gires  to  B.  his  accom- 
modation acceptance,  which  B.  gires  to  C.  in  exchange  for  an 
accommodation  acceptance  of  C,  and  before  the  bills  become 
due  all  three  become  bankrupt,  C.'s  acceptance  is  sufiicient 
consideration  to  enable  his  trustee  to  prove  the  bill  accepted 
by  A.  against  his  estate,  but  the  dividends  will  be  reserved 
until  the  state  of  the  mutual  accounts  is  ascertained  (Ex  p 
Solarte,  1  M.  &  A.  270;   3  D.  &  C.  419),  though  when  the 
accommodation  bills  are  in  the  hands  of  a  third  party  for  a 
valuable  consideration,  even  with  notice  of  their  being  accom- 
modation bills  (see  Smith  v.  Knoxy  3  Esp.  46),  he  may  prove 
upon  them  in  the  same  manner  as  upon  any  other  bills,  that 
is,  he  may  prove  the  whole  of  each  bill  upon  the  estate  of  each 
of  the  parties  to  it  and  receive  dividends,  but  only  to  the 
amoimt  due  to  him  {Exp^Lee^  1  P.  "Wms.  782  ;  Exp.  Crossleu, 
3  Bro.  237;  Exp.  Bloxham,  8  Yes.  531;  Eenton  v.  Pocock] 
5  Taunt.  192);  or  he  may  receive  dividends  to  the  whole 
amount  of  the  bill  if  there  be  any  party  to  it  who  was  not  a 
party  to  the  accommodation  transaction,  in  which  case  he  will 
be  deemed  a  trustee  for  such  other  party  for  the  surplus. 
(Archbold's  Bankruptcy  Law,  5th  ed.  p.  97.)    But  where  G. 
drew  bills  on  S.  and  S.  drew  bills  on  G.,  both  being  insolvent 
and  in  contemplation  of  bankruptcy,  and  some  of  these  bills, 
amounting  to  £1,727,  were  bought  by  J.  for  £200,  it  was  held 
tliat,  inasmuch  as  J.  must  be  taken  to  have  known  that  the  bills 
wore  fraudulent  bills,  his  proof  must  be  limited  to  the  £200 
which  he  paid.    (Ee  Gomersall,  1  Ch.  D.137 ;  *S'.  C.  on  appeal, 
Jontfi  V.  Gordon,  2  App.  Ca.  616.)    And  if  the  accommodation 
iUMJO])tanao  bo  pledged  by  ^e  drawer  as  security  for  a  smaller 
mim  i\w  pledgee  can  prove  against  the  acceptor's  estate  for 
^11*1 1^^*"^^^  amount  of  the  bill,  though  he  must  not  receive 

l')*»4mM4rn        <[',vliliina8  to  an  amount  exceeding  that  smaller  sum.     (Ex  p. 

III?  utiMMillii         A  **«•/««,  r0  Bunyard,  16  Ch.  D.  330.) 

ff»^..-i.U«*i.*.         Ux  a  (itiso  whore  the  two  parties  have  exchanged  specific 
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acoommodatlon  acceptances  it  is  held  that  the  two  acceptances       g  37, 

are  not  without  coiusideration,  for  the  acceptance  on  one  side  

is  the  consideration  for  the  acceptance  on  the  other.  {Rolfe  y. 
Caslon,  2  H.  Bl.  57Q;  Cowley  v.  Dunlop,  7  T.  E.  665; 
see  also  Ex  p.  Solar ie,  2  D.  &  0.  261.)  And  therefore  the 
bills  are  in  administration  dealt  with  differently  from  mere 
accommodation  bills,  the  acceptor  being  in  each  case  primarily 
liable,  and  not,  as  between  himself  and  the  drawer,  a  mere 
surety  for  the  drawer,  t.  e,y  the  proof  is  on  the  bill  itself,  and 
not  on  the  amount  actually  paid  for  the  bankrupt's  accom- 
modation. It  is  not  essential,  in  order  to  constitute  a  specific 
chanfi^e  of  securities,  that  the  acceptances  giYen  in  exchange 
should  be  the  acceptances  of  the  party  giving  them,  nor  that  the 
amounts  or  dates  should  be  exactly  the  same.  {Buckler  y. 
Buttivant,  3  East,  73.)  See  Byles  on  Bills,  I3th  ed.  pp.  449, 450. 

The  question  whether  or  no  any  particular  transaction  was 
an  exchange  of  specific  acceptances  is  a  question  of  fact,  and 
the  Court  will  look  at  what  passed  between  the  parties  by 
letter  or  otherwise  at  the  time  the  accommodation  took  place 
and  at  all  the  circumstances.     {Buckler  y.  Buttivant,  uhi  sup,) 

A  party  to  an  exchange  of  specific  acceptances  cannot  prove 
against  the  estate  of  the  other  party  until  he  has  taken  up  his 
own  acceptance  or  exonerated  the  other  party's  estate  from 
any  dcum  thereon.  (See  the  judgment  of  Mansfield,  C.  J.,  in 
Sarratt  Y.  Austin,  4  Taunt.  200,  and  Byles  on  Bills,  13th  ed. 
p.  450.)  But  this  question  can  only  arise  in  the  very  unusual 
case  of  the  paper  not  being  discounted. 

"Where  one  or  both  of  such  bills  are  in  the  hands  of  a  third  No  proof  by 
party,  the  holder  can  as  in  other  cases  prove  against  both  ^^®  ertate  on 
estates,  but  such  proof  and  the  payment  of  dividend  thereon  aend^paid  to" 
will  not  g^ve  to  the  estate  so  paying,  if  not  the  estate  primarily  holder, 
liable,  a  right  of  proof  against  the  other  estate  under  the  rule 
iDL  Ex  p.  Walker^  as  explained  hy  Ex  p,  Eawson,  see  post. 

The  fact  that  two  persons,  both  of  whom  have  become  Acceptances 
bankrupt,  have  accepted  bills  drawn  by  the  other,  does  not  must  be  cross- 
enable  either  of  them  to  treat  such  acceptances  as  cross-  aowwnmoda- 
aocommodation  acceptances  unless  they  were  so  in  fact.    In  ^^^^|act. 
Ex  p.  Macrediey  re  Charles^  L.  B.  8  Ch.  535,  Messrs.  Charles 
and  Go.  had  large  mercantile  dealings  with  one  Parkin,  and 
at  ihe  time  of  their  bankruptcy  they  owed  him  £1 1,000 ;  bills 
to  the  amount,   however,   of  £7,000,   accepted  by  Messrs. 
Giarles  and  Co.  had  been  given  to  and  negotiated  by  Parkin 
in  part  payment  of  this  balance,  and  these  bills  had  been 
proved  by  the  holders  against  Messrs.  Charles  and  Co.'s 
estate ;  b^  to  the  amount  of  £13,000  had  also  been  accepted 
by  Parkin  in  favour  of  Messrs.  Charles  and  Co.  for  an  in- 
dependent consideration  which  had  failed,  and  these  bills  had 
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g  37^        also  been  discounted.    Parkin's  estate  was  also  in  liquidation? 

and  his  trustee  claimed  to  set  off  the  bills  accepted  by  Messrs: 

Charles  and  Co.  for  £7,000  against  the  .bills  accepted  by 
Parkin  for  £13,000,  and  to  prore  against  Charles  and  Co.'s 
estate  for  the  whole  amount  of  the  cash  balance.  It  was, 
however,  held  that  he  was  only  entitled  to  prore  for  £4,000, 
f.  c,  the  difference  between  the  ca^h  balance  and  the  amount 
of  the  bills  given  in  part  payment  thereof,  and  Selbome,  L.  C, 
said  that  the  true  principle  to  be  applied  in  these  cases  was 
that  proof  should  only  be  admitted  for  that  sum  for  which  an 
action  could  have  been  maintained  by  one  party  against  the 
other  if  the  bills  had  remained  in  the  situation  in  which  they 
were  actually  found  and  there  had  been  no  bankruptcy. 

Rule  in  Ex  p.       See  also  Ex  p.  Cama^  re  London,  Bombay  and  Mediterranean 

T'^-'^S  ®*'       ^^^^'  ^-  ^-  ^  ^^*  ^®^'  ^  ^^^^^  ^^®  MeUish,  L.  J.,  qualifying 
pUined.  'what  he  had  said  in  Ex  p,  Macredte,  re  Charles,  as  to  the  rule 

in  Ex  p.  Walker  applying  not  only  to  cases  of  an  exchange  of 
accommodation  acceptances,  but  also  to  cases  where  one  bill 
was  in  some  respects  the  consideration  for  the  other,  says  that 
he  thinks  that  the  rule  is  that  stated  by  Lord  Selbome,  namely, 
that  proof  could  only  be  admitted  where  an  action  at  law 
would  lie,  and  not  in  a  case  of  pure  accommodation  accept- 
ances, in  respect  of  which  if  there  was  no  bankruptcy,  no 
action  at  law  would  lie. 

It  is  to  be  observed  that,  of  the  two  grounds  on  which  the  rule 
in  Ex  p.  Walker  was  founded,  preventing  a  proof  by  the  estate 
which  has  paid  the  larger  amount  in  dividends  on  account  of  ac- 
commodation acceptances  against  the  estate  of  the  cross-acceptor 
for  the  excess  so  paid,  one  no  longer  exists  under  the  present 
law,  since,  although  two  proofs  against  one  estate  in  respect  of 
one  and  the  same  debt  are  still  inadmissible,  yet  the  objection 
that  the  debt  incurred  by  the  payment  of  the  excess  in 
dividends  did  not  accrue  until  after  the  bankruptcy  of  the 
person  against  whose  estate  proof  is  sought  to  be  made,  is  no 
longer  a  ground  of  objection  as  the  liability  existed  at  the 
time  of  the  bankruptcy. 

Double  proof.  It  must  be  remembered  that  where  there  is  one  estate  there 
can  in  no  case  be  two  proofs  on  one  debt,  and  this  even 
though  there  be  separate  contracts  in  respect  of  the  same 
debt.  {Re  Oriental  Commercial  Bank,  ex  p.  The  European  Bank, 
L.  K.  7  Ch.  99.)  It  is  this  principle  which  prevents  sureties 
proving  when  the  principal  creditor  has  already  proved,  not- 
withstanding the  wide  words  of  this  section.  It  is  otherwise 
where  there  are  two  estates,  even  though  they  are  the  estates 
of  two  firms  composed  in  whole  or  in  part  of  the  same  indi- 
viduals.     (See  Schedule  II.  r.  18,  post,  and  note.) 

soma  reoeiyed      ^^  must  also  be  remembered,  that  when  a  creditor  proves 
abroad.  under  an  English  bankruptcy  he  cannot  take  the  benefit  of 
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tlie  Englisli  law  without  bringing  into  the  common  fund  any        ft  3>jr, 

part  of  the  bankrupt's  estate  which  he  may  have  ah-eady 

received  abroad.     (Selkrigg  v.    Davies,   2  Kose,  97 ;   Ex  p. 

WiUon,  re  Douglas,  L.  B.  7  Ch.  490 ;  Banco  de  Portugal  v. 

Waddell,  5  App.  Cas.  161.) 

As  to  proof  for  injuries  caused  by  the  disclaimer  of  onerous 
property,  see  section  55,  post. 

As  to  proof  against  joint  estates  and  separate  estates,  see 
post^  sections  40  (3)  and  59,  and  Schedule  U.  r.  1 8,  and  notes. 

"  Notice  of  any  act  of  bankruptcy  available  against  the  debtor.^* 

Even  without  express  words  of  exclusion,  until  46  Geo.  in.  Debts  in- 
c.  135,  s.  2,  the  effect  of  which  section  was  continued  in  subse-  <^^*"^  ^J*®' 
quent  Acts  (6  Geo.  IV.  c.  16,  s.  47  ;  12  &  13  Vict.  c.  106,  s.  165  ;  ^^ptcy 
24  & 25  Vict.  c.  1 34),  a  debt  contracted  after  an  act  of  bankruptcy,  formerly  not 
even  though  without  notice  of  such  act,  and  d  fortiori,  a  debt  provable: 
contracted  with  notice,  could  not  have  been  proved,  because  the  now  provable 
bankruptcy  related  to  the  act  of  bankruptcy,  and  such  a  debt  ^otiJIe* 
would  not,  therefore,  have  been  a  debt  due  from  the  bank- 
rupt at  the  date  of  the  bankruptcy.     Persons  having  notice  of 
an   act  of  bankruptcy  were  expressly   excluded   from    the 
benefit  of  the  above-mentioned  section,   and  also  from  the 
benefit  of  the  sections  of  the  Acts  of  1849  and  1861,  relating 
to  mutual  debts  and  credits,  sureties,  and  contingent  debts 
respectively.    All  debts  contracted  without  notice  are  now,  as 
under  the  Act  of  1869,  provable. 

The  words  "notice  of  any  act  of  bankruptcy  available  Notice  only 
against  the  debtor,"   mean  not  that  a  debt  incurred  after  diaqiwlifiea 
notice  of  such  an  act  of  bankruptcy  never  constitutes  a  debt  moi^jT^ 
provable  in  bankruptcy,  but  only  that  it  is  not  provable  if 
bankruptcy  follows  within  three  months  of  such  act  being 
committed:  see  section  168  (1),  post,  and  JEx  p.  Crosbie,  re 
Bedell,  7  Ch.  D.  123. 

As  to  what  amounts  to  notice,  see  Breioin  v.  Briscoe,  28  L.  ^*t  is 
J.    Q.   B.   329 ;   Pike  v.   Stevens,    12   a  B.  465 ;    Udall  v.  ^^*^°®* 
Walton,  14  M.  &  W.  254  ;  Hope  v.  Meek,  10  Ex.  829  ;  25  L. 
J.  Ex.  11  ;  Loader  v.  Hiscock,  1  F.  &  F.  132  ;  Lacking  ton  v. 
FAliott,  8  Scott,  N.  E.  275 ;    Rothicell  v.   Timbrell,   1  Dow. 
N.  8.  778 ;  Green  v.  Laurie,   1  Ex.  335 ;  Follett  v.  Hoppe, 
6  C.  B.  226;  Ex  p.  Dawes,  re  Husband,  L.  E.  19  Eq.  438 ; 
'Ex  p.  Snowball,  re  Douglas,  L.  E.  7  Ch.  534;  Lucas  v.  Dicker, 
6  C.  P.  D.  150.     As  to  what  does  not  amount  to  notice,  see  What  ia  not 
Bamsey  v.  Eaton,  10  M.  &  W.  22 ;  Pennell  v.  Stephens,  7  C.  ^^'^^• 
B.  987 ;  Bird  v.  Bass,  6  M.  &  Gr.  143;  Green  v.  Steer,  1  Q. 
B.  710;  Conway  Y.  Nail,  1  C.  B.  643;  Hocking  v.  Acraman, 
12  M.  &  W.  170 ;    Sowerby  v.  Brooks,  4  B.  &  A.  523 ;    Ex  p. 
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§37. 


Available. 


Sub-B.  (4). 
Estimate. 


Amendment. 


Halifax,  3  M.  D.  &  D.  544  ;  Churchill  y.  Crease,  5  Bing.  177; 
Edwards  v.  Cooper,  11  Q.  B.  33 ;  Evans  t.  Hallam,  L.  B.  6 
Q.  B.  713;  Gladstone  v.  Padwick,  L.  B.  6  Ex.  203. 

The  result  of  the  above  cases  would  briefly  seem  to  be  that 
the  notice  must  be  knowledge,  or  means  of  knowledge,  of  an 
act  of  bankruptcy  committed,  or  of  facts  amounting  in  law  to 
an  act  of  bankruptcy,  even  if  the  x>erson  having  knowledge  of 
the  facts  be  ignorant  that  they  do  in  law  amount  to  an  act  of 
bankruptcy;  but  notice  of  facts  which  may  or  may  not 
amount  to  an  act  of  bankruptcy  is  not  sufficient ;  that  the 
knowledge  must  be  the  knowledge  of  the  person  relying  on 
the  want  of  notice,  or  of  an  agent  having  discretion  in  rela- 
tion  to  the  transaction ;  that  a  formal  notice  given  may  allege 
generally  that  the  debtor  has  committed  an  act  of  bank- 
ruptcy, without  specifying  particularly  the  act*  See  further, 
in  relation  to  notice,  post,  note  to  section  49.  It  seems  that 
when  it  is  sought  to  bring  a  transaction  within  the  protective 
provisions  of  the  bankruptcy  law,  the  party  upholding  the 
transaction,  inasmuch  as  he  relies  on  want  of  notice,  must 
prove  it  {Pearson  v.  Graham,  6  A.  &  E.  899;  Exp.  SchuUe, 
re  MatanU,  L.  B.  9  Gh.  409 ;  Ex  p.  Cartwright,  re  Joy,  44  L. 
T.  883),  though  Bacon,  C.  J.,  in  the  case  of  Re  Waugh,  ex  p, 
Dickin,  4  Ch.  D.  524,  said  that  the  dictum  mEx  p.  SchuUe,  had 
it  been  necessary  for  the  decision  of  the  case  before  him,  would 
have  required  some  further  consideration.  Probably  where  it  is 
sought  to  avoid  a  transaction  on  the  ground  that  it  took  place 
after  notice,  the  onus  will  lie  on  the  party  seeking  to  avoid 
the  transaction  to  prove  notice. 

The  numerous  and  somewhat  conflicting  decisions  under 
sections  31,  94  and  95  of  the  Act  of  1869,  as  to  the  meaning 
of  ''  available  for  adjudication,"  need  not  be  cited  here,  since 
section  168  (1)  contains  the  following  definition  :  ^'  Available 
act  of  bankruptcy  means  any  act  of  bankruptcy  available  for 
a  bankruptcy  petition  at  the  date  of  the  presentation  of  the 
petition  on  which  the  receiving  order  is  made.*^ 

It  was  held  that  the  corresponding  section  of  the  Act  of 
1869  (section  31),  did  not  enable  the  trustee  to  estimate  the 
balance  which  might  become  due  to  a  secured  creditor  who 
had  not  valued  or  realized  his  security.  {Ex  p.  Good,  re  Lee, 
14  Ch.  D.  82.) 

In  a  case  of  an  evident  mistake,  amendment  of  proof  was 
allowed  after  the  creditor  had  voted  in  the  choice  of  a  trustee. 
{Ex  p.  Schojield,  re  Firth,  12  Ch.  D.  337.)  See,  also,  for 
other  cases  where  amendment  was  allowed  under  the  former 
act.  Ex  p.  Adamson,  re  Collie^  8  Ch.  D.  807 ;  Ex  p.  Bag* 
shaw,  re  Ker,  13  Ch.  D.  304;  Ex  p.  mUton,  re  Greaves, 
43  L.  T.  480  ;  not  allowed,  Couldery  v.  Bartrum,  19  Ch.  D.  394. 
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See  as  to  rules  and  forms  as  to  proof,  section  39^  and  note,        ft  qj^ 
Schedule  11.  and  notes,  and  Eules  169 — 174.  — — 


38.  Where  there  have   been  mutual   credits,  mutual  Matual  credit 

'  and  set-off. 

debts,  or  other  mutual  dealings  between  a  debtor  against 
whom  a  reoeiving  order  shall  be  made  under  this  Act, 
and  any  other  person  proving  or  claiming  to  prove  a  debt 
xmder  such  reoeiving  order,  an  account  shall  be  taken  of 
what  is  due  from  the  one  party  to  the  other  in  respect  of 
such  mutual  dealings,  and  the  sum  due  from  the  one  party 
shall  be  set  off  against  any  sum  due  from  the  other  party,* 
and  the  balance  of  the  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively ;  but  a  person 
shall  not  be  entitled  under  this  section  to  claim  the  benefit 
of  any  set-off  against  the  property  of  a  debtor  in  any 
case  where  he  had  at  the  time  of  giving  credit  to  the 
debtor,  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor,  and  available  against  him. 

Substituting  '^  debtor  against  whom  a  receiving  order  shall 
be  made  under  this  Act,"  for  "  bankrupt,"  and  **  receiving 
order"  for  "bankruptcy,"  and  omitting  the  words  ''for 
adjudication  "  after  ^*  available  against  him,"  this  section  is  a 
re-enactment  of  section  39  of  the  Act  of  1869. 

For  comparison,  section  171  of  the  Act  of  1849  is  here  set 
out  at  length: — 

"  That  where  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual 
debts  between  the  bankrupt  and  any  other  person,  the  Court 
shall  state  the  account  between  them,  and  one  debt  or  demand 
may  be  set  against  another;  notwithstanding  any  prior  act 
of  bankruptcy  committed  by  such  bankrupt  before  the  credit 
given  to  or  the  debt  contracted  by  him ;  and  what  shaU 
appear  due  on  either  side  on  the  balance  of  such  account,  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respectively ; 
and  every  debt  or  demand  hereby  made  provable  against  the 
estate  of  the  bankrupt  may  also  be  set  off  in  manner  afore- 
said against  such  estate,  provided  that  the  person  claiming 
the  benefit  of  such  set-off  had  not,  when  such  credit  was 
given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  com* 
mitted." 
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8  3S^  THe  general  law  of  set-off,  as  depending  upon  tlie  statute 

—  2  Geo.  n.  c.  22,  is  distinct  from  set-off  in  bankruptcj.     The 

Set-off.  law  of  set-off  in  bankruptcj,  as  to  the  form  of  tine  section, 

remained  unchanged  from  6  Geo.  IV.  c.  16,  s.  50,  until  the 
Act  of  1869;  but  the  effect  of  the  section  would  seem  to 
have  been  widened  from  time  to  time,  according  as  successive 
statutes  widened  the  class  of  claims  provable. 

Old  and  new        ^^®  principal  changes  which  were  introduced  by  section  39 
law  com-         of  the  Act  of  1869  were  these  : — 

P"®^  The  words  **  mutual  dealifiga  "  were  new. 

"  Any  person  proving^  or  claiming  to  prove. ^^  The  old  sec- 
tion appended  no  qualiiication  to  the  word  person ;  but  in  the 
latter  part  of  the  section  it  was  provided  that  "  all  debts  and 
'demands  made  provable  in  bankruptcy  may  be  set  off."  Sec- 
tion 39  did  not  contain  the  words  above  quoted,  and  the 
omission  is  important,  even  though  no  change  of  law  were 
intended,  since  the  old  law,  to  a  great  extent,  depended  on 
those  words. 

^^ An  account  shall  he  taken."  The  old  words  were,  "the 
Court  shall  state  an  account ;  "  section  39  did  not  say  who  was 
to  take  the  account,  but  where  a  creditor  seeks  to  prove  it 
would  be  the  trustee  in  the  first  instance  who  would  reduce 
the  proof,  by  deducting  the  amount  due  to  the  bankrupt's 
estate,  though,  of  course,  a  creditor  in  swearing  his  proof 
should  give  credit  at  least  for  any  liquidated  set-off. 

**  Notice  of  an  act  of  bankruptcy  committed  by  the  debtor, 
and  available  against  him."  The  old  section  before  1869 
merely  said,  "  notice  of  an  act  of  bankruptcy  by  such  bank- 
rupt committed,"  and  inasmuch  as,  by  the  Act  of  1869,  the 
act  of  bankruptcy,  to  be  available,  must  have  occurred  within 
six  (by  the  present  Act  three)  months,  the  result  of  the  addi- 
tional words  is,  that  notice  of  an  act  of  bankruptcy  will  not 
deprive  a  person  of  his  right  to  set-off,  unless  the  act  of  bank- 
ruptcy, of  which  he  has  notice,  has  occurred  within  six  (now 
three)  months  of  his  giving  credit.  It  has  already  been 
pointed  out  that  the  present  Act  differs  from  that  of  1869  by 
omitting  the  words  ^^ for  adjudication"  after  ^^  available  against 
him."  This  makes  no  real  change,  because  section  168  of 
this  Act  defines,  **  available  act  of  bankruptcy  "  as  "  any  act 
of  bankruptcy  available  for  a  bankruptcy  petition  at  the  date 
of  the  presentation  of  the  petition  on  which  the  receiving 
order  is  made."  It  would  seem  that  an  act  of  bankruptcy 
which  ceases  by  lapse  of  time  to  be  available,  will  also  cease 
to  deprive  the  creditor  of  his  right  of  set-off,  although  it  was 
available  at  the  time  the  credit  was  given.  (Ex  p.  Crosbie,  re 
Bedell,  7  Ch.  D.  123.) 
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.    Parke,  B.,  in  the  case  of  Forsterv.  Wilson,  12  M.  &  W.  191^        §  38. 

speaks  thus  of  set-off : — "  The  right  of  set-off  in  bankruptcy  ^   'i — ^ 

does  not  appear  to  rest  on  the  same  principle  as  the  ri&^ht  of 

eet-off  between  solvent  parties.    The  latter  is  given  by  the 

Statutes  of  Set-off  (2  Geo.  11.  c.  22,  s.  13,  and  8  Geo.  11.  c.  24, 

3.  4)  to  prevent  cross-actions,  and  if  the  defendant  could  sue 

the  plaintiff  for  a  debt  due  to  him,  not  in  his  representative 

character,  he  might  set  it  off- under  these  statutes  in  an  action 

by  the  plaintiff  suing  in  his  individual  character  also,  though 

the  plaintiff,  or  defendant,  might  claim  their  respective  debts  .     . 

as  trustee  for  a  third  person.     If  the  debts  were  legal  debts, 

due  to  each  in  his  own  right,  it  would  be  sufficient.     But 

under  the  bankrupt  statutes  the  mutual  credit  clause  has 

not  been  so  construed.    The  object  of  this  clause  (originally 

introduced  in  a  temporary  Act,  4  &  5  Anne,  c.  17,  continued 

by  5  Geo.  II.  c.  30,  and  now  re-enacted  by  6  Geo.  IV.  c.  16), 

is  not  to  avoid  cross- actions,  for  none  would  lie   against 

assignees,  and  one  against  the  bankrupt  would  be  unavailing, 

but  to  do  substantial  justice  between  the  parties  where  a  debt 

is  really  due  from  the  bankrupt  to  the  debtor  to  his  estate ; 

and  the  Court  of  King's  Bench,  in  construing  this  clause,  has 

held  that  it  did  not  authorize  a  set-off  where  the  debt,  though 

legally  due  to  the  debtor  from  the  bankrupt,  was  really  due 

to  him  as  trustee  for  another,  and  though  recoverable  in  a 

cross-action,  would  not  have  been  recovered  for  his  own 

benefit.     This  appears  to  have  been  the  main  ground  for  the 

decision  in  the  ease  of  Fair  v.  Maclver,  16  East,  130,  and  we 

conceive  that  the  principle  of  that  decisiou  was  correct."     See 

also  Exp.  Clelandf  reDavies,  L.  R.  2  Ch.  808,  where  the  so-called 

lien  of  a  solicitor  was  held  to  prevent  the  successful  litigant  to 

whom  the  costs  were  payable  from  setting  off  such  costs  against 

a  debt  payable  by  him  to  the  unsuccessful  litigant  by  whom 

the  costs  were  payable.    As  to  the  true  nature  of  the  solicitor's 

lien  being  merely  a  claim  to  the  protection  of  the  Court  as  to 

his  costs  when  the  equitable  interference  of  the  Court  is  asked 

for,  as,  for  instance,  on  an  application  to  set  off  one  judgment 

against  another,  see  Mercer  v.  Graves,  L.  B.  7  Q.  B.  499. 

The  effect  of  the  term  "  mutual  credit "  is  important. 

Mutual  credit  is  a  wider  term  than  mutual  debt,     {l^ose  v.  Distinotion 
Hart,  8  Taunt.  449 ;  2  Sm.  L.  C.  267,  6th  ed.)     The  nature  between 
of  the  distinction  between  "mutual  debts"  and  "mutual  "^^^  j 
credits"  is  thus  described  by  Lord  Brougham,  in  the  judgment  mutual  debt, 
delivered  by  him  in  Younff  v.  The  Bank  of  Bengal,  1  Moo.  P. 
0.  C.  150: — "Now,  although  generally  speaking,  debt  and 
credit  are  correlative  terms,  and  A.  giving  credit  to  B.  may 
seem  to  imply  that  B.  is  indebted  to  A.,  yet  it  may  be  admitted 
that  the  introduction  of  the  words  mutual  credit  extends  the 
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§  88*       right  of  set-off  to  cases  where  the  party  receiving  the  credit  is 

not  debtor  in  presenti  to  him  who  gives  the  credit.  Accordingly, 

the  relation  contemplated  by  the  statute  has  been  held  to  be 
established,  when  the  debt  is  immediately  due  from  the  one 
party,  and  only  due  on  a  future  day  from  the  other.  It  was  so 
held  in  Ex  p.  Preacott,  I  Atk.  230,  where  the  mutual  credit  was 
constituted  by  simple  contract  debts  presently  due  on  the  one 
side,  and  a  specialty  debt  not  due  on  the  other." 

Meaning  of  For  some  time  previous  to  the  leading  case  of  Rose  v.  Hart, 
mutual  credit.  2  Sm.  L.  C.  267,  6th  ed.,  **  mutual  credit"  received,  except  in 
the  case  of  Ex  />.  Ockenden,  1  Atk.  235,  a  very  wide  interpre- 
tation ;  but,  by  the  above  leading  case,  the  interpretation  was 
considerably  narrowed,  and  GFibbs,  0.  J.,  held  that  the  Legis- 
lature meant  such  ''credits"  only  as  mu</,  in  their  nature, 
terminate  in  ''debts;"  as,  where  a  debt  is  due  from  one 
party  and  credit  given  by  him,  on  the  other  hand,  for  a  sum 
of  money  payable  at  a  future  day,  and  which  will  then 
become  a  debt ;  or  where  there  is  a  debt  on  one  side,  and  a 
delivery  of  property  with  directions  to  turn  it  into  money  on 
the  other ;  but  that  where  there  was  a  mere  deposit  of  pro- 
perty without  any  authority  to  turn  it  into  money  no  debt 
could  arise  out  of  it,  and  therefore  it  was  not  a  credit  within, 
the  meaning  of  the  statute. 

In  Easum  v.  Cato,  5  B.  &  Ad.  861,  the  interpretation  was 
again  widened,  the  Court  holding  that  it  was  enough  if  the 
transaction  would  most  likely  end  in  a  debt. 

But  in  the  next  important  case,  Young  v.  The  Bank  of 
Bengal,  uhi  sup.,  the  principle  laid  down  seems  to  have  been 
that  a  deposit,  with  power,  in  case  of  default,  to  sell  and  pay 
over  the  surplus  does  not  until  default  amount  to  a  credit  to 
the  depositary,  such  deposit  only  being  in  presenti  a  bailment. 
But  although  a  deposit  as  a  security  with  power  to  realize  in 
case  of  default,  is  not  a  credit  until  such  default  shall  have 
been  made,  yet  it  appears,  from  Naarogi  v.  The  Chartered 
Bank  of  India,  L.  B.  3  0.  P.  444,  that  a  deposit  of  bills  with 
an  authority  to  receive  the  amount  at  maturity,  even  though 
such  authority  be  revocable,  is,  until  revoked,  a  giving  credit 
to  the  depositary.  In  Astley  v.  Gurney,  L.  E.  4  C.  F.  714, 
the  judgment  of  the  majority  of  the  Court  expressly  approves 
of  the  case  of  Naarogi  v.  The  Chartered  Bank  of  India;  but  it 
is  to  be  observed  that  Astley  v.  Gurney  differs  from  the  former 
case  in  this  important  particular,  that  the  judgment  in  Astley 
V.  Gurney  rested  to  a  great  extent  on  the  fact  that  there  was 
a  power  to  sell  irrevocable,  because  coupled  with  an  interest. 
It  is,  however,  to  be  observed,  that  it  is  by.no  means  dear 
that  the  words  ^* mutual  dealings^*  do  not  put  an  end  to  the 
former  rule  that  cross  claims  to  be  set  off  against  each  other 
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nnder  the  mutual  credit  clause  must  be  such  as  must  termi-^       8  38. 
nate  in  debts.     (See  Booih  v.  Hutchinson,  L.  R.  15  Eq.  311 ;  ■ 

but  see  Ee  Winter,  ex  p,  BoUand,  8  Ch.  D.  225.)  When 
mutual  credits  are  claimed,  the  mutual  account  ought  to  be 
taken  up  to  the  time  when  the  person  who  claims  the  benefit 
of  the  section  has  notice  of  an  act  of  bankruptcy,  as  the 
existence  of  mutual  dealings  and  accounts  protects  ihe  credits 
and  debts  on  each  side  from  the  operation  of  the  act  of  bank- 
ruptcy imtil  notice  of  it.  The  words  '' notwithstanding  a 
previous  act  of  bankruptcy,"  which  appeared  in  the  Act  of 
1849,  are  to  be  implied  in  the  section.  {Elliott  y.  Turquand, 
7  App.  Ca.  79.) 

As  to  the  effect  of  an  agreement  to  exclude  this  section,  Agreement  to 
Bacon,  C.  J.,  in  the  case  of  Ex  p.  Fletcher,  re  Vaughan,  6  Ch.  D.  exdudo 
350,  seems  to  have  been  of  opinion  that  the  effect  of  the  mutual  ■®*'**^- 
credit  section,  being  an  especial  statutory  enactment,  could  not 
be  excluded  by  agreement,  but  it  is  to  be  observed  that  the 
Ck)urt  of  Appeal  expressly  decided  the  case  on  the  ground 
that  no  such  agreement  had  been  proved  in  fact.  The  case 
of  Young  v.  Bank  of  Bengal,  1  Dea.  622,  founded  on  the 
authority  of  Clark  v.  Fell,  4  B.  &  Ad.  404,  has  been  con- 
sidered to  show  that  the  effect  of  the  section  may  be  excluded 
by  express  agreement ;  but  the  latter  case,  decided  as  it  was 
on  the  difference  between  an  action  and  proceedings  in  bank- 
ruptcy, would  probably  now  not  be  considered  a  strong 
authority ;  and  it  is  submitted  that  no  agreement  can  prevail 
so  as  to  exclude  the  operation  of  the  section.  See  per  Lord 
Selbome,  L.  C,  in  Ex  p.  Bartiett,  re  Deveze,  L.  B.  9  Ch.  293. 

All  claims  provable  in  bankruptcy  may  be  the  subject  of  What  may 
set-off,  because  the  words  ** mutual  dealings"  will  include  bjtherabject 
every  case  of  provable  claims,   and  this  cuthough,   in  the  ®'*®*"®"' 
present  Act,  as  in  that  of  1869,  there  are  no  express  words 
similar  to  those  in  the  Act  of  1849,  making  all  provable  debts 
the  subject  of  set-off.    {Booth  v.  Hutchinson,  ubi  sup.)    Under 
the  Acts  of  1849  and  1861,  damages  in  respect  of  breaches  of 
contracts,  unliquidated  at  the  commencement  of  the  bank- 
ruptcy, were  on  assessment  provable,  but  it  was  at  least 
doubtful  whether  such  damages,  while  unliquidated,  could  be 
the  subject  of  set-off.     See  Makeham  v.  Crow,  15  C.  B.  N.  S. 
847,  where  leave  was  given  to  the  defendant  to  plead  a  set-off 
of  iinliquidated  damages,  and  to  the  plaintiff  to  demur. 

But  it  was  settled  that  the  right  of  set-off,  as  enlarged  by 
the  Act  of  1869,  extended  to  unliquidated  damages  if  provable, 
and  such  a  set-off  may  now  be  pleaded  by  the  defendant  to  an 
action  by  a  trustee  without,  recourse  to  the  Court  of  Bank- 
ruptcy. {Peat  V.  Jones,  8  Q.  B.  D.  147 ;  cf.  Mersey  Steel  Sp 
Iron  Co,  V.  Naylor,  9  Q.  B.  D.  648.)     The  right  of  proof,  and 


128 


ADUINISTHATION  OF  FBOPEBTT. 


§38. 


What  may 
not  be  set  off. 


BifferQnce  in 
natureof  debts 
immaterial. 


Untaxed 
costs. 


Exception  to 
the  role  that 
the  right  to 
set  off  must 
be  mutual. 


consequently  the  right  of  set-off,  extends  not  only  to  breaches 
of  contract  but  to  oreaches  of  obligations  arising  out  of  con- 
tract. Thus  it  was  held,  foUowing  Peat  t.  Jones,  uhi  sup.y 
that  unliquidated  damages  for  fraudulent  misrepresentation 
by  the  bankrupt  on  sale  of  a  chattel  could  be  the  subject  of 
set-off.     {Jack  v.  Kipping,  9  a  B.  D.  113.) 

As  to  what  claims  may  not  be  set  off,  see  Ex  p.  Price,  re 
Lankester,  L.  R.  10  Ch.  648;  Re  Winter,  ex  p.  Bolland,  8  Ch. 
D.  225.  In  the  case  of  Ex  p.  Griffin,  re  Adams,  14  Ch.  D. 
87,  it  was  held  that  costs  in  the  High  Court  could  not  be 
set  off  against  costs  in  the  Court  of  Bankruptcy,  but  probably 
this  may  be  otherwise  now  that  bankruptcy  maUers  are 
assigned  to  the  Queen's  Bench  Division. 

The  fact  that  cross-claims  are  of  a  different  nature,  as  that 
one  arises  on  a  deed  and  the  other  on  a  simple  contract,  does 
not  prevent  them  from  being  set  off  against  each  other  {Ex  p. 
Law,  De  Gex,  378),  nor  does  the  fact  that  one  debt  is  secured 
and  the  other  unsecured ;  and  the  effect  of  set-off  in  such  a 
case  is  equivalent  pro  tanto  to  payment,  so  that  if  the 
amount  set  off  be  equal  to  the  debt  for  which  the  security 
was  given,  the  debt  b^ing  put  an  end  to,  the  security 
wiU  also  be  put  an  end  to.  {Ex  p,  Barneit,  re  Deveze,  L.  R. 
9  Ch.  293.)  The  circumstance  that  the  creditor  has  colla- 
teral security  for  a  debt  due  to  him  from  the  bankrupt  does 
not  destroy  his  right  of  set-off.  {McKinnon  v.  Armstrong^ 
2  App.  Ca.  531.)  Nor,  it  would  seem,  would  a  person  who 
has  lent  money  to  the  bankrupt  so  as  to  be  postponed  to 
other  creditors,  under  28  &  29  Vict.  c.  66,  s.  5  [Bovill's  Act], 
be  debarred  from  availing  himself  of  a  set-off,  if  he  has  one ; 
^ee  per  James,  L.  J.,  in  Ex  p,  Sheil,  re  Lonergan,  4  Ch.  D.  789. 

At  one  time  untaxed  costs  could  not  be  proved,  and  there- 
fore could  not  be  the  subject  of  set-off ;  but  under  the  present 
Act  untaxed  costs  are  in  all  cases  provable,  and  consequently 
can  be  the  subject  of  set-off.     (See  ante,  p.  107.) 

Generally  a  claim,  which  is  capable  of  being  set  off  by  one 
side,  will  afford  a  mutual  credit,  against  which  the  other 
side  could,  if  necessary,  set  off  their  provable  claims.  In  other 
words,  claims  must  generally  be  within  the  mutual  credit 
clause,  for  both  debtor  and  creditor,  or  for  neither ;  and  a 
claim  cannot  both  be  and  not  be  subject  to  the  mutual  credit 
clause.  But  there  would  seem  to  be  one  exception  to  this 
rule,  and  it  arises  from  the  rule  that  a  man  shall  not  take  ad- 
vantage of  his  own  wrong.  A  depositary  without  power  of 
sale  cannot,  if  he  wrongfully  sell,  treat  the  pawnor's  right  to 
recover  damages  for  the  breach  of  trust  as  a  credit  by  the 
pawnor  to  him,  for  he  cannot  take  advantage  of  his  own 
wrong;    but  the  pawnor  might,   nevertheless,    set-off   the 
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damages  to  which  he  might  be  entitled  for  the  broach  of  trust        8  38. 

against  a  credit  given  to  him  by  the  depositary,  since,  if  he — 

choose,  he  may  waive  the  tort.     {Ex  p.  Eyre,  2  M.  D.  & 
D.  66.) 

As  to  whether  a  man  can  break  a  contract  so  as  to  give 
himself  a  right  of  set-off,  see  the  observation  of  Willes,  J.,  in 
Turner  v.  Thomas,  L.  E.  6  C.  P.  610. 

In  order  to  constitute  that  mutuality  of  debts,  credits,  or  Mntnaliiy 
dealings,  which  is  required  by  the  statute,  it  is  necessary  that  neoessaiy. 
the  debt,  credit,  or  dealing  which  is  set  off,  and  the  debt, 
credit,  or  dealing  against  which  it  is  set  off,  should  be  between 
.the  same  parties,  and  therefore  a  joint  debt  cannot  be  set  off 
against  a  separate  debt,  nor  a  separate  debt  against  a  joint 
debt,  nor  a  debt  due  from  three  partners  against  a  debt  due 
to  two  of  them,  or  the  like.  {Ex  p.  Rose,  Buck,  125 ;  Stairi' 
forth  V.  Feliowes,  1  Marsh.  184;  Ex  p.  Twogood,  11  Ves.  517.) 
A  debtor  of  a  firm  whose  affairs  were  being  liquidated  by 
arrangement  under  the  Act  of  1869  was  held  not  to  be  entitled 
to  set  off  against  his  debt  to  the  firm  debts  due  to  him  from 
the  separate  members  of  the  firm,  in  the  absence  of  any 
agreement  making  the  firm  liable  for  them.  ( Tyso  v.  Pettitt, 
40  L.  T.  132.)  So  where  one  of  several  co-debtors  became 
bankrupt  and  an  action  was  brought  against  them  to  recover 
the  joint  debt,  it  was  held  that  the  mutual  credit  clause 
imder  12  &  13  Vict.  c.  106,  s.  171,  did  not  enable  them  to 
plead  as  a  set-off  a  cross-debt  due  from  the  plaintiff  before 
such  bankruptcy.  {New  Quebrador  Co.  v.  Carr,  L.  R.  4  0.  P. 
651.)  Indeed,  it  would  seem  doubtful  from  that  case  whether 
the  mutual  credit  section  applies  except  between  the  creditor 
and  the  trustee,  and  Turner  v.  Thomas,  L.  B.  6  0.  P.  610, 
would  seem  to  be  an  authority  to  that  effect. 

Again,  in  order  that  debts  may  be  set  off,  they  must  be  due  Debts  ipust 
respectively  in  the  same  right  ( West  v.  Pryce,  2  Bing.  455 ;  ^  ^"®.^. 
Groome  v.  Mealey,  2  Bing.  N.  C.  138) ;  thus  a  debt  due  to  an  ■*°^®  ^^^' 
executor  qud  executor  cannot  be  set  off  against  a  debt  due 
from  him  in  his  own  right.  {Bishop  v.  Church,  3  Atk.  691.) 
The  only  cases  in  which  such  a  set-off  of  claims  arising  in 
different  rights  can  be  allowed  are  those  where  the  person 
daiming  the  benefit  of  it  can  show  some  equitable  ground 
(other  than  the  mere  claim  of  set-off)  for  being  protected 
against  the  legal  demand.  {Middleton  v.  Pollock,  Exp.  Nugee, 
L.  E.  20  Eq.  29.)  Nor  can  a  debt  due  to  a  wife  dum  sola,  be 
set  off  against  a  debt  due  from  the  husband  {Ex  p.  Blagden, 
2  Bose.  249,  19  Yes.  465),  and  a  debt  due  to  or  from  the 
trustee  in  bankruptcy  and  arising  after  the  bankruptcy  in  the 
management  of  the  estate  cannot  oe  set  off  against  a  debt  due 
from  or  to  the  bankrupt  before  the  bankiniptcy.     {West  v. 

W.B.  K 
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Pryce^  2  Bing.  455;  AUoway  y.  Steern,  10  Q.  B.  D.  22;  see 
Sankey  Brook  Coal  Co.  y.  Marsh,  L.  B.  6  Ex.  185.)  See  post, 
note  to  Beet.  55,  however,  as  to  effect  of  noH-disclaimer  on 
the  liability  of  the  estate  of  the  bankrupt. 

This  principle,  excluding  set-off  in  such  cases,  extends,  it 
•'would  seem,  even  to  cases  where  the  trustee  claims  in  respect 
of  a  debt  arising  after  the  bankruptcy  on  a  contract  made  by 
the  bankrupt  before  his  bankruptcy.     Thus,  in  the  case  of 
Ince  Hall  Rolling  Mills  Co.  v.  Douglas  Forge  Co.,  8  Q.  B.  D. 
129,  it  was  held  that  in  an  action  by  the  plaintiff  company  in 
the  course  of  winding-up  for  the  price  of  goods  supplied  to  the 
company  after,  but  in  pursuance  of,  a  contract  made  before  the 
commencement  of  the  winding-up,  the  defendants  could  not 
set  off  a  debt  from  the  plaintiff  company  incurred  prior  to  the 
commencement  of  the  winding-up.     If,  however,  the  set-off  is 
claimed  in  respect  of  the  same  contract  as  that  on  which  the 
debt  arose  after  bankruptcy,  which  the  trustee  is  seeking  to 
enforce,  it  is  submitted  that  the  defendant  will  be  entitled  to 
his  set-off,  on  the  same  principles  upon  which  the  assignee  of 
a  debt  is  compelled  to  allow  a  set-off  in  respect  of  matters 
arising  out  of  the  same  contract  out  of  which  the  assigned 
debt  arose.    These  will  be  found  explained  in  Mangles  v.  Dixon^ 
3  H.  L.  C.  702.     The  construction  put  upon  section  31  of  the 
Act  of  1869,  the  section  in  that  Act  relating  to  proof  of  debts, 
in  Re  Sneezum,  ex  p.  Davis,  3  Ch.  D.  463,  would  have  rendered 
it  unjust  if  the  creditor  were  not  allowed  this  set-off,  because 
the  creditor's  only  remedy  for  the  non-performance  of  the 
bankrupt's  contract  by  breach  after  bankniptcy  was  by  proof, 
though  it  may  be  that  now,  under  section  55,  sub-sections  (4) 
and  (5),  the  creditor  will  be  able  to  secure  a  remedy  other  than 
that  by  proof. 

It  is,  however,  sufficient  if  the  debts  be  due  in  equity  in  the 
same  right.  Thus,  in  Bailey  v.  Finch,  L.  E.  7  Q.  B.  34,  where  a 
bank  stopped  payment,  and  the  trustee  brought  an  action 
against  a  customer  to  recover  the  amount  for  which  his  account 
was  overdrawn,  the  customer  was  allowed  to  set  off  a  sum  due 
to  him  on  an  account  which  he  had  opened  as  executor,  but  to 
which  as  residuarv  legatee  he  was  beneficially  as  well  as  legally 
entitled,  since  although  all  the  charges  on  the  residuaxy 
estates  were  not  satisfied,  he  had,  as  executor,  in  his  posses- 
sion ample  funds  out  of  which  to  satibfy  them.  So,  where  Uie 
trustee  of  a  bankruptcy  which  was  afterwards  annulled  had 
paid  a  sum  of  money,  the  proceeds  of  the  sale  of  the  bank- 
rupt's estate,  into  a  bank  to  his  account  as  such  trustee,  and 
the  partners  in  the  bank  into  which  the  money  was  so  paid 
afterwards,  but  before  the  annulling,  became  bankrupt,  it 
was  held  in  an  action  by  the  trustee  in  the  bankruptcy  of  the 
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partners  against  th^  person  whose  bankruptcy  had   been        g  33^ 

annulled,   for  a  sum'  due  from  him  to  the  bank,  that  the — 

defendant  was  entitled  to  set  off  against  the  claim  of  the 
trustee  the  amount  which  had  been  paid  into  the  bank  by  the 
trustee  in  the  annulled  bankruptcy  of  the  defendant.  {Bailey 
T.  Johnson,  L.  K.  7  Ex.  263  ;  see  also  Ex  p.  Kings  ton,  re  Gross, 
L.  B.  6  Ch.  632.)  But  where  a  brother  and  sister  kept  an 
executorship  account  in  their  joint  names  with  a  bank  where 
the  brother,  who  was  residuary  legatee,  kept  a  private  account, 
and  there  were  outstanding  claims  for  which  the  executors 
were  jointly  liable,  and  the  bankers  failed,  and  at  the  time  of 
filing  the  petition  the  private  account  was  overdrawn,  but  the 
joint  account  had  a  balance  to  its  credit,  it  was  held  that  the 
two  accounts  could  not  be  set  off  against  each  other.  {Ex  p. 
Morier,  re  Willis  ^  Co.,  12  Ch.  D.  491.)  In  the  last  mentioned 
case  the  cases  of  Bailey  v.  Finch  and  Bailey  v.  Johnson  are 
oonmiented  upon,  and  Brett,  L.  J.,  at  p.  502,  thus  sums  up  the 
law: — *^  The  account  standing  in  the  names  of  the  brother  and 
sister,  the  case  could  not  have  been  brought  within  the  rule  of 
equitable  set-off  or  mutual  credit,  imless  the  brother  was  so 
much  the  person  solely  beneficially  interested  that  a  Court  of 
Equity,  without  any  terms  or  any  further  inquiry,  would  have 
obliged  the  sister  to  transfer  the  account  into  her  brother's 
name  alone." 

The  rule  as  to  mutuality  applies  also  to  cases  of  retainer  as  Betainer. 
distinguished  from  cases  of  set-off  proper.    (  Cherry  v.  Boultbee, 
4  My.  &  Cr.  442  ;  Be  Hodgson,  Hodgson  v.  Fox,  9  Ch.  D.  673 ; 
Re  Orpen,  16  Ch.  D.  202.) 

Mutual  credit,  &c.,  within  the  meaning  of  the  Act,  may  Intentioii  not 
exist  independently  of  any  intention  to  create  a  right  of  set-  neoessary  to 
off.     Thus,  taking  an  acceptance  of  the  bankrupt  from  a  third  ^[^^  mutual 
person  {Hankey  v.  Smith,  3  T.  R.  607;  Collins  v.  Jones,  10  *'"^*- 
B  &  C.   777  ;  Bclland  v.  Nash,  8  B.  &  C.  105),  or  taking  an 
acceptance  of  a  third  person  by  indorsement  from  the  bank- 
rupt (^/«ay^  V.  Currie,  12  M.  &  W.  751),  is,  provided  it  be 
''without  notice  of  an  act  of  bankruptcy,"  a  giving  credit 
which  may  be  set  off  against  a  debt  due  to  the  bimkrupt. 
( Collins  V.  Jones,  ubi  sup?) 

The  principle  of  the  mutual  credit  section  was  held,  prior  to  Hntnal  credit 
the  Judicature  Act,   1875,  not  to  apply  to  companies  being  now  admitted 
wound  up  under  the  Companies  Act,  1862.     {QrisselVs  case,  in  winding-up 
L.  R.  1  Ch.  528.)    It  did  apply,  however,  if  the  creditor,  ^^  ^^"^I"""®^ 
seeking  to  set  off  the  calls,  was  himself  a  bankrupt.     {Ex  p. 
Cooper,  re  Duckworth,  L.  B.  2  Ch.  578.)     But  the  effect  of 
section  10  of  the  Judicature  Act,  1875  (38  &  89  Vict.  c.  77),  is 
to  import  the  bankruptcy  rules  of  set-off  into  winding-up,  so 
as  to  entitle  a  defendant  to  set  up  in  an  action  by  the  kqui- 

k2 
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§  38.        dator  any  matter  wluch  would  form  a  ground  of  set-off  in 

bankruptcy.     {Mersey  Steel  Sf  Iron  C8.  v.  Nay  lor  i;   Co.,  9 

Q.  B.  D.  648.) 
Effect  of  It  has  already  been  stated  that  to  hold  a  negotiable  instru- 

^fcS^v**^     ment  to  which  the  bankrupt  is  a  party  constitutes  a  mutual 
to^St  '  credit  between  the  bankrupt  and  the  holder,  which  can  be  made 

available  by  way  of  set-off  against  the  claims  of  the  trustee 
in  bankruptcy,  but  debts,  whether  in  the  shape  of  negotiable 
instruments  or  not,  cannot  be  assigned  after  the  assignee  has 
notice  of  an  available  act  of  bankruptcy  (see  the  express 
words  of  the  section)  so  as  to  give  him  a  right  of  set-off  against 
the  trustee  in  bankruptcy.  Knowledge,  however,  of  insol- 
vency is  not  equivalent  to  notice  of  an  act  of  bankruptcy 
*^  {Hawkins  v.  Whitten,  10  B.  &  C.  217;  Dixon  v.  Cass,  1  B.  & 
Ad.  343),  unless  it  be  knowledge  derived  from  notice  by  the 
debtor  that  he  has  suspended,  or  is  about  to  suspend  payment 
(see  section  4  (1),  f)\  and  where  the  assignment  does  give  a 
right  of  set-off,  it  gives  the  right  for  the  full  amount,  irre- 
spective of  what  the  assignee  may  have  paid.  {Hawkins  v. 
Whitten  ;  Dixon  v.  CasSy  ubi  sup.) 
EffeotinoaBe  Although,  generally,  a  person  to  be  entitled  to  set  off  a 
of  bOlB  taken  liability  of  die  bankrupt  on  a  negotiable  instrument  must  not 
?P^*'^^  have  become  the  holder  with  notice  of  an  act  of  bankruptcy, 
"^^'  yet  if  he  is  himself  liable  upon  the  instrument,  and  is  com- 
pelled to  take  it  up,  the  rule  does  nou  apply,  and  the  fact  that 
he  had  such  notice  when  he  took  iE  up  does  not  deprive  him 
of  the  right  to  set  off  what  he  has  so  paid  against  any  claim 
by  the  trustee  in  bankruptcy  ag^nst  him  {Macarty  v.  Barrow j 
2  Str.  949 ;  Collins  v.  Jones,  10  B.  &  C.  777  ;  McKinnon  v. 
Armstrong,  2  App.  Ca.  531) ;  and  for  the  same  reason,  a 
surety  paying  off  his  principal's  debt  after  the  bankruptcy  of 
the  principal  may  set  off  any  securities  held  by  the  creoitorto 
which  such  payment  may  entitle  him  {Ex  p.  Barrett,  34  L.  J. 
Bank.  31) ;  but  where  a  person  transfers  an  acceptance  of  the 
bankrupt  without  making  himself  liable  upon  it,  ne  cannot  bj 
taking  up  the  bill  after  notice  of  an  act  of  bankruptcy  entitle 
himself  to  set  off  the  bill.     {Ex  p.  Ishester,  1  Bose,  20.) 

It  has  already  been  pointed  out  that  imder  the  Bankruptcy 

Statutes  it  was  held  that  the  mutual  credit  section  did  not  give 

a  right  of  set-off  where  a  debt,  though  legally  due  to  the 

debtor  from  the  bankrupt,  was  really  due  to  him  as  trustee  for 

another,  and  though  recoverable  in  a  cross  action,  would  not 

have  been  recovered  for  his  own  benefit;   but  under  the 

statutes  relating  to  solvent  x)arties,  that  it  would  be  sufficient 

if  the  debts  were  legal  debts  due  to  each  in  his  own  right. 

{Forster  v.  Wilson,  12  M.  &  W.  191.) 

Set-off  There  are,  however,  several  apparent  exceptions  to  the  rule 

br  "^Vat  debts  to  be  set  off  by  a  person  must  be  due  to  hun  in  hiv 

^  '  right.    Thus,  a  debt  due  to  an  agent  on  a  contract,  on 
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behalf  of  a  concealed  principal,  may  be  set  off  by  an  agent       fi  33 

against  a  debt  due  from  him  in  his  own  person,  for  in  such  a  -^ — ■- 

case  the  agent  is  himself  a  contracting  party,  and  liable  per- 
sonally on  the  contract,  although  the  principal  may  also  be 
liable  when  discovered,  and,  as  the  agent  suffers  the  disad^ 
vantage,  he  is  entitled  to  the  benefit  of  his  privity  of  contract 
with  uie  bankrupt  (Lee  v.  Bullen,  27  L.  J.  Q.  B.  161 ;  Koster  v. 
Eason,  2  M.  &  8.  112 ;  Cumming  v.  Forrester,  1  M.  &  8.  498), 
in  which  cases  brokers,  on  a  commission  del  credere,  effecting 
policies  in  their  own  names  as  apparent  principals,  were 
allowed  to  set  off  premiums,  due  to  the  underwriters  on  such 
policies,  against  unpaid  losses  due  from  the  imderwriters. 

Grove  v.  Dubois,  1  T.  B.  112,  went  still  further  in  favour  of 
the  right  of  brokers  to  set  off ;  but  this  case  has  been  much 
disapproved  of.  (See  Parsons  on  Contracts,  4th  ed.  p.  90,  and 
Smith's  Merc.  Law,  6th  ed.  p.  127.) 

The  law,  however,  in  this  respect  is  so  clearly  summarised  in 
Amould  on  Ins.,  p.  215,  3rd  ed.  by  Maclachlan,  that  it  has 
been  thought  advisable  to  insert  the  summary  here. 

1.  In  respect  of  setting  off  losses. 

(a)  Where  a  bankruptcy  has  not  intervened,  the  broker 
can  never  set  off  losses,  whether  adjusted  or  unadjusted,  in  an 
action  brought  against  him  by  the  underwriter  himself ;  for 
such  losses,  though  allowed  in  account,  are  not  mutual  debts 
within  the  Statute  of  Set-off  ( Cumming  v-.  Forrester,  1  M.  & 
S.  498 ;  Thompson  v.  Redman,  11  M.  &  W.  488 ;  Castelli  v. 
Boddington,  1  E.  &  B.  66  ;  Luckie  v.  Bushby,  13  0.  B.  864^ 
unless  a  total  loss  on  a  valued  poUcy  be  an  exception  to  this 
rule ;  but  there  seems  to  be  no  ground  for  this  exception. 
(See  King  v.  Walker,  33  L.  J.  Ex.  167,  325 ;  2  H.  &  C.  384 ; 
3  id.  209.) 

(b)  Where  bankruptcy  has  intervened,  and  the  action  is 
brought  by  the  assignees  of  the  bankrupt  imderwriter,  the 
broker,  who  has  effected  the  policy  in  his  own  name  and  on 
his  own  account — or  in  his  own  name,  but  on  the  account  of 
his  principals  (provided  in  this  last  case  he  has  also  a  lien  on, 
or  an  interest  in,  the  x>olicy  to  the  extent  of  his  set-off)  may 
set  off  losses  allowed  him  in  account  by  the  imderwriter  before 
his  bankruptcy,  though  unadjusted,  because  the  losses  so 
allowed  are  '*  mutual  credits "  within  the  meaning  of  those 
words  in  the  Statutes  of  Bankruptcy.  {Lee  v.  Bullen,  27  L.  J. 
Q.  B.  161 ;  Grove  v.  Dubois,  1  T.  R  112;  Koster  v.  Eason, 
2  M.  &  8.  112;  Parker  v.  Beasley,  id.  423 ;  Davies  v.  Wilkinson, 
4Bing.573.) 

(c)  JBut  where  he  effects  the  policy,  both  in  the  name  and  on 
account  of  his  principals ;  or  where,  when  effected  in  his  own 
name,  but  on  their  account,  he  has  no  lien  on  it ;  or  where  he 
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I  88.       effects  it  in  his  own  name,  but  ezpresslj  on  the  face  of  the 

^ —  policy  as  agent,  he  has  no  right  of  set-off,  even  though  he 

acts  under  a  del  credere  commission  {Koster  v.  Eatton,  2  M.  & 
8.  112;  Baker  v.  Langhorne,  6  Taunt.  519;  Feele  v.  Norths 
cotef  7  Taimt.  478),  unless  the  underwriter,  notwithstanding^ 
the  usual  clause,  ''  and,  or  as  agent,"  &c.,  in  the  common 
policy,  elects  to  treat  the  broker  as  a  principal  in  his  debit 
and  credit  account.     {Lee  v.  BuUen,  27  L.  J.  Q.  B.  161.) 

(d)  For  a  del  credere  commission,  being  a  contract  wholly 
between  the  broker  and  the  assured,  cannot  effect  the  mutual 
rights  and  liabilities  of  the  broker  and  the  underwriter ;  and, 
therefore,  does  not,  per  se,  without  other  requisites,  entitle  the 
broker  to  his  right  of  set-off.  {Peele  v.  NorthcoiCj  7  Taunt.  478 ; 
Houston  y.  Bordenave,  6  Taunt.  45.) 

2.  As  to  returns  of  premium. 

(a)  The  broker  being  the  agent  of  the  underwriter  for 
deaucting  returns  of  premium  in  account  between  them,  may, 
in  an  action  by  the  underwriter  himself  for  premium,  set 
off  sums  due  for  returns  of  premium.  {Shee  v.  CUtrkson, 
12  East,  507.) 

(b)  But  the  death,  or  bankruptcy,  of  the  imderwriter 
operates  as  a  revocation  of  his  agency,  and  the  broker  there- 
fore cannot,  in  an  action  by  the  assignees  or  executors,  set  off 
unadjusted  returns  of  premium,  whether  the  eyents  entitling^ 
to  those  returns  were  known  before  or  after  the  death  or 
bankruptcy.  {Mtnett  y.  Forrester ^  4  Taunt.  541 ;  Gold^ 
Schmidt  y.  Zyow,  id.  535;  Parker  y.  Smith,  16  East,  382; 
Houston  y.  Bobertson,  6  Taunt.  448 ;  Houston  y.  Bordenave, 
6  Taunt.  45.) 

Equitable  Both  the  statutes  of   set-off  between  solvent  parties,  and 

Jiet-ofl.  the  mutual  credit  sections  of  the  various  bankruptcy  statutes, 

by  their  terms  deal  only  with  cases  where  the  plaintiff  or  the 
bankrupt  has  had  immediate  dealings  with  some  person  seek- 
ing to  rely  upon  set-off  or  mutual  credit.  But  under  both 
classes  of  statutes  equitable  set-off  has  been  recognized, 
sometimes  by  allowing  a  defendant  to  set  up  a  debt  due  to 
him  by  a  third  party,  and  sometimes  by  the  Courts  having 
enforced  against  assignees  of  a  debt  or  claim  equities  as 
between  the  original  parties. 

Bulein  Georff$  The  principle  of  George  v.  Clagett^  7  T.  B.  359,  viz.,  that  if 
V.  Clagett.  a  factor,  who  sells  under  a  del  credere  commission,  sells  goods 
as  his  own,  -and  the  buyer  knows  nothing  of  any  principal, 
the  buyer  may  set  off  any  demand  he  may  have  on  the  factor 
against  the  demand  for  the  price  of  the  g^ods  made  by  the 
principal  is  an  instance  of  this  equitable  extension  of  the  statute, 
(See  the  rules  laid  down  by  Mr.  Justice  Willes  in  Semenza  y. 
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Brinsley,  18  C.  B.  N.  S.  467,  and  generallj  Borrtes  y.  Imperial       R  38. 

Ottoman  Bank,  L.  R.  9  C.  P.  38.)   do,  too,  in  the  bankruptcy  of  

the  buyer  the  proof  of  an  undisclosed  vendor  was  held  liable 
to  be  reduced  by  a  claim  of  the  bankrupt  against  the  factor. 
Nor  is  it  material  that  the  factor  in  dealing  in  his  own  name 
is  acting  contrary  to  his  principal's  express  instructions. 
{Exp.  Dixon,  re  Henley,  4  Ch.  D.  133.)  But  it  was  held  in  a 
case  where  the  factor  had  become  bankrupt  that  a  buyer 
could  not  in  an  action  against  him.  by  the  principal  for 
damages  for  not  accepting  set-off  a  demand  arising  from 
mutual  credit  which  he  had  against  the  factor,  mutual  credit 
being  merely  a  statutory  mode  of  settlement  between  himself 
and  the  assignees  of  the  factor,  and  that  the  mutual  credit, 
eyen  if  it  had  been  otherwise  available  to  the  defendant  in 
the  action,  could  not  be  set  up,  because  the  action  was  one 
for  unliquidated  damages.  {Turner  v.  Thomas,  L.  B.  6 
C.  P.  610 :  see  and  compare  Thornton  v.  Maynard,  L.  B.  10 
C.  P.  695.) 

The  decisions  in  the  two  last-mentioned  cases  do  not  seem 
to  conflict.  The  right  to  rely  on  the  set-off  arising  from  the 
debt  of  the  factor  is  an  equitable  right  which  ought  in  no  way 
to  depend  upon  whether  any  one  of  the  parties  is  or  is  not 
bankrupt.  The  case  of  Ex  p.  Dixon,  re  Henley,  uhi  sup., 
merely  recognizes  an  equitable  right  which  would  equally 
have  been  recognized  if  all  parties  had  been  solvent.  The 
rule  in  George  v.  Clagett  has  never,  up  to  the  present  time, 
been  extended,  in  cases  where  the  proceeding  has  been  be- 
tween solvent  parties,  to  the  length  of  allowing  a  buyer 
defendant  to  counter-claim  aeainst  the  plaintiff  vendor  for 
unliquidated  damages  claimed  by  the  former  against  the 
factor.  Prior  to  the  Judicature  Acts  it  could  not  have  been 
BO  extended,  at  all  events  at  law,  because  in  answer  to  a 
claim  for  unliquidated  damages  by  the  vendor  a  set-off,  even 
against  the  vendor  himself,  could  not  have  been  pleaded. 
It  is  true  that  now,  since  the  Judicature  Acts,  such  a  set-off 
can  be  pleaded  to  an  action  for  unliquidated  damages,  or 
unliquidated  damages  can  be  claimed  by  way  of  counter- 
claim to  a  debt,  but  the  change  thus  effected  is  only  a  change 
in  procedure,  and  does  not  make  that  a  defence  which  was  not 
a  defence  before.  {Pellas  v.  The  Neptune  Marine  Insurance 
Co.,  5  0.  P.  D.  34.)  Hence  these  Acts  afford  no  ground  for 
a  corresponding  extension  of  the  rule  in  George  v.  Clagett, 
And  on  other  grounds  such  an  extension  would  be  inex- 
pedient, for  the  fact  that  one  of  two  contracting  parties  has 
an  outstanding  claim  against  the  other  can  hardly  give  him 
any  equity  to  break  the  new  contract. 

There  seems,  therefore,  to  be  no  reason  why  the  happening 
of  a  bankruptcy  should  introduce  a  set-off  which  otherwise 
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could  not  have  been  set  up ;  nor  does  the  case  of  Ex  p.  Dixon, 
re  Henley,  4  Ch.  D.  133,  in  any  way  favour  such  a  proposi- 
tion. 

'  The  case  of  Mangles  v.  Dixon,  3  H.  &  0.  702,  is  an  instance 
where  a  debtor  was  allowed  to  set  up  against  the  claim  of  an 
assignee  of  a  debt  claims  of  his  against  the  assignor  under  the 
contract  out  of  which  the  debt  arose,  and  that  even  though 
the  claim  so  sought  to  be  set  up  had  not  ripened  into  a  debt  at 
the  time  of  the  assignment.  (See  also  Rawson  v.  Samuel, 
Cr.  &  Ph.  161,  178 ;  Jeffryes  v.  Agra  Sf  Masterman^s  Bank, 
L.  E.  2  Eq.  674.) 

But,  even  in  a  case  where  there  are  at  the  time  of  the 
assignment  cross  debts  between  the  assignor  and  debtor, 
equitable  set-off  of  these  cross  debts  does  not  necessarily 
arise,  but  only  where  there  is  an  implied  agreement  amount- 
ing to  a  contract  that  the  one  debt  shall  go  in  liquidation  of 
the  other,  or  where  one  debt  is  secured  by  or  made  a  charge 
on  the  other.  (  Watson  v.  Mid  Wales  Railway,  per  WiUes,  J., 
36  L.  J.  C.  P.  285.) 

39.  With  respect  to  the  mode  of  proving  debtSy  the 
right  of  proof  by  secured  and  other  creditors,  the  admis- 
sion and  rejection  of  proofs,  and  the  other  matters  referred 
to  in  the  Second  Schedule,  the  rules  in  that  schedule  shall 
be  observed. 

Section  168  (2)*provides  that  the  schedules  shall  be  construed 
and  have  effect  as  part  of  the  Act.  See  note  to  schedule  II., 
post.  Bule  1  of  that  schedule  provides  that  proof  shall 
be  made  as  soon  as  may  be  after  receiving  order;  rules  2 — 5, 
mode  of  proof  and  affidavit ;  rule  6,  creditor  to  bear  cost  of 
proof ;  rule  7,  proof  to  be  open  to  inspection;  rule  8,  deduction 
of  trade  discount ;  rules  9 — 1 7,  proof  by  secured  creditors, 
and  valuation  and  sale  of  securities;  rule  18,  proof  in  respect 
of  distinct  contracts;  rule  19,  periodical  payments;  rule  20, 
interest;  rule  21,  debt  payable  at  future  time;  rules  22 — 27, 
admission  and  rejection  of  proofs. 

See  also  Kules  1 69 — 1 74.  As  to  form  of  proof,  Bule  1 69,  and 
Form  52.  Aproof  to  be  used  at  the  first  meeting  must  be  lodged 
with  the  official  receiver  not  less  that  one  dear  day  before 
the  meeting,  Bule  170.  List  of  proofs,  Bule  171.  IVansmis- 
sion  by  official  receiver  to  trustee,  Bule  172.  Proof  to  be 
admitted  or  rejected  by  trustee  in  writing,  or  further  evidence 
to  be  required,  within  fourteen  days  of  its  receipt,  Bule  1 73. 
Time  for  appeal  from  rejection  or  admission  of  a  proof  is 
tweniy-one  days,  Bule  174.  j 
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'   40, — (1.)  In  the  distribation  of  the  property  of  a  bank-       |  40. 
rupt  there  shall  be  paid  in  priority  to  all  other  debts, —       Priority  of 
(a.)  All  parochial  or  other  local  rates  due  from  the  bank*  ^®^**- 
rupt  at  the  date  of  the  reoeiving  order,,  and  having 
become  due  and  payable  within  twelve  months  next 
before  such  time,  and  all  assessed  taxes,  land  tax,  pro- 
perty or  income  tax,  assessed  on  him  up  to  the  fifth 
day  of  April  next  before  the  date  of  the  receiving 
order,  and  not  exceeding  in  the  whole  one  year's 
assessment; 
(b.)  All  wages  or  salary  of  any  clerk  or  servant  in 
respect  of  services  rendered  to  the  bankrupt  during 
four  months  before  the  date  of  the  receiving  order, 
not  exceeding  fifty  pounds ;  and 
(o.)  All  wages  of  any  labourer  or  workman,  not  exceed- 
ing fifty  pounds,  whether  payable  for  time  or  piece- 
work, in  respect  of  services  rendered  to  the  bankrupt 
during  four  months  before  the  date  of  the  receiving 
order, 
(2.)  The  foregoing  debts  shall  rank  equally  between 
themselves,  and  shall  be  paid  in  full,  unless  the  property  of 
the  bankrupt  is  insufficient  to  meet  them,  in  which  case 
they  shall  abate  in  equal  proportions  between  themselves.^ 
(3.)  In  the  case  of  partners  the  joint  estate  shall  be 
applicable  in  the  first  instance  in  payment  of  their  joint 
debts,  and  the  separate  estate  of  each  partner  shall  be 
applicable  in  the  first  instance  in  payment  of  his  separate 
debts.     If  there  is  a  surplus  of  the  separate  estates  it  shall 
be  dealt  with  as  part  of  the  joint  estate.     If  there  is  a 
surplus  of  the  joint  estate  it  shall  be  dealt  with  as  part  of 
the  respective  separate  estates  in  proportion  to  the  right 
and  interest  of  each  partner  in  the  joint  estate. 

(4.)  Subject  to  the  provisions  of  this  Act  all  debts 
proved  in  the  bankruptcy  shall  be  paid  pari  passu. 
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I  40.  (5.)  If  there  is  anj  surplus  after  payment  of  Hie  fore< 

going  debts,  it  shall  be  applied  in  payment  of  interest 
from  the  date  of  the  reoeiving  order  at  the  rate  of  foor 
pounds  per  centum  per  annum  on  all  debts  proved  in  the 
bankruptcy. 

(6.)  Nothing  in  this  section  shall  alter  the  effect  of 

section  five  of   the  Act  twenty-eight  and  twenty-nine 

Victoria,  chapter    eighty-six,    "to   amend   the  Law  of 

Partnership,"   or  shall  prejudice'  the  provisions  of   the 

38  &  39  Vict.  Friendly  Societies  Act,  1875. 

0.  60. 

Sab-f.  (1)  (a).       **The  date  of  the  receiving  order"  is  substituted  for  the 

date  of  the  order  of  adjudication,  which  was  the  date  fixed  by 

section  32  of  the  Act  of  1869. 

Sub-s.  (1)  (6).  Under  the  former  Act  the  servant  or  clerk  had  to  be  **  in 
the  employment  of  the  bankrupt  at  the  date  of  the  adjudica- 
tion." These  words  are  omitted  in  the  new  section,  which 
substitutes  a  provision  that  the  wages  or  salary  must  be  "  in 
respect  of  services  rendered  to  the  bankrupt  during  four  months 
before  the  date  of  the  receiving  order." 

Sttb-s.  (1)  [e) .  A  like  change  is  introduced  as  to  the  wages  of  any  labourer 
or  workman.  The  limit  in  this  case  is  now  £50,  instead  of 
'^  not  exceeding  two  months'  wages."  The  wages  may  now  be 
payable  either  for  time  or  piece-work. 

Clerk  or  Under  the  bankruptcy  statutes  prior  to  this  Act  it  was 

senrant ;  always  held  that  to  constitute  a  **  clerk  or  servant  in  the 

woriw^^'  employment  of  the  bankrupt "  the  employment  must  have  been 
something  more  than  an  occasional  employment.  Thus,  in 
£x  p,  Walter,  re  Heath,  L.  B.  15  Eq.  412,  a  music-master  and 
drill-serjeant  respectively,  who  gave  lessons  by  the  hour  in  a 
school,  were  held,  on  the  bankruptcy  of  the  school-master,  not 
to  be  clerks,  servants,  or  labourers.  Thus,  a  singer  at  a  place 
of  public  entertainment  {Exp,  Harcourt,  31  L.  T.  188),  and  an 
accountant  not  exclusively  employed  {Ex  p.  Butler,  28  L.  T. 
376),  were  held  not  to  be  servants;  but  a  commercial  traveller 
at  an  annual  salary  {Ex  p,  Neal,  Mont.  &  MA.  194),  a  mate 
of  a  vessel  {Ex p,  Hojnhorg,  2  M.  D.  &  D.  642),  and  seamen 
{Re  DatoBon,  Fonb.  B.  C.  229)  were  held  to  be  servants ;  and  it 
was  also  held  that,,  though  the  service  need  not  be  yearly  ( JSr 
p.  Collier,  4  D.  &  C.  520),  yet  there  must  be  more  than  a  mere 
weekly  hiring,  though  the  pajment  might  be  weekly  {Ex  p, 
Crawfoot,  Mont.  270  ;  Exp.  Grellier,  Mont.  264) ;  and  that  the 
services  must  have  been  due  to  the  bankrupt  exclusively. 
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(Exp.  Oldham,  32  L.  T.,  0.  S.  181 ;  Exp.  Butler,  28  L.  T.,        ft  aa 
O.  S.  375  ;  Exp.  Chipchase,  7  L.  T.  290.)  — ^ — 

The  words,  however,  of  the  present  section,  as  has  been 
said,  are  considerably  idtered,  and  it  may  be  doubtful  how  far 
the  old  authorities  will  be  applicable  under  the  new  law.  It 
seems  clear,  at  all  events,  that  under  the  present  Act,  in  the 
case  of  a  labourer  who  now  gets  priority  for  piece-work,  the 
services  need  not  be  due  to  one  master  exclusively. 

The  clerk  or  servant  must  be  paid  by  salary,  and  not  by 
commission.  {Ex  p.  Simmons,  30  L.  T.  311 ;  Exp.  Hickin,  19 
L.  J.  Bank.  8 ;  3  De  G.  &  8.  662.) 

As  to  what  constitutes  a  labourer,  or  workman.  Bacon,  C.  J., 
said  that  the  fact  that  a  labourer  employed  others  under  him, 
being  paid  himself  wages  calculated  by  the  result  of  the 
labour  performed,  did  not  necessarily  make  him  a  contractor, 
and  not  a  servant.     (Exp.  AlUop,  re  Disney,  32  L.  T.  433.) 

By  section  18,  sub-section  (14),  no  composition  or  scheme 
shall  be  approved  by  the  Court  which  does  not  provide  for  the 
payment  in  priority  to  other  debts  of  all  debts  directed  to  be 
so  paid  in  the  distribution  of  the  property  of  a  bankrupt. 

The  corresponding  section  of  the  Act  of  1869  was  held  not  Ko  applica- 
to  extend,  iinder  section  10  of  the  Judicature  Act,  1875,  to  tiontooom« 
the  case  of  a  company  in  liquidation.     {Re  Albion  Steel  Sf  Wire  pany. 
Co.,  7  Ch.  D.  547.)     Generally,  as  to  the  application  of  sec- 
tion 10,  see  Re  Railway  Plant  Sf  Steel  Co.,  8  Ch.  D.  183 ;  Re 
Richards  Sf  Co.,  11  Ch.  D.  676  ;  Re  Withernsea  Brickworks  Co., 
16  Ch.  D.  337;  Northern  Counties  Insurance  Co.,  17  Ch.  D.  337.) 

The  Crown  is  bound  by  the  provisions  of  this  section  as  to 
the  priorities  of  debts  :  see  section  150,  post. 

^^  Joint  and  separate  estatesJ** 

Section  59  deals  with  joint  and  separate  dividends.  Section  Sub-s.  (3). 
110  gives  -poxver  to  present  a  petition  against  one  partner 
alone.  Section  112  provides  that  the  property  of  partners 
shall  in  case  of  different  petitions  against  different  members 
of  the  partnership  be  vested  in  the  same  trustee.  Section  113 
deals  with  joint  actions  by  the  trustee  and  the  bankrupt's 
partners.  Section  115  provides  that  proceedings  may  be  taken 
by  or  against  partners,  or  a  person  carrying  on  business  under 
a  partnership  name,  in  the  name  of  the  firm. 

In  order  to  sustain  a  joint  petition  against  two  or  more  Joint petitioii. 
persons,  it  is  necessary  that  some  act  of  bankruptcy  shall  have 
been  committed  by  each  of  them.  This  may  be  a  joint  act  of 
bankruptcy ;  but  it  is  not  requisite  that  they  should  have  com- 
mitted a  joint  act  of  bankruptcy,  or  that  they  should  all  have 
committed  an  act  of  bankruptcy  of  the  same  kind;  and  in  „ 
order  to  support  a  joint  petition  against  all  the  members  of  a 
firm,  the  acts  of  bankruptcy  must  have  been  conimitted  during 
the  continuance  of  a  joint  debt,  and  the  petition  must  bo 
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lounded  on  a  joint  debt.  {Ex  p,  Clarke,  1  D.  &  Ch.  544.)  It 
"would  seem  that  a  finn  can  now  commit  an  act  of  bankruptcy 
by  non-compliance  "with  a  bankruptcy  notice  founded  on  a 

I'udgment  against  the  finn,  and  by  virtue  of  section  115  can 
lave  a  receiving  order  made  against  it  as  a  firm.  This  will 
have  the  effect  of  a  receiving  order  against  each  of  the  per- 
sons who  are  partners  in  the  firm  at  the  date  of  the  order, 
Bule  195.  No  order  of  adjudication  shall  be  made  against 
a  firm  in  the  firm  name,  but  it  shall  be  made  against  the 
partners  individually,  Eule  197.  As  to  what  does  and  does 
not  amount  to  a  joint  act  of  bankruptcy  see  3ftlls  v.  Bennett^ 
2  M.  &  S.  556 ;  Spencer  v.  Billing,  3  Camp.  310. 

Generally  speaking,  acts  of  bankruptcy  by  partners  are  the 
same  as  those  by  separate  debtors.  With  reference  to  what 
assignments  by  partners  constitute  acts  of  bankruptcy,  it  has 
been  held  that  an  assignment  by  an  outgoing  partner  of  his 
interest  in  the  partnership  assets  to  the  continuing  partners  is 
not  necessarily  fraudulent  as  against  creditors,  and,  as  such, 
an  act  of  bankruptcy.  The  test,  however,  in  all  these  cases  is 
the  bonajides,  {Exp.  Ruffin,  6  Ves.  119 ;  Exp,  Fell,  10  Ves. 
347  ;  Exp.  Williams,  11  \'es.  3 ;  jEr/).  Walker,  31  L.  J.  Bank. 
69 ;  Ex  p.  Mayou,  re  Wood,  34  L.  J.  Bank.  25.)  The  assign- 
ment by  partners  of  all  their  joint  estate,  or  the  assignment  by 
a  partner  of  all  his  joint  estate,  or  of  all  his  separate  estate, 
are  not  necessarily  acts  of  bankruptcy  {Abbott  v.  Burbage, 
2  Bing.  N.  C.  444 ;  Ex  p.  Walker,  ubi  sup.) ;  but  where  a 
partner  assigned  the  whole  of  his  separate  assets,  and  gave  a 
power  of  attorney  to  assira  all  his  personal  property,  to  secure 
an  existing  separate  debt,  and  the  partnership  was  at  the 
time  insolvent,  the  execution  of  the  deed  was  held  to  be  an 
act  of  bankruptcy.  {Ex  p.  Trevor,  re  Burghardt,  I  Ch.  D.  297.) 
If  the  assignment  by  a  partner  to  a  co-partner  of  the  whole  of 
his  Ehare  in  the  joint  assets  be  not  an  act  of  bankruptcy,  it 
follows  of  course  that  the  share  which  up  to  the  time  of 
assignment  had  been  joint  estate  is  thereby  converted  into  the 
separate  estate  of  the  partner  to  whom  it  is  assigned ;  while 
if  the  assignment  be  an  act  of  bankruptcy,  the  property 
remains  part  of  the  joint  estate.     {Ex  p.  Walker,  ubi  sup.) 

Persons  may  be  jointly  petitioned  against  who  are  not 
strictly  speaking  partners,  provided  they  are  jointly  indebted 
in  a  sufficient  amount ;  and  the  property,  if  any,  in  which  they 
are  jointly  interested  for  the  purpose  of  a  joint  adventure  in 
respect  of  which  the  joint  debts  were  contracted  will  be  for  all 
purposes  joint  estate.  (See  Ex  p.  Dewhurst,  re  Leggatt,  L.  R. 
8  Ch.  965;  Lindley  on  Partnership,  1139,  3rd  ed.) 

Where  there  is  a  joint  adjudication,  the  whole  of  the  pro- 
perty of  the  bankrupts,  whether  partnership  or  separate  pro- 
perty, vests  in  the  trustee,  and  is  administered  by  nim,  but  if 
only  one  member  of  a  partnership  becomes  bankrupt,  bis 
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^trustee  beoomes  tenant  in  common  with  the  other  partners,       ft  40. 

subject,  however,  to  an  account,  for,  as  Lord  Tenterden  said, — 

in  Holdemesse  y.  Shackles,  8  B.  &  C.  612,  ''It  is  clearly 
established  as  a  good  principle  of  law  that  if  one  partner 
becomes  a  bankrupt  his  assignees  can  obtain  no  share  of  the 
partnership  effects  until  they  first  satisfy  all  that  is  due  from 
him  to  the  partnership."  The  trustee  does  not  become  a  co- 
partner with  the  solvent  partners,  but  the  bankruptcy  of  one 
partner  constitutes  a  dissolution  of  the  partnership  {Fox  v. 
Hanbury,  Cowp.  445 ;  Edwards  v.  Hooper,  11  M.  &  W.  363), 
and  the  trustee  is  in  strictness  entitled  to  put  a  person  in  pos- 
session of  the  whole  of  the  property  of  the  firm.  This,  how- 
ever, is  seldom  done,  as  the  solvent  partners,  either  by  consent 
or  through  the  intervention  of  the  Court,  make  arrangements 
for  securing  to  the  trustee  payment  of  the  bankrupt's  share 
in  the  assets  of  the  firm.  (See  lindley  on  Partnership,  p.  1 150, 
3rd  ed. ;  Christian  on  Bankruptcy,  v.  ii.,  p.  58.) 

The  administration  of  the  partnership  affairs  for  the  pur-  Administra- 
pose  of  ascertaining  and  paying  to  the  trustee  the  bankrupt's  tion  of  pro- 
share  in  the  assets  will  be  carried  out,  as  a  rule,  by  the  solvent  P®"^' 
partner,  unless  there  be  any  misconduct  on  his  part,  or  he  be 
abroad  or  dead  {Ex  p,  Gordon,  re  Dixon,  L.  K.  8  Ch.  555 ; 
Hankey  v.  Garrett,  1  Ves.  235  ;  Barker  v.  Goodair,  1 1  Ves. 
78),  and  he  may  apply  to  the  Court  to  restrain  the  trustee 
from  interfering  {Allen  v.  Kilhre,  4  Madd.  464),  but  he  must 
furnish  the  trustee  with  proper  accounts,  and  allow  him  to 
inspect  the  partnership  books  {Ex  p,  Stoveld,  1  Gl.  &  J.  1 85), 
nor  will  this  right  be  defeated  by  any  arrangement  made  by 
the  bankrupt  and  his  partners  in  anticipation  of  bankruptcy. 
{Ex  p.  Warden,  re  Williams,  21 W.  R.  51.)  But  it  seems  that 
a  provision  for  a  valuation  in  case  of  the  bankruptcy  of 
one  partner  is  valid  {Whitmore  v.  Mason,  2  J.  &  H.  204), 
notwithstanding  the  doubts  expressed  by  Lord  Eldon  in 
Wilson  T.  Greenwood,  1  Swan.  481.  In  the  absence  of 
agreement,  solvent  partners  administering  the  joint  estate 
must  accoimt  for  the  profits  made  by  the  employment  by 
them  of  the  capital  as  constituted  at  the  date  of  the  bankruptcy 
up  to  the  time,  not  of  adjudication,  but  of  the  winding-up 
of  the  estate  by  sale  or  otherwise.  {Crawshay  v.  Collins, 
15  Ves.  218,  229.)  A  provision  in  a  partnership  deed  that 
on  the  bankruptcy  of  one  of  the  partners  his  share,  or  any  part 
of  it,  should  go  over  to  the  other  partners  is  void,  as  a  fraud 
on  the  bankruptcy  law.  {Whitmore  v.  Mason,  ubi  sup.)  So, 
too,  although  rights  of  action  on  debts  due  to  the  partnership 
pass  like  the  rest  of  the  partnership  property  to  the  trustee  as 
tenant  in  common  with  the  solvent  partner,  yet  it  would  seem 
from  section  114  that,  as  a  rule,  a  solvent  partner  may  sue  for 
such  a  debt  in  his  own  name,  unless  the  Court  thmk  fit  to 
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8  40.        authorize  the  trustee  to  bring  the  action  in  the  names  of  him- 
self  and  of  the  solvent  partner  under  section  113. 

Diflsolation  It  is  to  be  observed  that  the  dissolution,  in  the  case  of  a 

dates  from  act  partner  being  sepcurately  adjudicated  bankrupt,  dates  from  the 
®'^"^'  act  of  bankruptcy,  and  that  the  authority  of  the  bankrupt  to 

mptcy,  ^^^Y  ^ii;}^  the  partnership  assets  is  determined  from  that  date, 

and  the  accounts  between  the  trustee  of  the  bankrupt^partner 
and  the  solvent  partners  are  made  up  from  the  same  date,  except 
as  to  profits  made  by  the  solvent  partners  subsequent  to  tne 
bankruptcy  by  employment  of  the  capital  existing  at  the  date 
of  the  oankruptc}',  of  which,  as  has  been  seen,  the  trustee  is 
entitled  to  an  account.  ( Crawshay  v.  Collins ^  1 5  Ves.  218.)  B  ut 
neither  the  trustee  nor  the  solvent  partners  can  avoid  a  bond 
fide  transaction  entered  into  with  a  person  who  has  no  notice 
of  an  available  act  of  bankruptcy  by  the  bankrupt  partner 
acting  for  the  firm  during  the  period  between  act  of 
bankruptcy  and  receiving  order.  The  former  cannot  do 
BO  on  account  of  provisions  in  the  protective  section  49, 
and  the  solvent  partners  cannot  do  so  because  they  cannot 
disavow  the  acts  of  one  whom  they  have  held  out  as 
their  agent.  If  the  transaction  be  not  bond  fide,  it  may  be 
avoided,  and  apparently  the  trustee  and  the  solvent  partners 
may  join  to  avoid  it.  The  estoppel  on  the  bankrupt  is  not 
binding  on  the  trustee,  and  thus,  in  Heilbut  v.  Neville,  L.  R.  5 
C.  P.  478,  it  was  held  that  where  one  of  two  partners  has,  in 
fraud  of  the  other,  and  by  way  of  fraudulent  preference, 
indorsed  bills  of  exchange  of  the  firm  to  a  separate  creditor 
of  his,  in  payment  of  a  provable  debt,  and  has  afterwards 
become  bankrupt,  his  assignees  have  a  right  to  recover  the 
proceeds  of  the  bills  from  the  creditor  so  preferred ;  but  if 
the  indorsement  be  invalid  as  against  the  solvent  partner  by 
reason  of  the  creditor  having  taken  the  bills  with  knowledge 
of  the  fraud,  the  assignees  and  such  solvent  partner  may 
sue  jointly  in  trover  for  the  recovery  of  the  bills  from  such 
creditor. 

Where  any  one  partner  remains  solvent,  and  in  a  position 

to  be  entitled  to  deal  with  the  partnership  estate,  there  will 

be  no  distribution  of  the  partnership  assets  in  bankruptcy, 

but  in  all  other  cases  the  partnership  assets,  to  the  extent  of 

the  interest  of  the  bankrupt,  will  be  administered,  as  well  as 

his  separate  estate ;  and  wherever  there  is  administration  of 

the  partnership  assets  in  bankruptcy  the  administration  of 

the  joint  and  separate  estates  will  be  kept  distinct. 

Di«tnbnti<m         Sub-section  (3)  embodies  the  rule  as  to  the  distribution  of 

t^^L  i^^'^J  and  separate  estates,  laid  down  by  Lord  Kinir,  in  £x  p. 

SSSi  ^^^A  ^  ^\^«^«-  i^^»  ^^^^  was  as  follows :    "Ihat  joint 

creditors  shall  be  first  paid  out  of  the  partnership  or  joint 
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estate,  and  the  separate  creditors  out  of  the  separate  estate  of       ft  40. 

each  partner ;  and  if  there  be  a  surplus  of  the  joint  estate — 

besides  what  will  pay  the  joint  creditors,  the  same  shall  be 
applied  to  pay  the  separate  creditors ;  and  if  there  be,  on  the 
other  hand,  a  surplus  of  the  separate  estate  beyond  what  will 
satisfy  the  separate  creditors,  it  shall  go  to  supply  any  defi- 
ciency that  may  remain  as  to  the  joint  creditors. 

It  was  upon  this  rule  that  Lord  Loughborough's  celebrated  Lord  Loogh- 
order  was  founded,  which  was  as  follows : —  borough's 

"And  I  do  further  order  that  the  commissioner  do  cause  ^^^- 
distinct  accounts  to  be  kept  of  the  joint  estate,  and  also  of  •'^**"**^  **^d 
such  separate  estate  or  e.8tates ;  and  that  what  shall  be  found  ??|j*™*^  . 
to  belong  to  the  separate  estate  or  estates  shall  be  applied,  in  spectively  to 
the  first  place,  in  or  towards  satisfaction  of  the  debts  of  the  bo  satisfied 
respectiye  separate  creditors ;  and  in  case  there  shall  be  any  out  of  joint 
overplus  of  the  joint  estate,  after  all  the  joint  creditors  shaU  «^»d  separate 
be  paid  and  satisfied  their  whole  demands,  that  the  share  or  ^ 
shares,  interest  or  interests  of  the  bankrupt  or  bankrupts, 
whose  separate  estate  or  estates  is  or  are  to  be  applied  in 
manner  before  directed,  in  such  overplus  be  carried  to  the 
account  of  his  or  their  separate  estate  or  estates  and  be 
applied  in  or  towards  satisfaction  of  his  or  their  separate 
debts ;  and  in  case  there  shall  be  any  overplus  of  the  separate 
estate  or  estates  of  such  bankrupt  or  bankrupts,  after  all 
iheir  separate  creditors  shall  be  paid  and  satisfied  their  whole 
demands,  that  the  overplus  of  such  separate  estate  or  estates 
be  carried  to  the  account  of  the  joint  estate,  and  be  applied  in 
or  towards  satisfaction  of  the  joint  debts ;  and  that  the  costs 
of  taking  such  accounts  be  paid  out  of  such  separate  estate  or 
estetes,  and  be  settled  by  the  commissioner  in  case  the  parties 
differ  about  the  same."     Order,  March  6,  1794,  1  Mont.  & 
Ayr.  454  (2nd  ed.).    And  see  B.  215. 

As  to  what  constitutes  satisfaction  of  the  whole  of  the  EzdusiTeof 
demands  of  joint  and  separate  creditors  respectively,  James,  interest  smoe 
L.  J.,  in  the  case  of  Exp.  Findlay,  re  Collie,  45  L.  T.  61,  said,  adjudication. 
"The  rule  in  bankruptey  is  very  clear.     "When  creditor  is 
competing  with  creditor,  interest  which  has  accrued  due  since 
the  adjudication  cannot  be  claimed  till  all  the  creditors,  both 
joint  and  separate^  have  received  twenty  shillings  in  the 
pound  in  respect  of  the  principal  sums  owing  to  them." 

The  rule,  however,  that  the  separate  estate  of  each  partner 
should,  in  the  first  instance,  be  applied  to  the  payment  of  his 
separate  debts  was  subject  to  the  following  exceptions : — 

(1.)  Joint  creditors  may  prove  against  and  receive  divi-  (l.)  When 
dends  out  of  each  of  the  separate  estates  provided  there  is  no  ^f^  ^  no 
joint  estate  and  no  solvent  partner  who  can  be  sued.     {Ex  p,  J^'*'^^  estate. 
Mayden,  1  Bxo.  C.  C.  453;  Exp.  Sadler,  15  Yes.  52;  Exp. 
Bauermany  3  Dea.  476.) 
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The  existence,  however,  of  a  solvent  partner,  if  he  be 
abroad  {Ex  p.  Pinkerion,  6  Ves.  *14),  or  the  fact  that  the 
estate  of  a  deceased  partner  is  solvent  {Ex  p.  Bauerman^  3 
Dea.  476)  will  not  prevent  joint  creditors  from  availing  them- 
selves of  this  exception,  because  under  those  circumstances 
.there  would  be  no  solvent  partner  whom  they  could  sue. 

On  the  other  hand  a  partner  will  be  deemed  to  be  solvent 
although  he  be,  in  fact,  insolvent  until  his  insolvency  has 
been  judicifidly  declared.     {Ex  p.  Janson^  3  Madd.  229.) 

The  existence  of  any  joint  estate  whatsoever,  no  matter 
how  little  it  may  be,  defeats  this  right  of  the  joint  creditors 
{Exp.  Taittf  16  Ves.  193),  unless  it  be  pledged  for  its  full 
value  {Ex  p.  Oeller,  2  Madd.  262),  and  perhaps  even  then  it 
would  be  necessary  for  thB  pledgee  to  realize  its  value,  as 
until  that  is  done  it  would  be  impossible  to  say  that  there 
would  be  no  joint  estate. 

If  there  is  any  doubt  as  to  whether  there  is  any  joint  estate, 
an  inquiry  will  be  directed.  {Exp,  Birley,  1  M.  D.  £  D.  887, 
2  M.  D.  &  D.  354.) 

If  upon  the  assumption  that  there  is  no  joint  estate,  joint 
creditors  prove  against  and  receive  dividends  out  of  one  or 
more  of  the  separate  estates  and  joint  estate  is  subsequently 
discovered,  the  estates  so  burdened  are  entitled  to  reim- 
bursement out  of  the  proceeds  of  this  joint  estate.  {Ex  p, 
Willock,  re  Daives,  2  Rose,  392.) 

(2.)  Where  a  joint  creditor  is  the  petitioning  creditor  under 
a  separate  adjudication,  he  may  prove  against  and  receive 
dividends  out  of  the  separate  esteLte  pari  passu  with  the  sepa* 
rate  creditors  {Ex  p.  Ackermann,  14  Ves.  604),  and  this, 
although  there  is  due  to  him  a  separate  debt,  sufficient  to 
have  supported  the  petition  {Ex  p.  Burnett,  2  M.  D.  &  D. 
357),  and  although  as  to  part  of  the  dividends,  he  will  only  be 
trustee  for  another  joint  creditor.  {Exp,  De  Tasiet,l7  Ves.  247.) 

It  is  to  be  observed  that  sub-section  (3)  and  section  69, 
which  embody  the  rule  laid  down  by  Lord  King  as  to  the  dis- 
tribution of  joint  and  separate  estate,  make  no  mention  of 
the  above  exceptions,  and  perhaps,  considering  the  unsatis- 
factory grounds  upon  which  they  are  based,  and  the  disap-*- 
proval  with  which  they  have  occasionally  met  (see  per  Lord 
Eldon,  in  Exp,  Pinkerton,  6  Ves.  814),  it  was  the  intention  of 
the  legislature  that  they  should  no  longer  obtain. 

.  (3.)  Joint  creditors  may  by  paying  the  separate  creditors  in 
full  acquire  the  right  to  prove  against  and  receive  dividends 
put  of  that  separate  estate  {Ex  p.  Chandler,  9  Ves.  36) ;  but 
an  undertaking  to  pay  the  separate  creditors  is  not  sufficient, 
at  any  rate  unless  they  are  ascertained.      {Ex  p.  Taittf  16 
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Yes.  193.)     The  petitioning  creditor,  althougli  lie  may  be,  in        ft  40. 

fact,  a  joint  creditor,  is  for  this  purpose  deemed  to  be  a  '- — 

separate  creditor,  and  must  be  paid  in  full.    {Ex  p.  Chandler ^ 
ubi  sup.) 

Payment  in  full  did  not,  under  former  statutes  for  this 
purpose,  include  payment  of  interest  {Ex  p.  Clarke,  4  Ves. 
676) ;  and  the  effect  of  sub-section  (5)  of  this  section  will  be 
the  same,  viz.,  that  neither  joint  nor  separate  creditors  can 
receive  interest  from  the  date  of  the  receiving  order  until  all 
the  creditors  have  received  twenty  shillings  in  the  pound. 

To  the  rule  that  the  joint  estate  is  in  the  first  instance  to  be 
distributed  amongst  the  joint  creditors  there  appears  to  be  no 
exception. 

In  administration    in    bankruptcy  the   joint    estate  and  Joint  creditor 
separate  estate  are  so  much  considered  as  distinct  estates,  holding 
that  a  joint  creditor  having  a  security  upon  the  separate  J^^J^^^' 
estate  of  one  of  the  partners  is  entitled  to  prove  against  the  estate  may 
joint  estate  for  the  full  amount  of  his  debt,  without  giving  up  enforce 
his  security,  and  vice  versd,     {Ex  p.  Peacock,  2  Gl.  &  J.  27  ;  Becurity 
Ex  p.  Bowden,  1  D.  &  C.   35  ;  The  Bank  of  Australasia  v.  *»*^* 
Flower  ^  Co.,  L.  R.  1  P.  C.  27,  46 ;  Exp.  West  Riding  Bank^  ^te) 
ing  Co.,  re  Turner,  19  Ch.  D.  105.)     If  a  creditor  of  a  firm  tLiidvlcev€riA, 
and  also  of  an  individual  partner  holds  security  from  that 
partner    for  both  the  joint    and   separate    debt,   and    the 
realized  separate  security  is  more  than  sufficient  to  satisfy 
the  separate    debt,    such  creditor  may  prove  against    the 
joint  estate  for  the  full  amount  of  the  joint  debt,  without 
deducting  the  security.     {Ex  p.  Watson,  re  Walker,  42  L.  T* 
516.)      And  it  is  submitted  that  the  creditor  would  in  such 
case  be  entitied  to  the  benefit  of  the  balance  of  the  sepa-> 
rate  security  as  security  for  the  joint  debt,  otherwise  the 
effect  of  the  bankruptcy  of  his  debtor  would  be  to  deprive 
the  creditor  of  a  security  for  which  he  had  contracted.     The 
case  of  Ex  p.  West  Biding  Banking  Co,  v.  Turner,  ubi  sup., 
shows  that  the  test  in  each  case  is,  whether  the  security  if 
given  up  would  augment  the  estate  against  which  proof  is 
sought  to  be  made.    Where  a  creditor  of  the  joint  estate,  and 
also  of  one  of  the  separate  estates,  holds  as  security  for  both 
of  the  debts  property  belonging  to  the  separate  estate  of  the 
partner  who  is  separately  indebted,  he  may  apportion  the 
proceeds  of  his   security  in  whatever  way  is  most  to  his 
advantage.     {Ex  p.  Dickin,  re  Foster,  L.  R.  20  Eq.  767.) 
See  post,  section  59,  sub-section  (2). 

In  order  that  the  rule  may  be  observed,  that  the  joint  estate 
should  in  the  first  instance,  be  applied  to  the  joint  debts,  and 
the  separate  estate  to  the  separate  debts,  distinct  accounts 
must  be  kept  of  the  joint  and  of  the  separate  estates  (Rule 

w.B.  L 
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ft  40.       215),  and  tliis  renders  it  necessaiy  to  ascertain: — 1.  Wliat 

* —  estate  is  joint,  and  what  is  separate?    2.  Wliat  debts  are 

joint,  and  what  are  separate? 

Wbatefttaiti  Whatever  is  as  between  the  parties  themselves  joint 
"J°^^  *"*^  ostate,  and  whatever  is  as  between  them  separate  estate  will 
plpparate  ^®»  unless  affected  by  the  doctrine  of  reputed  ownership, 

*  joint  or  separate  estate  for  the  purpose  of  distribution  amongst 

the  creditors,  and,  as  the  rules  as  to  the  distribution  of  joint 
and  separate  estates  are  founded  upon  the  equities  of  the 
partners  inter  se,  and  not  upon  any  lien  of  the  creditors  upon 
Character  of  them,  the  character  of  either  joint  or  separate  property  may 
estate  may  be  be  changed  by  any  bond  fide  alteration  by  the  partners  {Ex  p. 
»^^^y  Ruffin,  6  Ves.  119;  ^x  />.  Williams,  11  Ves.  6);  and  this, 
^  *  even  though  at  the  time  of  such  alteration  the  estate  of  which 

the  property  is  transferred,  is  insolvent.  {Ex  p.  Walker ,  4  De 
G.  F.  &  J.  509.)  The  agreement  to  transfer,  however,  must 
not  be  executory  {Ex  p.  Kemptner,  L.  R.  8  Eq.  286;  Exp, 
Wheeler,  Buck.  25) ;  nor  must  it  be  tainted  with  fraud. 
{Ex  p.  EowlandsoHj  2  Yes.  &  B.  172;  Andersoti  v.  Maltby, 
2  Yes.  244.)  The  transfer  must  be  such  as  to  get  rid  of  any 
rights  in  the  transferring  partner  to  have  the  transferred 
assets  applied  in  indemnifying  him  against  the  liabilities  of 
^P-^orley,  the  firm.  Thus,  in  the  case  of  Ex  p,  Morley,  re  White,  L.  B.  8 
r»  Wh\t$.  ^  jQ2g^  it  was  stipulated  by  a  partnership  deed  that  A.  and 
B.  should  be  partners  in  the  profits  of  the  business,  the 
capital  of  which  belonged  to  A. ;  and  that  on  the  death  of  A. 
the  partnership  should  be  dissolved,  and  B.'s  share  of  profits 
should  thenceforth  belong  to  A.'s  representatives,  and  that 
his  representatives  should  thenceforth  carry  on  the  business, 
and  that  B.  should  receive  from  them  his  share  of  the  profits 
up  to  A.'s  death.  A.  died,  having  appointed  B.  his  executor. 
B.  carried  on  the  trade  for  fourteen  months,  and  then  filed  a 
petition  for  liquidation.  Part  of  the  stock-in-trade  which 
existed  at  A.'s  death  still  remained  in  specie,  but  the  greater 
part  had  been  disposed  of  by  B.  in  the  course  of  the  business, 
and  fresh  stock-in-trade  bought  by  him.  The  Court  held  that 
the  partnership  deed  only  meant  that  the  capital,  subject  to 
the  payment  of  the  debts,  should  belong  to  A.'s  representa- 
tives, and  had  not  the  effect  of  converting  the  stock-in-trade 
into  the  separate  estate  of  A.,  but  that  so  much  of  the  present 
assets  as  had  been  in  existence  at  A.'s  death  was  applicable 
as  joint  estate  to  pay  the  joint  creditors  of  the  firm,  and  so 
much  as  had  been  bought  since  A.'s  death,  was  applicable  as 
separate  estate  of  B.  This  case  was  followed  in  Ex  p.  Dear, 
re  White,  1  Ch.  D.  514,  and  Ex  p.  Manchester  Banhj  re 
Mellor,  12  Ch.  D.  917,  affirmed  sub  nom.  Ex  p.  Butcher 
13Ch.  D.  465. 


JOINT  AND  8KPARATE  ESTATE.  147 

But  in  the  case  of  £e  Simpson,  L.  E.  9  Ch.  572,  where  four       ft  40. 

brothers  carried  on  business  in  partnership  under  a  deed  — * — 

which  provided  that  the  death  01  one  partner  should  not  ^e  Simpson. 

dissolve  the  partnershipi  but  that  the  business  should  be 

carried  on  by  the  survivor  or  survivors,  and  the  share  of  the 

deceased  partner  ascertained  at  the  next  yearly  stock-taking 

and  paid  to  his  representatives  by  instalments,  two  of  the 

partners  died,  and  afterwards  the  survivors  became  bankrupt, 

at  which  time  no  steps  had  been  taken  to  ascertain  the  shares 

of  the  deceased  parsers.    It  was  held  that  the  creditors  of 

the  four  partners  had  no  right  to  have  the  joint  assets  of 

the  four  which  remained  in  specie  applied  first  in  payment 

of  their  debts,  upon  the  ground  that  by  the  partnership  deed 

the  whole  interest  in  the  assets  passed  immediately  on  the 

death  of  one  partner  to  the  survivors. 

As  to  the  case  of  separate  businesses,  see  Re  Childs,  L.  B.  Separate 
9    Ch.    508,    where    the    bankrupt    owned    a    business    at  husmefls. 
Brighton  and  one-fourth  of  a  business  in  London,  three- 
fourths  of  which  were  settled  to  the  separate  use  of  his 
wife,   and   it  was  held   that   the  London   assets  were  to 
be  applied  first  of  all  to  payment  of  the  London  creditors. 
Compare  Be  Beale,  ex  p.  Corhridge^  4  Ch.  D.  246.      As  to 
this  last  case,  see  now  section  3  of  the  Married  Women's 
Property  Act,  1882,  which  makes  money,  &c.  lent  by  a  wife 
to  her  husband  his  assets  in  case  of  bankruptcy,  subject  to 
the  wife's  right  to  a  dividend  after  all  the  creditors  for 
valuable  consideration  have  been  satisfied.    It  is  a  question  Qaestaon  of 
of  fact  whether  the  property  is  joint  or  separate  estate,  nor  fact  whether 
can  the  conduct  of  the  bankrupts  leading  a  creditor  to  believe  J"?**^  ?^P*' 
joint  to  be  separate  estate  entiUe  him  to  treat  it  as  such  for  **    estate, 
the  purpose  of  proof.     {Ex  p.  Connell,  3  Dea.  201 ;  Re  Collie^ 
ex  p.  Manchester  Bank,  3  Ch.  D.  481.) 

Although  the  rule  as .  to  the  distribution  of  joint  and  Doctrine  of 
separate  estate  is,  as  we  have  already  seen,  founded  upon  reputed^ 
the  equities  of  the  partners  inter  se,  and  consequently  that  is  ^J^^J^  ^t 
deemed  to  be  joint  or  separate  estate  which  is  so  as  between  ^d^^ante 
them,  yet  this  is  subject  to  the  doctrine  of  reputed  ownership,  estate, 
so  that  the  separate  property  of  one  partner  in  the  reputed 
ownership  of  the  firm  will  be  dealt  with  as  part  of  the  joint 
estate  {Exp,  Hare,  1  Dea.  16),  and  joint  property  of  the  firm 
in  the  reputed  ownership  of  one  partner  will  be  dealt  with  as 
part  of  his  separate  estate.     See,  however,  ante. 

What  circumstances  generally  will  render  the  doctrine  of 
reputed  ownership  applicable  will  be  fully  examined,  post, 
note  to  section  44  (3) ;  but  it  seems  desirable  here  to  consider 
how  that  doctrine  affects  the  character  of  the  different  estates, 
where  there  has-been  a  change  in  a  firm,  either  by  a  former 
partner  retiring,  or  a  new  partner  being  admitted. 

h  2 
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S  40.  Such  a  change  does  not  necessarily  cause  a  change  in  the 

'- —  reputed  ownership  of  the  property  of  the  old  firm;  this  is 

particularly  true  of  debts  owing  to  the  old  firm  and  of 
merchandise  belonging  to  it,  bud.  in  the  hands  of  third 
persons,  and  there  is  abundant  authority  to  show  that  debts 
{Ex  p.  Burton,  1  Gl.  &  J.  207  ;  Ex  p,  Spraaue,  4  De  G.  M.  & 
G.  866)  and  goods  {Ex  p.  Harris^  1  Madd.  583)  left  in  the 
reputed  ownership  of  the  old  firm,  although,  in  fact,  belonging 
to  the  new  firm,  must,  in  the  event  of  bankruptcy,  be  treated 
as  part  of  the  joint  estate  of  the  old  firm. 

Where  partnership  property  comes  into  the  hands  of  one 
partner  by  survivorship,  and  that  partner  becomes  bankrupt, 
very  strong  circumstances  are  required  to  show  that  such 
property  is  distributable,  as  his  separate,  and  not  as  his  joint 
estate.     {Exp,  Leafy  M.  &  C.  662;  Ex  p.  Heathy  4  Jur.  8.) 

If  he  continues  to  carry  on  the  business  contrary  to  the 
trust  reposed  in  him,  and  against  the  consent  of  the  persons 
interested  in  the  estate  of  the  deceased  partners,  it  is  clear 
that  the  reputed  ownership  clause  will  not  apply.  {Stockifig 
V.  Dawson,  17  L.  J.  Ch.  282.)  Where,  however,  a  partnership 
is  dissolved,  and  one  of  the  partners  continues  to  carry  on  the 
business  on  his  own  account,  and  where  from  lapse  of  time, 
or  otherwise,  there  is  evidence  to  show  acquiescence  in  such  a 
course  of  proceeding  on  the  part  of  the  retired  partners,  then 
the  nature  of  the  property  will  be  held  to  have  oeen  changed 
either  by  virtue  of  a  tacit  agreement  between  the  partners 
themselves,  or  by  virtue  of  the  doctrine  of  reputed  ownership, 
and  in  either  case  that  which  was  the  joint  estate  of  all  will  be 
distributable  as  the  separate  estate  of  the  continuing  partners. 
{Horn  V.  Baker,  9  East,  215 ;  West  v.  Skip,  1  Yes.  sen.  242 ; 
Ex  p.  Barrow,  2  Eose,  252  ;  Lindley  on  Partnership,  3rd  ed. 
1197,  1198.) 

Joint  estate  A  representation  that  there  is  a  partnership  is  sufficient  to 

by  zepnte,        create  joint  estate;  it  is  created  by  reputed  ownership  {Exp. 

^^^   .    Arhouin,  De  G.  359),  and  if  a  person  hold  himself  out  as 

nurtxierabip  in  pjj^j.^jjQj,  ytf]^  another,  the  fact  that  there  is  a  secret  arrange^ 

ment  between  them  that  the  whole  of  the  assets  shall  belong 

to  one  of  them  will  not  prevent  such  assets  being  joint  estate. 

Thus,  in  Re  Rowland  ^  Crankshaw,  L.  B.  1  C3i.  421,  where 

C.  had  entered  into  an  agreement  with  B.  that  B.  should  buy 

and  sell  goods  on  behalf  of  C,  and  that  the  business  should 

be  carried  on  as  B.  &  Co.,  B.  being  paid  by  salary  and  a 

commission  on  the  profits,  and  the  business  was  managed  by 

B.,  but  C.  had  bought  goods  for  it,  it  was  held  that  upon 

each  of  them  becoming  bankrupt  the  book  debts  and  stock- 

in-trade  of  E.  &  Co.  were  joint  estate  of  the  two.    And  in  the 

case  of  Ex  p.  Hay  man,  re  PuUford,  8  Ch.  D.  11,  where  there 
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was  ostensibly,  but  not  in  fact,  a  partnership  between  a  father       ft  40. 

and  son,  both  of  whom  became  bankrupt,  the  assets  of  the  

business  were  treated,  by  virtue  of  the  doctrine  of  reputed 
ownership,  as  the  joint  estate  of  the  two.  Unless  the  apparent 
owner,  t.  e.,  the  ostensible  partner,  is  bankrupt,  the  doctrine  of 
reputed  ownership  can  of  course  not  apply,  and  consequently 
the  whole  estate  of  the  real  debtor  who  is  made  bankrupt  with- 
out his  ostensible  partner  will  have  to  be  administered  without 
any  division  of  joint  and  separate  creditors,  as  there  is  no  joint 
estate.  It  would  seem  to  follow  that  in  such  case  the  ostensible 
partner  may,  notwithstanding  he  may  be  liable  by  estoppel  to 
the  creditors  of  the  bankrupt  or  some  of  them,  prove  in  the 
bankruptcy  for  debts  due  from  the  bankrupt  to  himself. 
{Ex  p.  Sheen,  re  Wright ,  6  Ch.  D.  235.)  These  cases  as  to 
the  reputed  ownership  of  the  ostensible  partner  are  not 
inconsistent,  as  is  pomted  out  by  James,  JL.  J.,  in  Ex  p. 
Hay  man  t  re  Pulsfordy  uhi  sup.,  with  the  principle  of  Reynolds 
V.  Bowley,  L.  K.  2  Q.  B.  474,  where  it  was  decided  that 
where  there  is  in  fact  a  dormant  and  an  active  partner,  the 
partnership  property  will  not  on  the  bankruptcy  of  the  active 
partner  be  held  to  be  in  his  reputed  ownership,  because  in 
such  case  the  possession  is  consistent  with  the  real  title. 

The  principle  that  a  debtor  cannot  prove  in  competition  Debtor  cannot 
with  his  own  creditors  generally  prevents  either  the  joint  or  prove  in  corn- 
separate  estates  from  being  augmented  by  proving  against  petition  with 
each  other ;  but  to  this  rule  "  there  is  an  exception  manHestly  ^?f^^"^  ^'^' 
founded  on  justice,  and  that  is  where  a  partner  becomes  a        "' . 
creditor  in  respect  of  the  fraudulent  conversion  of  his  separate  m^^'^S^^^' 
estate  to  the  use  of  the  partnership  "  {per  Lord  Mdon,  in  Ex  [\^l^  haa^n 
p,  SiUitoe,  1  Gl.  &  J.  374,  382).     In  such  a  case  the  partner  a  fraudulent 
so  defrauded,  or  if  he  be  bankrupt  his  separate  estate,  may  conversion, 
prove  against  the  joint  estate  in  competition  with  the  joint 
creditors.     Conversely  where  a  partner  has  fraudulently  con- 
verted to  his  own  use  property  belonging  to  the  firm,  the 
joint  estate,  if  all  the  partners  be  bankrupt  {Ex  p.  Lodge  and 
Fendall,  1  Ves.  116),  or  the  solvent  partners,  if  any  {Ex  p. 
YongCf  2  Eose,  40),  may  prove  against  the  estate  of  the  bank- 
rupt partner  in  competition  with  his  separate  creditors  in 
respect  of  the  property  so  fraudulently  converted.     {Read  v. 
Baileyj  3  App.  Ca.  94.) 

Another  exception  to  the  rule  is  that  where  one  or  more  (2.)  Major 
members  of  a  firm  carry  on  a  distinct  and  separate  trade,  and  minor 
either  the  aggregate  firm,  or  the  member  or  members  of  it  ^™^' 
who  carry  on  the  separate  trade,  may  prove  against  the  other 
for  debts  which  have  arisen  in  the  ordinary  way  of  business, 
but  for  such  debts  only.     {Ex  p,  Sillttoe,  uhi  sup.;  Ex  p. 
Maude,  L.  B.  2  Ch.  550.)    Thus  there  can  be  proof  for  goods 
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supplied,  but  not  for  money  (Exp.  Thompson^  3  D.  &  C.  612), 
unless,  indeed,  in  the  case  of  bankers,  whose  business  may  be 
said  to  be  dealing  in  money.  {Ex  p,  Williams ,  3  M.  D.  &  D. 
433.)  The  smaUer  firm,  however,  must  be,  in  fact,  carrying 
on  a  distinct  trade,  and  not  be  merely  a  branch  of  the  larger 
firm,  and  carrying  on  its  business.  {Ex  p,  Hargreaves,  1  Cox, 
440.) 

As  to  proof  by  a  partner,  or  by  his  estate,  if  he  be  insolvent, 
against  tne  sepcu'ate  estate  of  a  bankrupt  co-partner,  the  rule 
is  that  so  long  as  there  are  any  joint  debts,  and  any  possibility 
of  their  being  brought  upon  the  separate  estate,  a  partner,  or 
his  estate,  who  is  liable  for  such  pint  debts,  may  not  make 
any  claim  against  the  separate  estate,  if  he,  or  it,  may  possibly 
come  into  competition  with  his,  or  its,  own  creditors  {Ex  p. 
Ellis,  2  Gl.  &  J.  312 ;  Ex  p.  Carter,  2  GH.  &  J.  233 ;  Ex  p. 
Gordon^  re  Dixon,  L.  B.  10  Ch.  160;  affirmed  on  appeal, 
sub  nom.  Nanson  v.  Gordon,  1  App.  Ca.  195 ;  Ex  p,  Ely  the, 
16  Ch.  D.  620) ;  but  this  rule  is  intended  for  the  benefit 
of  the  joint  creditors  and  is  only  applicable  to  prevent  the 
creditor-partner  coining  into  competition  with  them,  and, 
therefore,  where  the  separate  estate  of  the  debtor-partner  is 
insufficient  for  the  payment  of  his  separate  debts,  exclusive 
of  the  debt  to  his  co-partner,  the  rule  has  no  application,  and 
the  creditor-partner  may  prove  against  the  separate  estate  of 
the  debtor-partner  in  competition  with  the  latter's  separate 
creditors.  {Ex  p.  Topping,  12  L.  T.  3 ;  34  L.  J.  Bank.  13.) 
In  the  same  way  he  can  prove  if  there  never  were  any  joint 
debts,  or  if  all  those  wmch  once  existed  have  been  paid  in 
full.  {Ex  p.  Dodgson,  Mont.  &  M'Ar.  445 ;  Ex  p.  Davis,  4  De 
G.  J.  &  S.  523 ;  Ex  p.  Watson,  4  Madd.  477.)  An  under- 
taking,  however,  by  the  creditor-partner  to  indemnify  the 
joint  estate  {Ex  p,  Moore,  2  Gl.  &  J.  166),  or  evidence  that 
the  joint  estate  is  sufficient  to  pay  the  joint  creditors  in  full, 
is  not  enough,  nor  will  an  inquiry  be  directed  to  ascertain 
whether  this  be  so.     {Exp,  Bass,  36  L.  J.  Bank.  39.) 

Whether  the  exception,  introduced  by  Lord  Westbury  in 
the  case  of  Ex  p.  Topping,  uhi  sup.,  applies  to  a  case  wnere 
the  separate  estate  in  respect  of  which  proof  is  sought  to  be 
made  against  the  insolvent  estate  of  the  other  partner  is  solvent, 
would  appear  somewhat  doubtful,  because  in  such  case,  as  the 
surplus  of  the  solvent  separate  estate  would  go  to  the  joint 
creditors,  that  estate  would  be  proving  only  for  the  benefit 
of  the  joint  creditors,  who  would  thus  in  effect  be  able 
to  prove  joint  debts  on  the  separate  estate.  This  doubt 
is  referred  to  by  Mellish,  L.  J.,  in  his  judgment  in 
Lacey  v.  HiU,  L.  K.  8  Ch.  441.  It  was  not,  however, 
necessary  to  decide  the  point  in  that  case,  the  facts  of  which 
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were  these : — ^A  partaier  in  a  bankmg  firm,  upon   being       ft  40. 

appointed  treasurer  to  a  board  of  guardians,  entered  into '- — 

a  bond  with,  two  sureties,  one  of  whom  was  his  fellow- 
partner  ;  the  account  of  the  treasurer  was  kept  with  the  bank- 
mg  firm ;  the  firm  became  insolrent,  at  whidi  time  there  was 
a  sum  of  £5,677  standing  to  his  account  as  such  treasurer. 
The  nOn-partner  surety  haying  paid  the  amount  due  to  the 
board,  recovered  the  moiety  of  it  from  the  separate  estate  of 
his  co-surety,  which  was  solvent,  the  trustee  of  which  estate  in 
his  turn,  upon  the  authority  oi  Ex  p.  Topping,  sought  to  prove 
against  4he  separate  estate  of  the  principal  debtor  in  respect  of 
the  sum  so  paid.  The  Court,  however,  refused  to  allow  this 
proof,  upon  the  ground  that  '^  there  never  really  existed  the  re- 
lation of  principal  and  surety  between  the  two  partners  ;  and 
that,  as  it  was  the  partnership  which  had  received  the  money  of 
the  board  and  the  partnership  which  owed  it,  it  would  be  a 
violation  of  every  principle  of  equity  that  the  joint  estate 
whose  default  was  the  origin  of  the  whole  difficulty  should 
get  from  the  separate  estate  of  one  of  the  partners,  something 
the  abstraction  of  which  would  prejudice  that  partner's 
separate  creditors,  and  woidd  go,  under  the  actual  circum- 
stances of  the  case,  to  enlarge  the  assets  of  the  joint  estate 
which  had  already  received  the  whole  of  the  money." 

The  executor  of  a  deceased  partner  is  in  no  better  position  Executor  of 
than  the  deceased  would  have  been.  {Ex  p.  Carter j  2  Gl.  &  J.  deceased 
233 ;  NanBon  v.  Gordon,  1  App.  Ca.  195.)  Thus,  the  adminis-  P*™^®'- 
tration  of  a  deceased  partner  was  not  allowed  to  prove  in 
competition  with  his  creditors  for  his  share  of  the  partnership 
capital  in  the  liquidation  of  the  surviving  partners,  even 
though  they  had  improperly  continued  to  employ  that  share 
in  the  business  after  the  death  of  the  intestate.  (Ex  p,  Blythcy 
16  Ch.  D.  620.)  But  where  a  surviving  partner,  who  was 
executor  of  his  late  partner,  misapj^lied  a  portion  of  the 
latter's  separate  estate  by  employing  it  in  the  business,  proof 
was  allowed  in  the  bankruptcy  of  the  executor  on  behalf  of 
the  separate  estate  of  the  testator.  (^Ex  p.  JVestcoit,  re  White, 
L.  E.  9  Ch.  626.)  This  case  was,  as  explained  by  James,  L.  J., 
in  Ex  p,  Gordon,  re  Dixon,  L.  R.  10  Ch.  160,  166,  as  "  simply 
a  plain  case  of  a  claim  by  a  cestui  que  trust  against  a  trustee 
who  had  committed  a  breach  of  trust."  (See  also  Ex  p, 
Butterfield,  De  G.  570.) 

Where  a  man  is  partner  in  several  firms,  all  of  which  SurpluBof 
become  bankrupt,  the  surplus  of  his  separate  estate  will  be  separate 
distributed  amongst  the  several  joint  esieites  in  proportion  to  estate, 
their  liabilities.     {Ex  p.  Frankly n,  re  James,  1  Buck.  332.) 

It  is  not  within  the  scope  of  the  present  treatise  to  enter  What  debts 
into  a  full  consideration  of  the  principles  which  determine  are  joint  and 
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§  40.       wh€*ther  a  debt  is  joint  or  separate.     The  general  rule,  how- 

ever,  is  that  joint  debts  are  those  for  which  if  an  action  had 

wbat^  i)een  brought,   it  must,   at  a  time  when  nonjoinder   of    a 

"^P"*  defendant  could  be  pleaded  in  abatement,  have  been  brought 

against  all  the  partners  constituting  the  firm,  and,  on  the  other 
hand,  separate  debts  are  those  for  which  the  creditor  could 
have  had  his  remedy,  not  against  the  whole  firm,  but  against 
that  partner  only  who  contracted  them. 

Change  in  the  It  must  be  remembered,  however,  that  joint  debts  may  be 
natare  of  a  converted  into  separate  and  separate  into  joint  debts,  and  that 
it  is  the  nature  of  the  debt  at  the  date  of  bankruptcy  which 
determines  against  which  estate  the  proof  is  to  be  made.  The 
nature  of  a  debt  is  not  changed  merely  because  the  joint  or 
one  of  the  separate  estates,  as  the  case  may  be,  has  had  the 
whole  benefit  of  that  for  which  it  was  incurred  {Ex  p.  Peele^ 

6  Ves.  602  ;  Exp,  Bolithoy  1  Buck.  100;  Emlyv.  Lve,  15  East, 
17),  unless  the  estate  which  it  is  sought  to  charge  has  agreed 
to  accept  the  liability,  and  the  creditor  also  acquiesces. 

Kovation.  Thus,  where  there  has  been  a  change  of  the  partners  in  a 

firm,  the  question  often  arises  upon  a  subsequent  bankruptcy 
of  the  newly-constituted  firm,  as  to  whether  debts  contracted 
by  the  old  partnership  can  be  proved.  This  depends  upon  two 
questions :  1.  Did  the  new  partners  and  the  outgoing  partners 
a^ree,  inter  se,  that  the  new  partners  should  assume  the  lia- 
bilities of  the  old  firm  ?  2.  Did  the  creditors  of  the  old  firm, 
being  aware  of  the  arrangement,  agree  to  accept  the  liability 
of  the  new  firm,  and  to  discharge  tiieir  original  debtors  ?  A 
veiy  little  evidence  will  suffice  to  prove  either  the  agreement 
by  the  partners,  inter  se  {Ex  p,  Jackson^  1  Ves.  132;  Ex  p. 
Peeie,  6  Ves.  604) ;  or  the  assent  by  the  creditors.  {Ex  p. 
Williams  J  Buck.  13;  Rolfe  v.  Flower,  Salting  4*  Co.,  L.  R. 
IP.  C.  21.) 

As  to  electing  between  remedies  against  the  old  firm  by 
estoppel  and  those  against  the  new  firm,  see  Scarf  y,  Jardine, 

7  App.  Ca.  345. 

Merger.  Again,  the  nature  of  a  debt  may  be  changed  by  merger ; 

thus  a  joint  judgment  against  a  firm  in  respect  of  a  joint  and 
separate  debt  creates  a  joint  debt  only  {Exp,  Christie,  M.  &  Bl. 
352),  and  a  separate  judgment  for  a  debt  which  is,  at  the 
election  of  the  creditor,  either  joint  or  separate  as  against  one 
of  the  partners,  makes  it  a  separate  debt  only.  (Ex  p,  Hiaoin^, 
8Ded&J.  33.)  ^      K      F       l/!^     , 

These  cases  as  to  the  effect  of  merger  by  judgment  on  proof 
against  joint  or  separate  estate,  as  the  case  may  be,  are  a  little 
difficult  to  understand.  The  judgments  in  the  House  of  Lords 
in  the  case  of  Kendall  v.  Hamilton,  4  App.  Ca.  604,  although 
they  approve  the  doctrine  of  merger  by  judgment,  and  affirm 
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the  recogiiition  of  that  doctrine  in  Courts  of  Equity,  recognize        ft  40, 

the  equities  of  partners,  inter  se,  to  have  the  partnership  debts  ' — 

discharged  out  of  partnership  property  as  the  basis  of  the 
appropriation  in  equitable  administration  of  joint  property  to 
discharge  joint  debts.  It  is  not  easy  to  understand  why  these 
equities  shoiild  be  affected  by  the  choice  of  the  creditor  as  to 
the  form  in  which  he  obtains  his  judgment.  It  is,  however, 
on  the  ground  of  election  that  these  cases  are  said  to  have  been 
decided,  for  it  has  been  held  that  in  cases  where  there  could 
have  been  no  election  in  fact  there  will  be  no  merger.  {Ex  p. 
Water/all,  4  D.  &  S.  199 ;  Ex  p.  Higgtns,  3  De  G.  &  8.  33  : 
27  L.  J.  Bank.  27.) 

A  joint  bond  given  to  secure  a  separate  debt  creates  a  joint 
debt  only,  and  a  separate  bond  given  to  secure  a  joint  debt 
creates  a  separate  debt  only  {Ex  p,  Flintoff^  3  M.  D.  &  D.  726 ; 
Ex  p,  HemamaHy  12  Jur.  693) ;  but  there  is  no  merger  unless 
the  security  be  of  a  higher  nature  than  the  original  debt,  and 
therefore  a  bill  of  exchange  given  by  one  partner  for  a  part- 
nership debt  will  not  discharge  the  partnership  unless  it  be 
paid  or  unless  it  be  taken  in  satisfaction  of  the  debt;  and 
judgment  recovered  upon  it  will  be  no  discharge  unless  the 
judgment  has  been  satisfied.     {Drake  v.  Mitchell ^  3  East,  251 .) 

Bills  accepted  by  one  partner  in  the  name  of  his  firm  in  pay-  Billfi  impro- 
ment  of  a  separate  debt  cannot  be  proved  against  the  joint  perlyaooepted 
estate   {Ex  p.  Holdsworth,   1  M.  D.  &  D.  475),  unless  the  S^*"^®  ^ 
separate  creditor  can  show  that  the  bill  was  accepted  with  the 
sanction  of  the  other  partners  {Ex  p.  Thorpe,  3  M.  &  A.  716), 
or  unless  it  has  come  mto  the  hands  of  a  bond  fide  holder  for 
value  {Exp,  Bushell,  3  M.  D.  &  D.  615),  and  the  partnership 
is  a  trading  partnership.     {Dickenson  v.   Valpy,  10  B.  &  G. 
128.) 

.  The  effect  of  Schedule  II.,  rule  18,  which  is  a  re-enactment  Election, 
of  section  37  of  the  Act  of  1869,  is,  as  pointed  out  hereafter  in 
the  note  to  that  rule,  in  nearly  every  case  to  do  away  with  the 
necessity  of  election  for  proof  between  the  joint  and  separate 
estates,  since  a  creditor  who  has  a  claim  in  contract  which  is 
joint  and  several  is  now  entitled  to  prove  against  both 
estates. 

Breaches  of  trust,  however,  of  a  firm,  and  frauds  imputable  to  Debts  arismg 
a  firm  make  the  cestuis  que  trust  aJid.  defrauded  creditors  joint  from  breach 
and  separate  creditors  {Ex  p.  Poulson,  De  Gex,   79 ;  Ex  p,  ji*^^. 
White,  re  Neville,  L.  K.  6  Ch.  379) ;  and  as  Schedule  II.,  rule  1 8,  j^f  [^^ 
is  confined  to  cases  where  the  joint  and  separate  liability  is  in  separate, 
respect  of  contract  (see  post),  such  a  creditor  must  elect  as  to 
which  estate  he  will  go  against.     {Ex  p,  Adamson,  re  Collie, 
8  Ch.  D.  807.) 
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So,  too,  a  creditor  will  have  to  elect  whether  he  shall  be 
deemed  a  joint  or  a  separate  creditor  in  cases  where  a  debt 
has  been  incurred  by  a  firm  of  two  partners,  one  of  whom  is 
dormant  {Ex  p.  Norfolk,  19  Ves.  458),  or  merely  nominal 
{Ex  p.  Arbouinf  De  Gex,  359),  or  where  one  partner  has 
made  a  contract  apparently  for  himself,  but  in  fact  on 
behalf  of  the  firm.  {Robinson  y.  Wilkinson,  3  Price,  538.) 
These,  however,  are  not  really  cases  falling  within  the  old 
bankruptcy  rule  of  administration,  which  compelled  the  cre- 
ditor to  elect  for  the  purpose  of  the  administration,  but  are 
cases  in  which  the  creditor  would  equally  have  had  to  elect  if 
he  had  brought  an  action  at  law. 

The  mere  fact  of  a  creditor  proving  against  one  estate  will 
not  necessarily  preclude  him  ^m  proving  against  the  other, 
even  if  he  has  received  a  dividend  from  the  former  {Ex  p, 
Adamson,  re  Collie,  8  Ch.  D.  807),  but  he  will  not  be  permitted 
to  alter  his  determination  after  he  has  made  a  deliberate  and 
conclusive  election.  {Ex  p.  Dixon,  2  Mont.  D.  &  D.  312 ; 
Exp.  Husband,  2  01.  &  J.  4;  Ex  p,  Bolton,  Buck.  7 ;  Ex  p. 
Law,  M.  &  Ch.  111.)  In  Ex  p,  Adamson,  re  Collie,  ubi  sup., 
it  was  held  that  a  creditor  who  had  proved  and  received 
a  dividend  might  change  his  election  on  refunding  the 
dividend  received  with  interest  at  four  per  cent.,  though  he 
could  not  disturb  any  dividend  already  j>aid. 

There  is  no  provision  in  the  present  Act  as  tothe  consolidation 
of  joint  and  separate  estates,  but  the  old  law  is  thus  stated  in 
Archbold's  Bankruptcy,  p.  382  :  **  Where  the  joint  and  sepa- 
rate estate  are  so  blended  together  as  to  render  it  impracti- 
cable to  keep  them  separate,  the  Court  will  consolidate  them, 
but  not  where  the  accounts  can  be  kept  distinct  and  a  single 
creditor  objects  {Ex  p,  Sheppard,  M.  &  B.  415);  and  even  if 
the  creditors  at  a  general  meeting  agree  to  consolidate  the 
estates,  the  Court  will  not  sanction  the  measure  without 
inquiry  whether  the  proposed  consolidation  will  be  for  the 
benefit  of  the  creditors  generally."  {Exp.  Strutt,  1  Gl.  &  J. 
29.) 

The'  effect  of  an  order  of  discharge  where  one  member  of  a 
firm  only  is  adjudicated  bankrupt  is  to  release  him  from  all 
his  liabilities,  joint  as  well  as  separate  {Ex  p.  Hammond,  21 
W.  B.  855),  and  the  effect  of  an  order  of  discharge  being 
granted  to  each  of  the  members  of  a  firm  jointly  adjudicated 
bankrupt  is  to  release  them  from  all  their  liabilities,  separate 
as  well  as  joint. 

Under  the  Act  of  1869  and  the  General  Bules  of  1870,  in 
the  case  of  liquidation  or  composition,  the  joint  and  separate 
creditors  formed  distinct  constituencies,  dealing  with  the  joint 
and  separate  assets  respectively  as  they  pleased.    In  the  case 
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of  compositions  under  this  Act  the  joint  and  separate  creditors       ft  49. 
seem  to  form  one  constituency  only.  *- — 

If  the  joint  estate  is  insufficient  to  bear  costs,  the  Court  may 
order  them  to  be  paid  out  of  one  or  more  of  the  separate 
estates,  and  vice  versd,  Bule  107.  In  case  of  a  partnership 
the  debtors  shall  submit  a  statement  of  their  partnership 
affairs,  and  each  debtor  shall  submit  a  statement  of  his  sepa- 
rate affairs,  Bule  196. 

Upon  like  words  in  section  32  of  the  Act  of  1 869,  it  was  Sab-s.  (4). 
held  that  their  effect  was  to  abolish  the  old  rule  postponing 
debts  on  voluntary  bonds  or  coyenants,  and  to  render  all 
debts,  except  those  to  which  the  statute  expressly  gave  prio- 
rity, entitled  to  receive  dividends  pari  passu.  {Ex  p.  Pottin^er, 
re  Siewariy  8  Ch.  D.  621.)     See,  however,  sub-section  (6). 

Sub-section  (6)  did  not  appear  in  the  Act  of  1869.  Sub-s.  (G). 

Section  5  of  28  &  29  Vict.  c.  86  (Bovill's  Act)  postpones, 
till  all  the  debts  have  been  paid  in  full,  loans  the  interest  of 
which  is  to  vary  with  the  profits  :  see  ante,  section  37,  p.  110, 
and  note.  It  was  held  under  the  Act  of  1869  that  section  5  of 
Bovill's  Act  did  not  affect  in  any  way  the  rights  of  a  mortgagee 
imder  his  mortgage.  {Ex  p,  Sheil,  re  Lonergan,  4:  Ch.  D.  789.) 
Until  all  the  other  creditors  have  been  paid  in  full,  a  lender 
of  money  to  a  trader,  on  the  terms  of  receiving  a  share  of  the 
profits  of  the  business  within  section  5,  cannot  prove  for  any 
purpose  whatsoever.  {Ex  p.  Taylor^  re  Grason,  12  Ch.  D. 
366.) 

As  to  priorities  under  the  Friendly  Societies  Act,  1875,  see 
section  15,  sub-section  (7)  of  that  Act. 

41.  (1.)  Where  at  the  time  of  the  presentation  of  the  Preferential 

11         .  . ..  •  •  X*     ^  •  daim  in  case 

bankruptcy  petition  any  person  is  apprenticed  or  is  an  of  apprentice- 
articled  clerk  to  the  bankrupt,  the  adjudication  of  bank-  '^^' 
ruptcy  shall,  if  either  the  bankrupt  or  apprentice  or  clerk 
gives  notice  in  writing  to  the  trustee  to  that  effect,  be  a 
complete  discharge  of  the  indenture  of  apprenticeship  or 
articles  of  agreement ;  and  if  any  money  has  been  paid  by 
or  on  behalf  of  the  apprentice  or  clerk  to  the  bankrupt  as 
a  fee,  the  trustee  may,  on  the  application  of  the  apprentice 
or  clerk,  or  of  some  person  on  his  behalf,  pay  such  sum  as 
the  trustee,  subject  to  an  appeal  to  the  Court,  thinks  reason- 
able, out  of  the  bankrupt's  property,  to  or  for  the  use  of 
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§  41.  the  apprentioe  or  clerk,  regard  being  had  to  the  amount 
paid  by  him  or  on  his  behalf,  and  to  the  time  during 
which  he  served  with  the  bankrupt  under  the  indenture  or 
articles  before  the  commencement  of  the  bankruptcy,  and 
to  the  other  circumstances  of  the  case. 

(2.)  Where  it  appears  expedient  to  a  trustee,  he  may,  on 
the  application  of  any  apprentice  or  articled  clerk  to  the 
bankrupt,  or  any  person  acting  on  behalf  of  such  appren- 
tice or  articled  clerk,  instead  of  acting  under  the  preceding 
provisions  of  this  section,  transfer  the  indenture  of  appren- 
ticeship or  articles  of  agreement  to  some  other  person. 

Under  a  very  similar  enactment,  12  &  13  Viet.  c.  106,  s. 
170,  proof  was  allowed,  if  the  apprenticeship  fee  had  been 
paid^  although  the  articles  had  not  been  executed.  {Ex  p. 
Haynesy  2  Gl.  &  J.  122.)  As  to  set-off  of  an  impaid  appren- 
ticeship fee,  see  Ex  p,  Soames,  3  D.  &  C.  320. 

Power  to  42.  (1.)  The  landlord  or  other  person  to  whom  any 

cUatrdnfor      ^^^^  ^  ^^®  from  the  bankrupt  may  at  any  time,  either 
^^^'  before  or  after  the  commencement  of  the  bankruptcy, 

distrain  upon  the  goods  or  efiPects  of  the  bankrupt  for  the 
rent  due  to  him  from  the  bankrupt,  with  this  limitation, 
that  if  such  distress  for  rent  be  levied  after  the  com- 
mencement of  the  bankruptcy  it  shall  be  available  only 
for  one  year's  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication,  but  the  landlord  or  other  person  to 
whom  the  rent  may  be  due  from  the  bankrupt  may  prove 
under  the  bankruptcy  for  the  surplus  due  for  which  the 
distress  may  not  have  been  available. 

(2.)  For  the  purposes  of  this  section  the  term  "  order  of 
adjudication  "  shall  be  deemed  to  include  an  order  for  the 
administration  of  the  estate  of  a  debtor  whose  debts  do 
not  exceed  fifty  pounds,  or  of  a  deceased  person  who  dies 
insolvent. 

Sab-s.  (1).  Sub-section  (1 )  is  the  same  as  section  34  of  the  Act  of  1869. 
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Ab  the  object  of  the  section  is  to  protect  the  property  of  the        ft  42, 
creditors,  and  not  the  property  of  other  persons,  so  the  pro- 


perty  of  a  mortgagee  lying  on  land  demised  to  the  bankrupt  I>istres8. 
was  held  not  to  be  protected,  and  to  be  liable  to  distress  for 
the  whole  rent  due.  {Broklehurst  v.  Law,  26  L.  J.  Q.  B.  107.) 
As  to  the  right  of  the  mortgagee,  where  mortgaged  goods 
have  been  seized  under  a  distress,  to  stand  in  the  place  of  the 
landlord,  see  Ex  p.  Stephenson,  De  Gex,  586. 

This  section  will  not  protect  a  distress  levied  for  a  mere  Sham  rent, 
sham  rent.  Thus,  a  tenancy  created  at  an  exaggerated  rent, 
in  order  to  give  the  landlord  an  additional  security  or  undue 
preference,  will  not  enable  the  landlord  to  avail  himself  of 
this  section  to  the  disadvantage  of  the  general  creditors. 
{Exp.  Williams,  re  Thompson,  7  Ch.  D.  138.) 

As  to  what  constitutes  such  an  exaggerated  rent,  see  Re 
Stockton  Iron  Furnace  Co,,  10  Ch.  D.  335 ;  Ex  p,  Jackson,  re 
Bowes,  14  Ch.  D.  725 ;  Exp.  Voisey,  re  Knight,  21  Ch.  D.  442. 

Section  10  of  the  Judicature  Act,  1875,  does  not  give  a 
landlord  the  right  to  distrain  upon  the  goods  of  a  company  in 
liquidation  for  rent  accrued  due  prior  to  the  commencement 
of  the  winding-up.  {Re  Coal  Consumers  Association,  4  Ch.  D. 
625 ;  and  see  further,  Re  Stockton  Iron  Furnace  Co.,  uhi  sup.; 
Re  Bridgewater  Engineering  Co.,  12  Ch.  D.  181.) 

A  landlord  cannot  distrain  and  prove  for  the  same  rent.  Bights  of 
{Exp.  Grove,  1  Atk.  104.)  landlord. 

By  the  express  words  of  this  section  a  landlord  may  distrain 
before  or  after  the  commencement  of  the  bankruptcy,  subject 
to  the  limitation  that  the  distress  shall  not  be  for  more  than 
one  year's  rent  if  it  be  levied  after  the  commencement  of  the 
bankruptcy.  He  has  always  been  entitled  to  distrain  not  only 
after  banliuptcy,  but  even  after  the  messenger  has  taken  pos- 
session {Ex  p.  Plummer,  1  Atk.  103 ;  Briggs  v.  Sowry,  8  M.  & 
"W.  729),  but  not  after  the  removal  of  the  goods  {Ex  p.  Des- 
charmes,  1  Atk.  103) ;  and  it  has  been  held,  under  the  Act  of 
1869,  that  he  may  distrain  after  the  receiver  has  taken  posses- 
sion. {Ex  p.  Till,  re  Mayhetc,  L.  K,  16  Eq.  97.)  If  after 
distress,  pending  replevin,  the  tenant  becomes  bankrupt,  the 
landlord  loses  his  right  of  distress  if  the  goods  come  to  the 
hands  of  the  assignees.     {Bradyll  v.  BaU,  1  Bro.  427.) 

By  8  Anne,  c.  14,  no  goods  could  be  taken  by  the  execution 
creditor  unless  he,  before  removal  of  the  goods,  pay  the  land- 
lord the  rent  due,  provided  that  the  arrears  did  not  exceed 
one  year's  rent,  but  a  bankruptcy  is  not  an  execution  within 
the  meaning  of  this  Act.     {Lee  v.  Lopes,  15  East,  230.) 

Where  a  person  paid  £78  to  prevent  a  distress  on  a  bank- 
rupt's premises  and  sold  goods  of  the  bankrupt's,  value  £49, 
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8  42         ^^^  assignees  were  restramed  by  injunction  from  bringing  an 

« — ? —    action  to  recover  the  £49  {Ex  p.  Elliot,  5  M.  &  A.  664) ;  and 

a  person  who  had  paid  off  a  distress  for  rent  on  tl^e  bankrupt's 
property  was  held  to  be  entitled  to  be  repaid  out  of  the  estate 
before  the  creditors  received  any  dividend.  {Ex  p.  Kennard^ 
re  Humphreys,  21  L.  T.  684.) 

Payment  to  a  landlord  who  is  about  to  distrain,  even  after 
an  act  of  bankruptcy,  cannot  be  impeached.  {Stephenson  v. 
Wood,  5  Esp.  200.) 

A  landlord  must  actually  distrain  to  enforce  his  claim 
against  the  bankrupt's  property;  so,  where  the  sheriff  had 
seized  under  &  Ji./a.,  and  tne  landlord  had  given  notice  to 
the  sheriff  under  8  Anne,  c.  14,  s.  1,  it  was  held  that  this  as 
against  the  assignees  was  not  equivalent  to  a  distress.  (  Gethin 
V.  Wilkes,  2  Dow.  P.  E.  189.) 

As  to  the  right  of  a  landlord  who  has  bought  goods  of  the 
execution  creditor  after  an  act  of  bankruptcy  to  deduct  the 
rent  due,  see  Buckley  v.  Taylor,  2  T.  R.  600. 

A  landlord  may  forfeit  his  right  to  goods  by  leaving  them 
in  the  order  and  disposition  of  the  bankrupt  after  the  distress. 
{Exp,  Shuttleworth,  1  D.  &  C.  223.) 

Attorament         The  provisions  of  this  section  apply  to  rents  reserved  under 
danse  in  an  attornment  clause  in  a  mortgage  deed,  and  in  the  case  of 

m^grage  j^^  ^  Bunnell,  re  Kitchin,  16  Ch.  D.  227,  it  was  held,  foUow- 
ing  Morton  v.  Woods,  L.  R.  3  Q.  B.  658  :  4  Q.  B.  293,  that  an 
attornment  by  a  mortgagor  to  a  second  mortgagee,  is  valid, 
notwithstanding  an  attornment  by  him  to  the  first  mortgagees 
in  respect  of  the  same  property,  and  that  if  the  rents  were 
fair,  valid  distresses  could  be  levied  by  both  mortgagees 
after  the  commencement  of  the  mortgagor's  bankruptcy. 
The  mortgagee,  by  becoming  landlord,  does  not  cease  to  be 
mortgagee,  and  it  was  therefore  held  in  the  same  case,  that  the 
mortgagee  was  entitled  to  trade  fixtures  affixed  after  the 
execution  of  the  mortgage,  as  against  the  trustee  in  bank- 
ruptcy of  the  mortgagor.  A  tenancy  to  commence  on  the 
default  of  a  mortgagor  in  possession,  will  not  create  the  rela- 
tion of  landlord  and  tenant,  until  the  mortgagee  gives  notice 
to  the  mortgagor  of  his  intention  to  treat  nim  as  tenant. 
{Clowes  V.  Hughes,  L.  R.  5  Ex.  160.)  Where  in  a  mortgage 
deed  the  mortgagor  attorns  tenant  to  the  mortgagee,  and 
a  tenancy  from  year  to  year  is  created,  the  mortg^ee 
has  all  the  rights  of  a  landlord  under  this  section.  The 
reservation  to  the  mortgagee  of  power  to  determine  the 
tenancy  will  not  render  it  a  tenancy  at  will.  {Re  ThrelfaUj 
exp,  Queen^s  Benejit  Building  Society,  16  Ch.  D.  274.) 
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The  preyious  cases  were  considered  and  applied  in  tlie  case        |  42, 
oi  Ex  p.  VoUey^  re  Knight y  21  Ch.  D.  442.     The  facts  were 


these :  K.  borrowed  from  a  building  society  £7,500,  repay-  Bxp.VoUey^ 
able  with  interest  at  7  per  cent,  per  annum  by  monthly  instal-  '^-^"V*'* 
ments  of  £7 1 : 1 7«.  Qd.  If  the  monthly  instalment  was  not  paid 
when  due  the  borrower  was  liable  to  a  fine  at  the  rate  of  5  per 
cent,  per  month  on  the  total  amount  in  arrear.  K.  mortgaged 
real  estate  to  the  trustees  of  the  society  to  secure  the  £7,500. 
The  deed  was  not  executed  by  the  trustees,  or  registered  as  a 
bill  of  sale.  The  mortgagees  were  empowered,  if  the  borrower 
failed  to  pay  three  monthly  instalments  made  up  as  above,  or 
became  baiJcrupt,  to  enter  into  possession,  or  receipt  of  the 
rents  of  the  property.  It  was  provided  that  if  the  mortgagees 
became  entitled  to  enter,  and  the  mortgagor  shoidd  then,  or 
afterwards,  occupy  any  part  of  the  property,  he  should  become 
tenant  from  month  to  month  to  the  mortgagees  at  a  monthly 
rent  equal  in  amount  to  the  moneys  which  ought  to  be  paid 
monthly  by  the  mortgagor  for  subscriptions,  &c.,  as  above,  the 
tenancy  to  commence  from  the  day  when  the  mortgagor  had 
last  fully  paid  up  all  that  was  due,  all  previous  rent  to  be  pay- 
able on  the  day  when  the  mortgagees  became  entitled  to  enter, 
and  thereafter  aU  rent  to  be  payable  monthly  in  advance.  The 
mortgagees  could  determine  the  tenancy  by  fourteen  days' 
notice.  On  2nd  December,  K.  being  in  default  for  three 
months'  payments,  the  trustees  distrained  for  £664,  the 
whole  amount  due.  On  5th  December  K.  was  adjudicated  on 
an  act  of  bankruptcy,  committed  26th  November.  In  the 
January  and  February  following  the  trustees  distrained  for 
two  further  sums  due  to  the  society.  It  was  held  that  the 
attornment  and  all  three  distresses  were  valid  against  the 
trustee  in  bankruptcy.  The  fact  that  the  monthly  rent  was 
fluctuating  was  held  no  objection,  it  not  being  an  uncertain 
rent,  and  the  tenancy  was  held  not  to  be  a  tenancy  at  will. 

The  proceeds  of  a  distress  for  rent  levied  under  an  attorn-  Application 
ment  clause  in  a  mortgage  deed  are,  in  the  absence  of  any  pro-  ^f  proceeds  of 
vision  to  the  contrary  in  the  deed,  applicable  to  the  payment  ?*^??  *^ 
of  principal  as  well  as  interest,  and  the  landlord  may  dis- 
train for  the  rent  reserved,  though  it  exceed  the  amount  of 
interest  due.     {Ex  p.  Harrison,  re  Beds,  18  Ch.  D.  127.) 

A  company  which  has  statutory  powers  to  recover  money  Effect  of 
due  to  them,  "  by  the  same  means  as  a  landlord  may  recover  statutory 
rent  in  arrear"  is  a  landlord  within  the  meaning  of  this  S^J^^owv 
section  {Ex  p.  Birmingham  Gas  Co.,  re  Fanshaw,  L.  B.  11  Eq.  of  money^ 
615),  but  see  Exp.  Hill,  re  Roberts,  6  Ch.  D.  63,  from  which  cUatiess. 
case  it  appears  that  the  question  is  whether  the  power  con- 
ferred on  the  company  or  person  claiming  the  "  rent "  is,  like 
a  landlord's  right  of  distress,  a  power,  in  the  words  of  James, 
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fi  42.       ^*  ^'i  "^^  their  own  motion,  without  any  legal  process,  to 

—  seize  the  goods,  or  is  in  truth  merely  an  execution  by  way 

of  legal  process."  In  the  last-mentioned  case,  it  is  to  be 
observed,  that  a  magistrate's  warrant  was  necessary  to  enable 
the  company  to  seize. 

A  landlord  may  distrain  for  rent  accruing  due  if  the  trustee 
remains  in  possession  without  disclaiming,  even  though  it  be 
rent  which,  under  the  terms  of  the  lease,  is  payable  in  ad- 
vance.    {^Ex  p.  Hale,  re  Binns^  1  Oh.  D.  285.) 

Effect  of  As  to  the  effect  of  discharge  of  the  bankrupt,  the  certificate 

^'*°*'*'fir®-  did  not  release  a  debt  for  rent,  and  had  not  the  effect  of  dis- 
charging the  statutory  remedy  given  to  the  landlord.  So 
where  a  landlord  distrained  the  goods  of  A.  on  his  tenant's 
premises  for  rent  in  arrear,  and  the  tenant  afterwards  became 
Bankrupt  and  obtained  his  certificate,  A.,  having  brought  an 
action  of  replevin,  it  was  held  that  the  bankrupt's  certificate 
did  not  extinguish  the  debt,  and  therefore  that  the  landlord 
had  a  right  to  avow  for  a  return  of  distress.  {Newton  v. 
Scott^  10  M.  &  W.  471 ;  and  see  Briggs  v.  Sown/,  11  L.  J. 
Ex.  193.) 

Sub-B.  (2).  As  to  an  order  for  administration  of  the  estate  of  a  debtor 

whose  debts  do  not  exceed  £50,  see  post,  section  122. 

As  to  the  administration  of  the  estate  of  a  deceased  insol- 
vent, see  post,  section  125. 


Property  available  for  Payment  of  Debts. 

^^^^      43.  The  bankruptcy  of  a  debtor,  whether  the  same 
title.  takes  place  on  the  debtor's  own  petition  or  upon  that  of  a 

creditor  or  creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  act  of  bank- 
ruptcy being  committed  on  which  a  receiving  order  is 
made  against  him,  or,  if  the  bankrupt  is  proved  to  have 
committed  more  acts  of  bankruptcy  than  one,  to  have 
relation  back  to,  and  to  eommenoe  at,  the  time  of  the  first 
of  the  acts  of  bankruptcy  proved  to  have  been  committed 
by  the  bankrupt  within  three  months  next  preceding  the 
date  of  the  presentation  of  the  bankruptcy  petition ;  but 
no  bankruptcy  petition,  receiving  order,  or  adjudication 
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shall  be  rendered  invalid  by  reason  of  any  aot  of  bank-       g  48. 
ruptcy  anterior  to  the  debt  of  the  petitioning  creditor.  ' 

By  the  doctrine  of  relation,  as  established  in  its  original  I>oct>^©o^ 
severity  by  13  Eliz.  c.  7,  the  trader,  from  the  moment  of  formerASa^' 
committing  an  act  of  bankruptcy,  was  deprived  of  all  power  and  present' 
of  charging  or  disposing  of  his  property  to  the  prejudice  of  Act. 
his  creditors  (see  Eden,  Bankruptcy  Law,  p.  258),  and  accord- 
ingly in  theory  the  title  of  the  assignees  dated  from  the 
moment  when  any  act  of  bankruptcy  was  committed  by  the 
trader,  however  long  anterior  to  the  date  of  the  petitioning 
creditor's  debt  this  might  have  occurred.  In  practice,  how- 
ever, the  relation  of  the  bankruptcy  was  not  carried  back 
beyond  the  time  of  the  accruing  of  the  petitioning  creditor's 
debt,  as  the  assignees  could  not,  for  the  purpose  of  relation,  avail 
themselves  of  an  anterior  act  of  bankruptcy  without  destroy- 
ing their  own  title  as  assignees.  {Ex  p.  Birketi,  2  Eose,  71 ; 
JSx  p.  BownesSj  2  M.  &  S*  479.)  It  was  with  reference  to  this 
principle  that  in  the  6th  of  Geo.  IV.  c.  16,  s.  18,  which  provided 
for  the  substitution  of  another  debt  in  case  the  petitioning 
creditor's  debt  was  found  insufficient  to  support  the  petition, 
there  was  added  a  proviso  that  the  substituted  debt  should 
not  have  been  anterior  to  the  debt  of  the  petitioning  creditor. 
The  corresponding  section  of  the  Act  of  1849  (12  &  13  Vict. 
c.  106,  s.  103)  omitted  the  proviso  that  the  substituted  debt 
must  not  have  been  anterior  to  that  of  the  petitioning  creditor, 
but  at  the  same  time  it  was  provided,  by  section  88  of  that 
Act,  that  no  adjudication  should  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning  cre- 
ditor. This  latter  provision,  though  omitted  in  the  Act  of  1869, 
was  necessarily  implied  by  the  express  provisions  as  to  relation. 
The  present  section  expressly  saves  the  petition  and  the 
receiving  order  as  well  as  the  adjudication.  Section  1 1  of  the 
Act  of  1869  made  the  relation  to  the  completion  of  the  act  of 
bankruptcy  on  which  the  adjudication  was  founded,  or  to  the 
first  act  of  bankruptcy  proved  to  have  been  committed  within 
twelve  months  before  the  adjudication,  if  at  the  time  of 
Committing  such  act  the  bankrupt  was  indebted  to  a  creditor 
or  creditors  in  a  sum  or  sums  si^cient  to  support  a  petition, 
and  if  such  debt  or  debts  remained  due  at  the  date  of  adjudi- 
cation. The  present  Act,  which  has,  by  section  6  (1)  (c), 
provided  that  an  act  of  bankruptcy  to  be  available  must  have 
been  committed  within  three  months  (instead  of  six,  as  in  the 
Act  of  1869)  before  the  presentation  of  the  petition,  has  also 
altered  the  law  as  to  relation,  and  provided  that  the  relation 
shall  be  to  the  commission  of  the  act  of  bankruptcy  on  which 
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§  43.        ^^®  receiving  order  is  made,  or  to  the  first  act  of  baakruptcy 

committed  within  three  months  next  preceding  the  date  of  the 

presentation  of  the  petition.  It  is  no  longer  necessary,  in 
order  to  establish  the  latter  kind  of  relation,  to  prove  the 
existence  of  debts  at  the  time  the  act  of  bankruptcy  was 
committed  which  continue  to  exist  at  the  commencement  of 
the  bankruptcy,  but,  as  has  been  already  pointed  out,  the 
period  of  relation  has  been  much  shortened. 

It  was  decided  on  sections  10  and  11  of  the  Act  of  1869 
that  an  adjudication  is,  so  long  as  it  stands,  conclusive 
evidence  as  against  a  third  person  that  the  act  of  bankruptcy 
on  which  the  adjudication  was  professedly  founded  was  in 
fact  committed,  and  that  the  title  of  the  trustee  relates  back 
to  that  act  of  bankruptcy.  {Ex  p.  Learoyd^  re  Foulds,  10 
Ch.  D.  3.)  It  is  submitted  that  this  decision  will  apply  under 
the  present  Act  both  to  a  receiving  order  and  to  an  order  of 
adjudication,  since  section  132  (2),  which  corresponds  in  this 
i*espect  to  section  10  of  the  old  Act,  provides  that  the  pro- 
duction of  a  copy  of  the  Gazette  containing  any  notice  of  a 
receiving  order,  or  of  an  order  adjudging  a  debtor  a  bank- 
rupt, shall  be  conclusive  evidence  in  all  legal  proceedings  of 
the  order  ha%4ng  been  duly  made,  and  of  its  date. 

Completioii  of  This  section  provides  that  the  bankruptcy  shall  relate  back 
act  of  bank-  to  and  commence  at  the  time  of  the  act  of  bankruptcy  being 
ruptcy.  committed,  upon  which  the  order  is  made.     In  section  1 1  of 

the  old  Act  the  word  was  completed,  and  in  the  interpretation 
of  this,  a  distinction  was  drawn  between  those  acts  of  bank- 
ruptcy which  are  volimtary  on  the  part  of  the  bankrupt,  and 
those  which  consist  of  proceedings  in  invitum.  The  relation 
in  the  latter  case  was  held  to  be  to  the  completion  of  the  act  of 
bankruptcy  {Ex  p,  Villars,  re  Rogers^  L.  R.  9  Ch.  432) ;  and 
in  the  former,  to  the  moment  of  the  commencement  of  the  act 
of  bankruptcy;  and  as  such  an  act  of  bankruptcy  consists 
necessarily  in  intention,  the  relation  would  seem  to  be  to  the 
moment  when  the  bankrupt  proves  his  intention  by  his  actions, 
even  though  the  intention  is  not  completely  carried  out.  {Ex 
p.  Snowball,  re  Douglas,  L.  R.  7  Ch.  534;  Brittain  v.  Brown, 
24  L.  T.  504.) 


Inchoateactof 
bankruptcy. 


Under  some  of  the  earlier  bankruptcy  statutes,  it  was  held 
that  where  the  act  of  bankruptcy,  even  though  involuntary, 
is  of  such  a  nature  as  to  be  inchoate,  and  idterwards  com- 
pleted, the  relation,  upon  completion,  was  to  the  time  when  the 
act  commenced,  and  not  to  the  dat^  of  the  completion.  {King  v. 
Leitk,  2  T.  R.  141 ;  Edwards  v.  Gabriel,  31  L.  J.  Ex.  118.) 
In  the  case  of  Ex  p.  Helder,  re  Lewis,  24  Ch.  D.  339,  it  was 
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held  that  an  agent  who  had  paid  away  money  according  to   ftft  43  44^ 

his  principal's  directions,  and  who,  before  the  payment,  kaew 

that  it  would  constitute  an  act  of  bankruptcy  by  the  principal, 
was  not  liable  to  repay  the  money  to  the  trustee  in  bankruptcy 
of  the  principal,  because  the  money  did  not  become  the  trus- 
tee's until  completion  of  the  act  of  bankruptcy  to  which  his  title 
related  back,  t.  e.y  not  until  after  the  money  had  left  the  agent's 
hands.  Although  in  the  present  Act  the  word  **  committed  " 
has  been  substituted  for  ^^  completed,"  it  is  submitted  that  the 
above-mentioned  distinction  between  voluntary  and  involun- 
tary acts  of  bankruptcy  will  still  be  recognized,  and  that  the 
principle  of  Kin^  v.  Leith,  uhi  sup.,  will  not  be  adopted. 

Under  the  Act  of  1869  it  was  held  that  the  trustee's  title  Crown, 
did  not  relate  back  as  against  the  Grown.     {Ex  p.  Postmasier- 
General,  re  Bonham,  10  Ch.  D.  595.)     This  wUl  still  be  so, 
since  section  150,  which  provides  that  certain  provisions  of 
this  Act  shall  bind  the  Grown,  makes  no  mention  of  relation. 

44.  The  property  of  the  bankrupt  divisible  amongst  P?J£2^**?^®' 
his  oreditorsy  and  in  this  Aot  referred  to  as  the  property  of  property 
the  bankrupt,  shall  not  comprise  the  following  particulars:  amongst 

(1)  Property  held  by  the  bankrupt  on  trust  for  any  ^"diton. 
other  person : 

(2)  The  tools  (if  any)  of  his  trade  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his  wife  and 
children,  to  a  value,  inclusive  of  tools  and  apparel 
and  bedding,  not  exceeding  twenty  pounds  in  the 
whole : 

But  it  shall  comprise  the  f  ollovrang  particulars : 

(i.)  All  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bankruptcy, 
or  may  be  acquired  by  or  devolve  on  him  before  his 
discharge;  and, 
(ii.)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  OTcer  or  in  respect 
of  property  as  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit  at  the  commencement  of 
bis  bankruptcy  or  before  his  discharge,  except  the 
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right  of  nomination  to  a  vacant  ecolesiastical  benefice; 
and, 
(iii.)  All  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order  or  disposition  of 
the  bankrupt,  in  his  trade  or  business,  by  the  consent 
and  permission  of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof ;  pro- 
vided that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade 
or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  this  section. 

Sub-section  (1)  is  the  same  as  section  15  (1)  of  the  Act  of 
1869. 

Although  property  held  in  trust  by  the  bankrupt  has  always 
been  held  not  to  pass  to  the  representative  of  his  creditors 
(  Winch  V.  Keelet/,  1  T.  E.  619;  Copeman  v.  Gallant ^  1  P.  Wms. 
814),  the  later  statutes  contained  no  express  enactment  to 
that  eifect.  It  will  be  attempted  for  the  purposes  of  dealing 
with  trust  property  to  divide  trusts  into  the  following  dasses: 

1 .  Express  trusts,  including  trusts  virtute  officii, 

2.  Trusts  in  respect  of  property  of  which  the  bankrupt  being 
the  absolute  legal  owner  nas  parted  with  the  whole  or  part  of 
the  beneficial  interest. 

3.  Trusts  of  agency  in  respect  of  property  in  which  the 
bankrupt  has  not  the  absolute  or  general  but  only  a  special 
property. 

First,  there  is  the  class  of  express  trusts  where  the  absolute 
or  general  legal  ownership  is  vested  in  the  bankrupt  for  the 
purpose  of  the  trusts  and  not  otherwise:  in  other  words, 
where  the  trust  is  the  origin  of  the  legal  ownership  of  the 
bankrupt.  In  these  cases  not  even  does  the  legal  interest  of 
the  bankrupt  pass  to  the  trustee  for  his  creditors.  {Exp.  Oennys, 
M  &  M*Arthur,  260;  Exp.  Painter,  2  D.  &  C.  684;  Carvalho 
V.  Bum,  4  B.  &  Ad.  383 ;  Houghton  v.  Kcenig,  25  L.  J.  C.  P. 
218),  and  the  cestuis  que  trust  can  sue  the  trustees  in  bank- 
ruptey  in  the  name  of  the  bankrupt  (Winch  v.  Keeley, 
ubi  sup. :  Carpenter  v.  Marsell,  3  B.  &  P.  40),  and  it  would 
seem  that  in  such  cases  the  legal  estate  will  not  pass  to  the 
trustee  in  bankruptcy  even  though  the  bankrupt  himself  may 
take  a  beneficial  interest  as  a  cestui  que  trust.  See  Webster  v. 
Scales,  4  Doug.  7 ;  Lewin  on  Trusts,  3rd  ed.  p.  276.     Under 
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former  bankruptcy  statutes  it  was  provided,  that  where  a       |  44. 
bankrupt  was  a  trustee,  the  Lord  Chancellor  might,  under  ■ 

certain  circumstances,  order  a  conveyance  or  assignment  to 
another  trustee.  Section  147  of  the  present  Act,  which  is  the 
same  as  section  117  of  the  Act  of  1869,  makes  a  similar 
provision,  but  is  wider  in  its  language :  see  post.  So,  too, 
property  vested  in  bankrupts  viriuie  officii  as  executors,  ad- 
ministrators, trustees  in  bankruptcy,  does  not  on  their  bank- 
ruptcy pass  to  the  trustee  in  bankruptcy :  see  Ludlow  v. 
Brotoning,  11  Mod.  138 ;  Williams  on  Exors.  8th  ed.  644. 

Secondly,  there  is  the  class  of  trusts  where,  although  the  Trusts  created 
bankrupt  did  not  acquire  the  absolute  legal  ownership  for  the  ^^  *^®  bank- 
purpose  of  an  express  trust,  yet  he,  though  retaining  the  legal  ™P  * 
property,  has  divested  himself  of  the  whole  or  part  of  his 
beneficial  interest.  In  this  class  of  trusts,  if  the  bankrupt 
has  parted  with  the  whole  of  his  beneficial  interest  (as  where 
a  bankrupt  has  sold  a  debt  or  mortgaged  it  to  secure  a  debt 
of  an  amount  greater  at  the  time  of  the  bankruptcy  than  the 
debt  mortgaged)  and  become  a  bare  trustee,  the  legal  interest 
of  the  bankrupt  will  not  pass  to  the  trustee  in  bankruptcy, 
but  remain  in  the  bankrupt  {Winch  v.  Keeley^  1  T.  E.  619; 
Boddingtonv.  Castelli,  1  E.  &  B.  179);  but  if  any  beneficial 
interest  remains  in  the  bankrupt,  whether  the  extent  of  such 
beneficial  interest  be  ascertained  or  not,  the  le^al  interest  will 
pass  to  the  trustee  in  bankruptcy,  subject,  of  course,  to  the 
performance  of  the  trust.  (See  Pamham  v.  Hurst,  8  M.  &  W. 
743  ;  CasteUi  v.  BoddingtoUy  1  E.  &  B.  66  ;  Carvalho  v.  Bum, 
4  B.  &  Ad.  383.)  The  only  case  in  which  the  legal  estate 
will  not  pass  to  the  trustee  in  bankruptcy,  if  the  bankrupt 
has  a  beneficial  interest  in  the  trust  property,  seems  to  be  the 
case  of  express  trusts  and  trusts  virtute  officii  above  mentioned. 

Thirdly,  there  is  the  class  of  trusts  where  the  bankrupt  Trusts  arisiiig 
trustee  has  not  the  absolute  or  general  property,  but  only  '«>m  emplov- 
a  special  property,  e,g,,  where  the  property  is  vested  in  the  ™e^*o'bank- 
bamn*upt  as  an  agent,  such  as  a  factor  entrusted  with  goods     ^  ' 
to  sell  for  his  principal,  or  a  banker  entrusted  with  bills  for 
collection.     Such  property,  if  distinguishable  from  the  mass 
of  the  bankrupt's  property,  does  not  pass  to  the  trustee  in 
bankruptcy,  but  the  trustee  has  a  right  to  enforce  any  lien  or 
other  ri^ht  on  the  goods  or  other  property  in  his  possession 
which  the  bankrupt  factor  would  have  had  against  his  prin- 
cipal had  he  remained  solvent. 

It  is  to  be  observed,  with  reference  to  all  trust  property,  Trust  pro- 
that  it  is  only  property  that  can  be  earmarked  which  is  so  ex-  perty  must  be 
cepted  :  and  it  has  been  held  that  money,  though  the  proceeds  ajatinguish- 
of  trust  property  if  undistinguishable  from  the  mass  of  the 
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8  44«       bankrupt's  property,  will  be  divisible  amongst  his  creditors.' 

* *- —  (Whiicomb  V.  Jacobs  1   Salk.  161;  Ludlow  v.   Browning,  11 

Mod.  138 ;  Scod  v.  Surmon,  Wils.  400 ;  Mace  v.  CadeU,  Cowp. 
232  ;  Ex  p.  Hardcastle,  re  Mawson,  44  L.  T.  523.)  Courts  of 
Equity,  however,  are  very  acute  in  distingpuishing  trust  funds, 
and  will  trace  them,  however  much  their  character  or  nature 
may  be  altered,  provided  that  that  which  is  found  in  the  pos- 
session of  the  bankrupt  trustee  can  be  clearly  identified  as  the 
fruit  of  the  trust  property.  {Exp,  Say  ere,  5  Ves.  169  ;  Taylor 
V.  Plumer,  3  M.  &  S.  562 ;  Ex  p,  Cooke,  re  Strachan,  4  Ch.  D. 
123.)  Thus,  if  a  trustee  pay  trust  monies  to  his  private 
account,  in  no  way  distinguishing  or  earmarking  them  in  the 
account,  and  afterwards  draws  generally  on  them  for  his 
private  expenses,  his  drafts  would  primarily  be  ascribed  to 
that  portion  of  the  fund  which  was  in  every  sense  his  own, 
and  he  would,  in  the  absence  of  evidence  that  he  intended  a 
wrong,  be  deemed  to  have  intended  and  done  what  was  right, 
and  if  the  acts  could  not  in  that  respect  be  wholly  justified, 
they  would  be  deemed  to  be  just  to  the  utmost  amoimt  pos- 
sible. (See  Frith  v.  Cariland,  34  L.  J.  Ch.  301  ;  Pennell  v. 
DeffeU,  23  L.  J.  Ch.  115  ;  Re  HaHetfa  Estate,  KnatchbuUv. 
Hallett,  13  Ch.  D.  696,  707.) 

Jls  HallettU         The  question  of  following  trust  money,  or  money  the  pro- 
EstaU,  ceeds  of  trust  property,  has  been  much  considered  in  the  case 

of  Re  HaUeti^s  Estate,  KnatchbuU  v.  Hallett,  ubi  sup.,  where 
it  was  held,  that  if  money  held  by  a  person  in  a  fiduciary 
character,  though  not  as  trustee,  has  been  paid  by  him  to  his 
account  at  his  bankers,  the  person  for  whom  he  held  the 
money  can  follow  it,  and  has  a  charge  on  the  balance  in  the 
bankers'  hands.  This  case  seems  to  show  that  the  proposition 
as  to  only  following  money  which  can  be  earmarked  laid 
down  in  Whitcomb  v.  Jacob,  ubi  sup,,  and  similar  cases,  is 
not  good  law  if  intended  to  be  applied  to  a  case  where  the 
money  in  question  could  be  identified  as  a  part  either  of  a 
physical  mass  of  money,  or  of  a  balance  standing  to  the  credit 
of  the  defaulting  trustee.  It  is  important  to  observe  that  the 
right  to  follow  the  money  can  only  arise  when  the  inter- 
mixture of  it  by  the  bailee  with  his  own  monies  was  wrongful. 
Thus  Thesiger,  L.  J.,  in  his  judgment  in  the  above-mentioned 
case  of  Re  Hallett^ s  Estate,  13  Ch.  D.  at  p.  723,  after  stating 
the  general  proposition  as  to  following  trust  property  and  its 
proceeds,  says,  "  As  far  as  I  can  judge,  the  only  exception  to 
the  general  proposition  which  I  have  stated  is  not  a  real  ex- 
ception, but  an  apparent  exception,  for  fdl  cases  where  it  has 
been  held  that  moneys  mixed  and  confounded  but  still  exist- 
ing in  a  mass  cannot  be  followed,  may,  I  think,  be  resolved 
into  cases  where,  althoiigh  there  may  have  been  a  trust  with 
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reference  to  the  disposition  of  the  particular  chattel  which        ft  44^ 

those  moneys  subseqnentlj  represented,  there  was  no  trust,  no — 

duty  in  reference  to  the  moneys  themselves  beyond  the  ordi- 
naiy  duty  of  a  man  to  pay  his  debts :  in  other  words,  that  they 
were  cases  where  the  relationship  of  debtor  and  creditor  had 
been  constituted,  instead  of  the  relation  either  of  trustee  and 
cestui  que  trust,  or  principal  and  agent.  I  think  it  unneces- 
sary, and  to  my  mind  it  is  undesirable,  to  give  an  opinion  upon 
the  case  of  £x  p.  Dale  if  Co.^  until  we  see,  upon  a  case  properly 
brought  upon  appeal,  and  when  it  is  necessary  to  decide  the 
point,  whether  that  cclbc  does  or  does  not  come  within 
the  exception  to  which  I  have  referred."  The  case  re- 
ferred to  i%  Ex  p.  Dale  if  Co.^  re  West  of  England  Bank, 
11  Ch.  D.  772,  in  which  it  was  decided  by  Pry>  J->  that 
where  a  banking  company  had  been  employed  as  agents  to 
coUect  money  and  to  remit  it  to  their  employers,  having 
received  the  money  in  cash,  placed  it  with  the  other  cash  of 
the  bank,  and  informed  their  employers  that  the  money  had 
been  remitted,  but  before  the  money  was  actually  remitted 
went  into  liquidation,  such  money  could  not  be  followed  by 
the  employers.  This  case  is  dissented  from  by  Jessel,  M.  B., 
in  the  aoove  case  of  Re  Hallett^s  Estate,  but  it  is  to  be 
observed  with  reference  to  the  observations  of  Thesiger,  L.  J., 
that  the  course  of  business  was  for  the  banking  company  to 
place  the  actual  monies  received  with  their  own  other  funds, 
and  to  remit  by  directing  bankers  in  London,  who  were  the 
agents  both  of  themselves  and  their  employers,  to  credit  the 
latter  with  the  amoimt  so  received,  and  the  counsel  for  the 
employers  argued  their  case  upon  the  basis  that  the  banking 
company  did  nothing  wrongful  in  mixing  the  monies  received 
for  their  customers  with  their  other  monies.  If  the  inter- 
mixture of  monies  is  wrongful,  the  claim  or  charge  of  the 
cestui  que  trust  or  principal  on  the  mixed  fund  wm  not  be 
reduced  by  reason  of  any  supposed  set-off  foimded  on  debts 
due  from  the  cestui  que  trust  or  the  principal  to  the  trustee  or 
ag^t  guilty  of  the  wrongful  intermixture.  {Birt  v.  Burt, 
cited  in  the  note  to  Ex  p.  Dale  if  Co.,  re  West  of  England  Bank, 
11  Ch.  D.  atp.  773.) 

This  presumption  that  the  bankrupt  has  expended  his  own  Presumption 

monies  or  property  for  his  own  purposes  rather  than  trust  thattru^ 

■^     '^  _.  •'  -1  J    f  A  1  •     A  "M  spent  nis 

momes  or  property,  may  be  regarded  as  an  estoppel  against  ^^^  money. 

the  bankrupt  which  binds  the  trustee  for  his  creditors.     Thus, 

in  a  case  where  the  agent  of  some  brewers  who  was  supplied 

with  money  by  them  for  the  purpose  of  purchasing  barley  to 

be  converted  on  his  premises  into  malt  for  his  employers,  in 

fact  misappropriated  the  money  so  supplied   to   hun  and 

purchased  barley  or  ready-made  malt  on  credit  and  then 
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ft  44.       bec^ame  bankrupt,  baving  a  large  quantity  of  sUcb  barley 

and  malt  in  bis  possession,  but  a  less  quantity  tban  be  ougbt 

to  bave  bad  if  be  bad  properly  expended  tbe  money  entrusted 
to  bim,  it  was  beld  tbat,  as  tbe  agent  could  not  bave  set  up 
tbat  be  bad  purcbased  for  bimseH  and  not  for  bis  employers, 
tberef  ore  tbe  trustee  in  bankruptcy  could  not  set  tbis  up  and 
deny  tbe  rigbt  of  tbe  employers  to  tbe  barley  and  malt  found 
on  tbe  premises.  {Harris  v.  Truman  Sf  Co,y  7  Q.  B.  D.  340 ; 
9  Q.  B.  D.  264.)  It  was  formerly  considered  tbat  tbe  pre- 
sumption tbat  tbe  trustee  bas  disposed  of  bis  own  property 
ratber  tban  tbe  trust  property,  would  not  prevail  against 
tbe  ordinary  presumption  as  to  tbe  appropriation  of  pay- 
ment to  debts  in  tbe  order  in  wbicb  tbey  are  incuied, 
according  to  tbe  principle  laid  down  in  ClaytorCs  case, 
1  Mer.  572  ;  and  therefore  tbat  wben  a  trustee  paid  trust- 
money  undistinguisbed  to  bis  general  account  at  bis  bankers, 
tbe  monies  drawn  out  would  be  applied  to  tbe  monies 
paid  in  in  tbe  order  in  wbicb  sucb  monies  bappen  to 
bave  been  paid  in.  {Pennell  v.  Deffell,  23  L.  J.  Ob.  115; 
Brown  v.  Adams,  L.  B.  4  Cb.  764.)  But  these  cases  have  not 
been  followed  in  tbis  respect,  for  it  was  decided  by  tbe  CJourt 
of  Appeal,  dissentiente  Tbesiger,  L.  J.,  tbat  tbe  rule  in 
Clayton^ s  case  does  not  apply  to  tbe  case  of  trust  monies  paid 
by  tbe  trustee  with  other  monies  into  bis  banking  account,  but 
that  all  tbe  trustee's  drawings  will  be  attributed  to  tbe  monies 
not  being  trust  monies  at  whatever  date  tbey  were  paid  in. 
{Re  HaHett's  Estate,  Knatchbully.  HaUett,  13  Cb.  D.  696,  707.) 
It  would  seem  from  tbis  case  tbat  as  between  two  cestuts  que 
trust,  whose  money  tbe  trustee  bas  paid  into  his  own  banking 
account,  tbe  rule  in  Clayton* s  case  applies,  so  tbat  tbe  first  sum 
paid  in  will  be  beld  to  bave  been  first  drawn  out.  Tbe  case 
of  Ex  p.  Hardcastle,  re  Mawson,  44  L.  T.  523,  in  wbicb  it  was 
beld  that  certain  monies  paid  by  a  defaulting  trustee  into  bis 
account  could  not  be  followed  by  the  cestuts  que  trust,  was 
decided  upon  tbe  ground  tbat  there  was  not  sufiicient  evidence 
to  identify  tbe  sums  paid  in  with  the  trust  funds,  and  not  on 
tbe  ground  tbat  they  could  not  be  followed  if  identified  as  paid 
in.  See  further  as  to  tbe  rule  in  Clayton^ s  case,  not  applying 
to  fraudulent  overdrawings,  Lacey  v.  Hill,  4  Cb.  D.  537. 

Trust  pro-  It  is  further  to  be  observed  with  reference  to  tbe  class  of 

P®^y  fS^*'*^  express  trusts  tbat,  although  the  doctrine  of  reputed  owner- 
rwut^^*  ®^P  applies  to  trust  property  of  this  class  as  it  does  to  all 
ownership.  kinds  of  personal  property,  yet  the  evidence  requisite  to  bring 
property  of  this  class  into  the  reputed  ownership  of  a  bank- 
rupt trustee  must  necessarily  be  much  stronger  than  the  evi- 
dence requisite  in  otber  cases;  for  wbereas  in  many  cases  tbe 
more  possession  of  property  by  a  bankrupt  is  in  itself  strong 
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evidence  of  its  being  in  his  reputed  ownership,  possession  by       ft  44^ 

a  trustee  is  no  evidence  whatsoever  of  trust  property  being  by '■ — - — 

i/ie  consent  of  the  cestui  que  trust  in  the  reputed  ownership  of 
the  bankrupt  trustee,  because  so  long  as  the  trustee  deals  with 
the  trust  property  in  a  manner  consistent  with  the  trusts  the 
cestui  que  trust  has  no  right  even  in  equity  to  disturb  his  pos- 
session, and  therefore  cannot  be  said  to  consent  to  it.  In  other 
words,  it  is  only  when  the  cestui  que  trust  permits  the  trustee 
to  deal  with  the  trust  property  in  a  manner  inconsistent  with, 
the  trust  that  there  is  evidence  that  the  cestui  que  (rust  con- 
sents to  the  trustee  disposing  of  the  trust  property  as  the 
reputed  owner.  But  there  are  in  the  books  many  cases  where 
cestuis  que  trust  have  by  permitting  the  trustee  to  deal  with 
the  trust  property  in  a  manner  incoiisistent  with  the  trusts 
brought  the  trust  property  into  the  reputed  ownership  of  a 
bankrupt  trustee :  thus  in  Ex  p.  Grainger^  24  L.  T.  334,  a 
wife  was  held  to  have  so  dealt  with  her  separate  estate  as  to 
make  it  in  the  reputed  ownership  of  her  husband  on  his  bank- 
ruptcy, and  the  creditors  of  a  deceased  person  may,  by  suffering 
his  personal  representative  to  dismiss  the  representative  cha- 
racter and  assume  that  of  an  absolute  owner,  render  the  estate 
of  the  deceased  person  on  the  bankruptcy  of  the  personal 
representative  distributable  among  his  creditors  as  being  in 
his  order  and  disposition  as  reputed  owner.  {Kitchen  v.  Ibbet- 
son,  L.  E.  17  Eq.  46  ;  Fox  v.  Fisher,  3  B.  &  A.  135;  Williams 
on  Executors,  8th  ed.  644.) 

In  the  second  class  of  trusts,  i.e.,  trusts  created  by  the  Trusts  created 
bankrupt  where  the  bankrupt  has  by  his  express  contract,  or  by  the  bank- 
by  his  conduct,  given  to  others  an  equitable  interest  in  pro-  ™P^' 
perty  the  legal  title  to  which  is  vested  in  him,  it  has  already 
been  pointed  out  that  unless  at  the  time  of  the  bankruptcy 
the  bankrupt  has  no  beneficial  interest  whatsoever,  the  legal 
interest  in  the  property  will  pass  to  the  trustee  in  bankruptcy, 
ante,  p.  1 65 .  The  most  difficult  questions  which  arise  with  refer- 
ence to  this  class  of  trust  property  relate  not  so  much  to  the 
question  whether  the  trust  is  a  bare  trust,  so  that  not  even  a 
legal  interest  will  pass  to  the  trustee  in  bankruptcy,  but  rather 
whether  a  trust  or  equitable  interest  has  been  created  at  all 
available  against  the  trustee  in  bankruptcy.  Sometimes  a 
trust  is  plainly  enough  created  by  declaration  of  trust,  express 
contract,  or  otherwise,  but  often,  especially  in  the  case  of  what 
are  called  specific  appropriations,  very  difficiilt  questions  arise 
as  to  whether  or  not  a  trust  available  against  the  trustee  in 
bankruptcy  has  been  created. 

Now  the  property  in  respect  of  which  it  is  alleged  that  the  Specific  ap- 
trust  or  specific  appropriation  has  been  created  may  be  pro-  propriations, 
perty  either  (1)  in  the  hands  of  the  person  in  whose  favour 
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S  44.       ^^^  trust  or  appropriation  has  been  made,  or  (2)  in  the  hands 
' —  of  an  agent  of  the  bankrupt,  or  (3)  in  the  hands  of  the  bank- 
rupt himself. 

(1)  of  pro-  The  first  of  these  cases  seems  not  to  differ  materially  from 
pertymthe  j^  ^^^^  qJ  specific  lien.  In  the  second  of  these  cases,  i.e., 
^e^wpro-^  where  goods  are  in  the  hands  of  an  agent  of  the  bankrupt, 
priatee ;  ^^  where  there  is  a  debt,  or  something  in  the  nature  of  a  debt 

(2)  of  pro-  ^^^®  *^  ^^®  bankrupt,  it  is  very  material  to  consider  what  con- 
pertymthe  stitutes  a  valid  appropriation  in  equity,  when  notice  of  the 
poflsession  of  appropriation  is  necessary  to  the  appropriatee,  and  when  to 
*Tk  ^wJ^'f.  ^  agent  or  debtor,  when  an  appropriation  is  revocable  and 
thebanJmipt;  .^^j^^j^  irrevocable.     Where  there  is  a  contract  to  appropriate, 

charge,  or  hold  in  trust  specific  property,  or  a  specific  debt 
or  fund,  nothing  more,  assuming  the  contract  not  to  be 
in  fraud  of  the  bankruptcy  laws,  is  required.  The  con- 
tract operates  forthwith  as  an  assignment  in  equity,  without 
any  notice  to  the  agent  or  debtor  or  trustee  for  the  bank- 
rupt {Rodick  V.  Oandell,  1  De  G.  M.  &  Q-.  789 ;  Burn  v. 
Carvalhoy  4  M.  &  Cr.  690) ;  but  where  the  property,  debt, 
or  fund  is  not  specific,  the  bankrupt  must-,  in  order  to  con- 
stitute an  assignment  in  equity,  by  overt  act,  as  by  posting 
an  order  to  the  debtor  or  agent,  specify  the  subject-matter 
of  the  assignment.  {Ex  p,  Adamsj  26  L.  T.  96.)  As  to  the 
effect  of  the  specification  of  the  subject-matter  rendering 
the  order  irrevocable,  see  Fisher  v.  Miller,  1  Bing.  150,  and 
Gibson  v.  Minnet^  2  Bing.  7.  It  is  necessary,  however,  to  bear 
in  mind  the  distinction  between  an  imperfect  legal  assignment 
and  a  perfect  contract  to  appropriate ;  the  former  of  wnich,  if 
bankruptcy  intervene,  is  of  no  avail  against  the  trustee  in 
bankruptcy,  if  the  intention  of  the  contracting  parties  is  that 
no  interest  shall  pass  until  the  legal  assignment  is  perfected, 
whereas  the  latter  gives  immediately  a  perfect  title  against  the 
trustee.  It  is  always  to  be  remembered  when  speaking  of  the 
necessity  of  notice  to  the  agent,  debtor,  or  trustee  of  the  bank- 
rupt, to  perfect  the  equitable  assignment,  that  although  notice 
may  not  be  necessary  to  the  perfection  of  the  equitable  assign- 
ment, yet  if  the  subject-matter  be  something  faUing  within  the 
scope  of  the  reputed  ownership  section  (sub-section  (iii.),  post\ 
notice  will  generally  be  necessary  to  take  the  subject-matter  out 
of  the  operation  of  that  section.  It  does  not,  however,  seem 
necessary  in  any  case  where  there  is  an  antecedent  contract  to 
appropriate,  to  give  notice  to  the  appropriatee  of  an  appropria- 
tion made  in  pursuance  of  the  contract,  as  his  consent  wul  be 
assumed  to  that  which  is  to  his  advantage.  (See  Ex  p,  Imbert^ 
1  De  G.  &  J.  24 ;  26  L.  J.  Bank.  65 ;  7'ha^er  v.  Lister,  80  L.  J. 
Ch.  427.)  The  most  remarkable  case  where  an  appropriation 
not  stridly  in  pursuance  of  an  antecedent  contraict  has  been 
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upheld,  is  Bailey  v.  Culverwell,  8  B.  &  C.  448,  in  which  case        g  44, 

agents  sold  goods  of  their  principal  to  a  trader  who  paid  by  a 

bill  drawn  by  the  trader  and  accepted  by  another  person,  and 
the  goods  after  the  sale  were  left  by  the  purchaser  in  the 
hands  of  the  same  agents.  Before  the  bill  became  due  the 
acceptor  failed,  and  the  agents,  without  instructions  from  the 
seller,  having  applied  to  the  trader  for  security,  he  gave  them 
a  written  order  to  sell  the  goods  and  apply  the  proceeds  in 
payment  of  the  bill,  but  before  the  sale  was  effected,  and 
before  the  appropriation  was  communicated  to  the  seller,  the 
trader  became  bankrupt.  It  was  held  that  the  goods  were 
subject,  as  against  the  assignee  in  bankruptcy,  to  the  charge 
created  by  the  bankrupt  for  the  payment  of  the  bill. 

As  to  what  constitutes  a  contract  for  specific  appropriation  Contract  to 
as  distinguished  from  a  representation  of  the  bankrupt's  means  *PP«>P"*te. 
of  paying,  see  The  Citizens*  Bank  of  Louisiana  v.  The  Bank  of 
New  Orleans,  L.  R.  6  H.  of  L.  365,  in  which  case  it  was  held 
that  a  representation  made  by  the  New  Orleans  bank,  the 
drawers  of  a  bill  of  exchange  on  the  Liverpool  bank,  at  the 
time  of  the  sale  of  the  bill  to  the  Louisiana  bank,  that  the  bill 
was  expressly  or  specially  drawn  against  funds  to  a  larger 
amount  already  remitted  to  the  bank  at  Liverpool,  did  not 
constitute  an  equitable  assignment  of  an  equivalent  amount  of 
such  funds,  so  as  to  entitle  the  Louisiana  bank  to  have  the 
funds  in  the  hands  of  the  Liverpool  bank  appropriated  on  the 
bankruptcy  of  the  New  Orleans  bank  to  meet  the  bills,  even 
though  the  Liverpool  bank  had  both  at  the  time  of  the  repre- 
sentations and  of  the  bankruptcy,  sufficient  funds  of  the  New 
Orleans  bank  so  to  do. 

A  promise  to  pay  money  when  the  debtor  receives  a  debt  What  doea 
due  to  him  from  a  third  person  does  not  constitute  an  equit-  '"^^  amoimt  to 
able  assignment,  there  being  a  distinction  between  a  promise  '"'•^^Snt 
to  pay  out  of  a  specific  fund,  and  a  promise  to  pay  when  that  ' 

fund  shall  be  received.  {Field  v.  Megaw,  L.  E.  4  C.  P.  660  ; 
see  also  Re  Irving,  ex  p.  Brett,  7  Ch.  D.  419.)  A  letter  on 
the  face  of  it,  amounting  only  to  a  revocable  authority  to  a 
tenant  to  pay  his  rent  to  the  writer's  bankers,  cannot  be  con- 
verted into  a  specific  appropriation  byjroof  of  an  oral  agree- 
ment to  charge  such  rent,  rent  being  an  interest  in  land  within 
section  4  of  the  Statute  of  Frauds.  {Ex  p.  Hall,  re  Whit  ting, 
10  Ch.  D.  615.)  It  is,  however,  to  be  observed  that  no  par- 
ticular words  are  necessary  to  constitute  an  equitable  assign- 
ment of  either  chattels  or  choses  in  action  if  the  intention 
be  clear,  and  that  such  an  assignment  may  be  created  by 
word  of  mouth.  {Bow  v.  Dawson,  1  Yes.  331  ;  Tudor's  Leading 
Gases  in  Equitj',  vol.  2,  731 ;  Gumell  v.  Gardner,  4  Qiff. 
626—680.) 
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Cheque. 


Where  there 
is  no  ante- 
cedent con- 
tract to 
appropriate. 


As  to  what  may  be  the  subject  of  an  equitable  assignment, 
and  the  distinction  between  such  an  assignment  and  a  mere 
licence  to  seize,  see  HolroydY.  Marshall^  10  H.  of  L.  C.  191 ; 
33  L.  J.  Ch.  193 ;  Reeve  v.  Whitnvore,  33  L.  J.  Ch.  63  ;  4  De 
G.  J.  &  S.  1  ;  Brown  v.  Bateman,  L.  E.  2  C.  P.  272 ;  Thomp- 
son V.  Cohen,  L.  R.  7  Q.  B.  627  ;  Cole  v.  Kemot,  L.  R.  7 
Q.  B.  534 ;  Colly er  v.  Isaacs,  19  Ch.  D.  342,  and  see  ante, 
pp.  45,  46.  The  last-mentioned  case  shows  that  an  assign- 
ment of  after-acquired  chattels,  though  absolute  in  form, 
may  amount  merely  to  a  contract  to  assign,  for  breach 
of  which  proof  must  be  made  in  the  bankruptcy  of  the 
assignor,  and,  consequently,  that  chattels  brought  on  the 
premises  after  bankruptcy  cannot  be  seized  under  the  assign- 
ment. 

It  was  said  in  Keatie  v.  Beard,  8  C.  B.  N.  8.  381,  that  a 
cheque  operates  as  an  appropriation  of  an  equivalent  amount 
of  the  money  of  the  drawer  in  the  hands  of  the  banker ;  see 
also  Ramchurn  Mullick  v.  Luckmeechund  Radakissen^  9  Moore, 
P.  C.  46,  and  Byles  on  BiLls,  11th  ed.,  p.  20;  but  it  was 
decided  by  Jessel,  M.  R.,  in  Hopkinson  v.  Foster,  L.  R.  19  Eq. 
74,  that  a  cheque  is  not  an  equitable  assignment  of  a  part  of 
the  drawer's  balance  at  his  bankers.  This  was  followed  ^by 
Schrwder  v.  Central  Bank  of  London,  34  L.  T.  735,  and  these 
cases  certainly  seem  to  accord  with  those  which  decide  that 
death  operates  as  a  determination  of  the  authority  to  the 
banker  to  pay  the  cheque,  which  certainly  would  be  utterly 
inconsistent  with  the  operation  of  a  cheque  as  an  appropria- 
tion.    See  also  Ex  p,  Richdale,  re  Palmer,  19  Ch.  D.  409. 

Where  there  is  no  antecedent  contract  to  appropriate,  an 
appropriation  in  consideration  of  an  existing  debt  due  from 
the  appropriator,  will,  if  communicated  to  the  creditor,  be 
irrevocable,  because  he  may  have  forborne  to  sue  in  con- 
sequence {Fitzgerald  v.  Stuart,  3  B.  &  C.  842 ;  Ranken  v. 
Al/aro,  5  Ch.  D.  786),  and  such  an  appropriation,  unless  in 
fraud  of  the  bankruptcy  law,  will  be  enforceable  against  the 
trustees  in  bankruptcy ;  but  an  order  on  an  agent  or  a  legal 
assignment  to  a  trustee  intended  to  pass  the  property  or  other 
appropriation,  will  be  a  mere  mandate  from  a  principal  to 
his  agent,  and  therefore  revocable  imless  communicated  to  the 
creditor  for  whose  benefit  it  is  made.  ( Scott  v.  Porcher,  3 
Mer.  652;  Morrell  y,  Wooten,  16  Beav.  197;  Garrard  v. 
Lauderdale,  3  Sim.  1 ;  Ililly,  Royds,  L.  R.  8  Eq.  290.)  For 
instances  at  law  where  the  rule  that  mandates  to  an  agent 
not  communicated  to  beneficiaries  are  revocable,  even  where 
a  legal  mterest  is  intended  to  pass,  see  the  cases  cited  by 

if^  ^ampbell  in  Stygers  v.  Evans,  5  E.  &  B.  367  ;  24  L.  J. 
(4.  i>.  305. 
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A  legal  convejance  to  a  trustee  wlio  is  himself  a  beneficiary,        K  44^ 

even  if  it  be  not  communicated  to  tbe  cestui  que  trusty  would  

seem  to  be  irrevocable.  {Hobson  v.  Thelusson,  L.  B.  2  Q.  B.  642.) 

The  assent  of  the  beneficiary  to  whom  the  communication  is 
made  will,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed, since  the  appropriation  is  for  his  advantage  {Singers  v. 
Evans,  5  E.  &  B.  367 ;  24  L.  J.  Q.  B.  305),  but  his  dissent  may 
be  inferred  from  his  conduct  {Garrard  y.  Lauderdale,  3  Sim.  1), 
or  after  long  delay  in  assenting  after  notice  ( Gould  v.  Roberts, 
4  De  G.  &  S.  509). 

The  order,  the  communication  of  which  to  the  beneficiary 
renders  it  irrevocable,  must  be  directed  to  the  person  in  whose 
hands  is  the  fund  charged.  {Bell  v.  L,  Sf  N,  W.  Railway  Co.y 
15  Beav.  548.)  See  further,  as  to  what  constitutes  an  equit- 
able assignment,  the  case  of  Ex  p,  Morgan^  re  Larivihe,  44 
L.  J.  Bamc.  457. 

As  to  goods  in  the  hands  of  the  bankrupt  himself,  the  con-  (3)  of  property 
tract  to  appropriate  specific  goods  operates  as  an  assignment  ^  the  posses- 
of  those  goods  in  equity,  but  it  is  to  be  observed  that  such  a  v^^^*?® 
contract,  if  relied  on  as  an  equitable  assignment,  is,  if  in    *       ^ ' 
writing,  a  bill  of  sale,  and  unless  registered,  void  as  against 
the  trustee  in  bankruptcy. 

Where  the  goods  are  not  specified  by  the  contract,  it  is 
necessary  that  they  should  be  specified  before  any  interest 
will  pass  ;  and  it  would  seem  that  this  appropriation  must  be 
evidenced  by  some  overt  act.  {Ex  p.  Imbert,  re  Latham,  1 
De  G.  &  J.  152.)  How  far  an  appropriation  to  meet  an 
existing  liability,  but  not  in  pursuance  of  an  antecedent 
contract,  is  a  binding  appropriation  before  it  is  communicated 
to  the  person  in  whose  favour  it  is  made,  seems  doubtful,  but 
generally  such  an  appropriation  would  amount  to  a  fraudulent 
preference.  {Wilson  v.  Balfour,  2  Camp.  579;  Edwards  v. 
Glynn,  28  L  J.  Q.  B.  350  ;  Bailey  v.  Culverwell,  8  B.  &  C.  448.) 

There  is  one  great  exception  to  the  rule  that  to  constitute  Rale  in 
an  equitable  assignment  there  must  be  privity  between  the  WaringU  ease. 
assignor  and  assignee,  either  by  contract  or  by  estoppel,  and 
that  exception  is  the  well-known  doctrine  in  Waring^ s  case, 
19  Ves.  345,  where  it  was  decided  that  if  both  the  drawer 
and  acceptor  of  bills  become  bankrupt,  and  as  between  the 
drawer  and  acceptor  funds  have  been  specifically  appropriated 
to  meet  the  bills,  the  bill-holders,  although  in  no  way  privy  to 
or  cognizant  of  the  appropriation,  are  entitled  to  enforce  the 
appropriation,  not  on  account  of  any  equity  in  themselves  but 
of  the  necessities  connected  with  the  administration  of  the 
two  insolvent  estates,  and  the  equities  as  between  the  in- 
solvents.    The  principle  which  is  thus  applied  in  favour  of 
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s  44^       fltrangers  to  effect  an  equitable  administration  of  the  estates 

*- —  of  the  drawer  and  acceptor  of  a  bill  where  both  are  insolvent, 

seems  to  be  an  extension  of  the  principle  which  led  a  Ck)urt  of 
Bankruptcy,  eren  without  express  enactments,  to  appropriate 
the  joint  estate  primarilj  to  meet  the  joint  liabilities,  and  vice 
vend  as  to  separate  estate  and  separate  liabilities. 

Bole  in  That  the  rule  that  the  appropriation  of  joint  estate  primarily 

Waring^  to  meet  joint  liabilities  is  founded,  like  the  rule  in  Waring^ a 
case,  on  the  equities  of  the  partners  as  between  themselves, 
and  not  on  any  quasi  Uen  which  the  joint  creditors  have  on 
the  joint  property,  seems  proved  by  the  fact  that  agreements 
between  the  partners  altering  the  character  of  partnership 
property,  and  converting  it  into  the  separate  estate  of  one  of 
the  partners,  if  made  bondjide  and  previous  to  the  commission 
of  any  act  of  bankruptcy,  is  binding  on  the  trustee  in  bank- 
ruptcy.    {Exp,  Ruffin,  6  Ves.  119.) 

Where,  however,  two  firms  engaged  in  a  joint  transaction 
for  the  purchase  of  goods  for  sale  on  joint  account  to  be  paid 
for  by  the  proceeds  of  bills  drawn  by  one  firm  upon  the  other, 
it  was  held  that  although  the  rule  in  Waring* e  case  applied  so 
as  to  entitle  the  bill-holders  to  have  the  cotton,  which  happened 
to  be  in  the  hands  of  a  trustee  of  the  estate  of  one  of  the  firms, 
specifically  appropriated  to  meet  the  bills,  yet  that  this  right 
was  subject  to  the  right  of  the  joint  creditors  of  the  combined 
firms  to  have  the  cotton,  which  was  part  of  the  joint  estate  of 
the  combined  firms,  applied  to  the  pa3rment  of  their  debts. 
{Ex  p.  Dewhurstf  re  Leggait,  L.  E.  8  Ch.  965.) 

Bill-holders  who  have  had  the  benefit  of  the  rule  in  Waring* s 
case  are  not  thereby  precluded  from  proving  for  the  balance 
after  deducting  the  amount  realised  by  the  appropriated  secu- 
rities, against  the  estates  of  the  drawer  and  acceptor  pari 
passu  with  the  other  creditors  ( City  Bank  v.  Luckie,  L.  It.  5 
Ch.  773 — 778),  but  it  is  for  the  balance  only  that  they  can 
prove,  and  when  the  benefit  is  received  after  proof,  the  proof 
must  be  proportionately  reduced,  and  the  dividends  on  the 
excess  returned.  {Ee  Bamed's  Banking  Co.,  ex  p.  Joint  Stock 
Discount  Co.,  L.  E.  10  Ch.  198.) 

The  rule  in  Waring'* s  case  has  never  been  applied  except  in 
the  case  of  holders  of  bills  of  exchange,  but  there  seems  no 
reason  why  it  should  not  be  extended  to  all  cases  where  a 
joint  administration  of  the  two  insolvent  estates  is  impossible 
without  it,  and  it  is  submitted  that  this  always  is  so  where 
there  are  two  or  more  insolvents  liable  in  respect  of  the  same 
contract  and  one  of  the  insolvents  has  deposited  with  another 
securities  to  meet  the  joint  liability.  Thus  in  Ex  p.  Smart, 
re  Richardson,  L.  E,  8  Ch.  220,  the  rule  in  Waring*s  case  was 
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applied  in  fayour  of  tlie  drawer  and  holder  of  a  bill,  although       g  44^ 

the  insolvent  depositor  of  the  securities  was  not  a  party  to  the  1 — ■- 

bill,  but  only  liable  to  the  drawer  for  the  price  of  goods  sold 
by  the  drawer  to  the  depositor,  and  paid  for  by  bills  in  respect 
of  which  the  drawer  was  covered  by  the  deposit  of  short  bills. 

The  doctrine  of  Ex  p.  Waring  does  not  apply  to  a  case  where 
the  bills  drawn  by  one  of  the  insolvent  firms  upon  the  other 
have  not  been  accepted,  nor  in  any  other  case  in  which  the 
holder  of  the  bills  has  no  right  of  double  proof  entitling  him 
to  prove  against  each  of  me  insolvent  estates  ( Vaughan  v. 
Halliday,  L.  B.  9  Ch.  561  ;  see,  however,  tSheppard  v. 
Harrison,  L.  It.  5  H.  of  L.  116),  nor  where  a  consignor 
directed  his  consignee  to  place  the  invoice  price  of  goods  to 
his  credit,  and  the  bills  drawn  against  them  to  his  debit, 
such  a  direction  not  amounting  to  an  appropriation  of  the 

goods  to  protect  the  bills.  {Ex  p.  Banner,  re  Tappenheck,  2 
h.  D.  278.)  Where,  however,  the  consignor  directs  the 
consignee  to  apply  the  proceeds  of  goods  in  a  particular  way, 
the  consignor  still  remains  the  owner  of  the  goods,  and  lus 
direction  may  amount  to  an  appropriation :  ibid,  per  MeUish, 
L.  J.,  at  p.  289. 

But  it  is  not  in  every  case  where  there  is  a  double  insol- 
vency and  a  double  right  of  proof  that  this  doctrine  is 
applicable ;  there  must  also  be  something  which  the  adminis- 
trator of  one  insolvent  estate  is  entitled  to  call  upon  the 
administrator  of  the  other  insolvent  estate  in  whose  possession 
it  is  to  realise  for  the  purpose  of  meeting  their  conmion  lia- 
bility. {Ex  p.  Lamb  ton,  re  Lindsay,  L.  R.  10  Ch.  405.)  It  is 
not  necessary  for  the  application  of  the  rule  in  Waring^ s 
case  that  there  should  be  judicial  insolvencies.  It  is  suffi- 
cient if  both  the  estates  which  are  being  administered  are 
really  insolvent  {Powles  v.  Hargreaves,  3  De  Q-.  M.  &  G-. 
430;  In  re  The  New  Zealand  Bank,  L.  R.  4  Eq.  226 ;  Exp. 
Alliance  Bank,  re  General  Rolling  Stock  Co,,  L.  K.  4  Ch.  423) ; 
but  they  must  both  be  under  judicial  administration.  {Re 
Yglesias,  L.  B.  10  Ch.  635.)  On  the  administration  of  solvent 
estates  by  a  Court  the  rule  is  not  applicable,  and  therefore  the 
mere  fact  that  a  company  is  being  wound  up  by  the  Court  is 
not  sufficient  to  cause  the  Court  to  apply  the  rule  if  the  com- 
pany being  wound  up  be  not  proved  insolvent.  {In  re  The 
New  Zealand  Bank,  ubi  sup,) 

It  was  stated  by  Lord  Cranworth,  in  Powles  v.  Hargreaves,  ^?*'®»  *P' 
ubi  sup.,  that  the  order  in  Ex  p.  Waring  as  drawn  up,  "  dis-  J^^Jj^l 
tinctly  provided  for  the  case  of  the  short  bills  deposited  being  jfraring  to 
equal  or  more  than  sufficient  or  being  insufficient,  and  ex-  cases  where 
pressly  provided  that  if  insufficient  the  parties  holding  the  appropxiated 
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§  44.       acceptances  were  to  proye  for  the  deficiency ;"  and  ever  since 
that  decision  the  rule  in  Exp,  Waring  has  been  applied  even 


^n^  t  to"  ^  cases  where  the  security  was  deficient,  and  the  persons  who 
meet  the  debt.  ^*^  ^^®  benefit  of  the  rule  had  to  prove  for  a  deficiency.  But 
Lord  Selbome,  in  the  recent  case  of  The  Royal  Bank  of  Scot^ 
land  v.  The  Commercial  Bank  of  Scotland,  7  App.  Ca.  366,  a 
case  in  which  the  question  to  be  decided  was  merely  whether 
the  rule  in  Ex  p.  Waring  applied  to  an  administration  in 
Scotland,  while  holding  that  it  did  not,  expressed  an  opinion 
that  the  reasons  assigned  by  Lord  Cranworth  to  justify  the 
extension  of  the  rule  to  the  case  of  a  deficient  security  were 
unsatisfactory  if  applied  to  the  contract  before  him,  and 
appeared  to  overlook  the  fact  that,  when  the  whole  benefit  of 
a  deficient  security  is  given  to  the  bill>holder,  the  estate  of 
the  bankrupt  acceptor  may  lose  some  part  of  the  indemnity  to 
which,  by  the  contract,  he  is  entitled.  It  seems  quite  possible 
now  that,  even  in  English  administrations,  the  application  of 
the  rule  in  Ex  p.  Waring  will  be  limited  to  cases  where  the 
security  is  sufficient. 

Trusts  ariamg  Lastly,  then,  there  is  the  third  class  of  trusts,  where  the 
from  en^loy-  bankrupt  has  not  the  general,  but  only  a  sx>ecial  property, 
roS  "  ^'9*^  where  property  is  vested  in  the  bankrupt  as  an  agent, 

such  as  a  factor,  &c. 

Such  property,  so  long  as  it  or  its  proceeds  remain  distin- 
guishable from  the  mass  of  the  bankrupt's  property,  will  not  pass 
Factors.  to  the  trustee  of  the  creditors.  Thus,  it  was  formerly  laid  down 

that  if  a  bankrupt  factor  had  sold  goods  and  the  price  was  not 
yet  paid,  or  bills  given  for  the  price,  neither  the  right  to  recover 
the  price  nor  the  bills  would  pass  to  the  trustee  in  bankruptcy, 
but  if  the  bankrupt  factor  received  the  price  of  the  goods  sold 
by  him,  his  principal  must,  unless  the  money  so  received  was 
earmarked,  prove  for  the  amount  pari  passu  with  the  other 
creditors.  {Whitcomh  v.  Jacob j  1  Salk.  160;  Godfrey  v. 
Furzo,  3  P.  Wms.  1 87  ;  Taylor  v.  Plumer,  3  M.  &  8.  562 ; 
Exp.  SayerSf  5  Ves.  168  ;  ScoU  v.  Surmon,  Wils.  400.)  But  in 
Ex  p,  Cooke  J  re  Strachan,  4  Ch.  D.  123,  it  was  held  that 
money  paid  by  a  broker  into  his  banking  account,  could  be 
followed  by  a  customer.  See  Be  Halletfs  Estate,  Knatchbull 
V.  Ilallett,  13  Ch.  D.  696,  and  ante,  p.  166.  It  has  been 
said  {Taylor  v.  Plumer,  3  M.  &  S.  562,  575)  that  the 
reason  why  money,  the  proceeds  of  goods  deposited  with 
a  factor,  passes  on  the  bankruptcy  of  the  factor  to  the 
trustee  in  bankruptcy,  is  that  money  intermixed  with 
other  monies  cannot  be  distinguished ;  but  it  would  seem  from 
the  cases  of  Frith  v.  Cartland,  34  L.  J.  Ch.  301,  and  Pennell 
V.  Deffell,  23  L.  J.  Ch.  115,  that  this  is  not  so,  and  that  the 
true  reason  why  the  Court  of  Bankruptcy  will  not  appropriate 
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to  the  principal  money  so  received  and  intermixed  by  the        §  44. 

factor  is  that,  according  to  the  ordinaiy  course  of  business  '' 

between  merchants  and  their  factors,  the  former  voluntarily 
become  the  creditors  of  their  factors  in  respect  of  the  monies 
BO  received,  whereby  the  monies,  although  the  proceeds  of 
goods  received  on  trust,  lose  their  trust  character. 

It  is  always  to  be  remembered  that,  although  goods  in-  the 
hands  of  an  agent  may  be  easily  distinguishable,  they  may 
yet,  on  the  bankruptcy  of  the  agent,  pass  to  his  trustee  if  the 
principal  has  permitted  the  agent  to  have  a  possession  not 
consistent  with  the  ordinary  usages  of  trade,  and  raising  a 
reputation  of  ownership  in  the  bankrupt.  Goods  bought  by 
"^he  bankrupt  with  the  proceeds  of  property  deposited  with 
him  can  be  followed  by  the  cestui  que  trust  if  such  goods  can 
be  identified,  even  though  the  purchase  of  them  is  a  breach 
of  the  trust.  (See  Taylor  y.  Plumer^  3  M.  &  S.  662;  Exp, 
Sai/ers,  5  Ves.  168.) 

So,  too,  In  the  case  of  bills  remitted  to  a  banker  by  a  Bankers, 
customer,  it  is  established  that  if  they  are  not  remitted  for  a 
particular  purpose,  but  in  the  nature  of  discount,  they  pass 
on  the  bankruptcy  of  the  banker  to  the  trustee  in  bankruptcy 
{Ex  p,  Sargeant,  I  Hose,  153) ;  but  if  remitted  for  a  particular 
purpose  they  continue  the  property  of  the  remitter,  notwith- 
standing the  bankruptcy.  {Parke  v.  Eliason,  I  East,  544; 
Thomson  v.  Giles,  2  B.  &  C.  422.) 

As  to  the  application  of  this  rule  to  what  are  termed  **  short  Short  billa. 
bills,"  it  has  long  been  settled  that  if  a  party  place  in  his 
banker's  hands  bills  not  yet  due,  the  property  continues  in 
the  party  paying  them  in,  for,  as  it  is  well  known  that 
bankers  receive  bills  as  factors  or  agents  in  order  to  obtain 
payment  of  them  when  due,  they  do  not  pass  to  the  trustee 
in  bankruptcy  of  the  bankers.  {Thomson  v.  Giles,  ubi  sup,; 
Giles  V.  Perkins,  9  East,  12 ;  Ex  p.  Barhworth,  27  L.  J. 
Bank.  5;  2  De  G.  &  J.  194;  JEr  ;>.  Twogood,  19  Ves.  229; 
Ex  p.  Pease f  Buck,  525;  19  Yes.  25.)  In  all  these  cases 
with  reference  to  bills  held  by  bankers,  the  question  to 
be  decided  is  one  rather  of  fact  than  of  law,  that .  is, 
whether  the  bills  were  received  by  the  banker,  as  agent, 
or  as  purchaser.  The  fact  that  the  banker  has  entered  the 
bills  as  cash,  or  that  he  has  allowed  the  customer  to  draw 
against  the  bills,  or  that  the  customer  has  endorsed  the  bills, 
is  not,  in  itself,  sufficient  on  the  bankruptcy  of  the  banker  to 
entitle  the  trustee  to  hold  the  bills  as  against  the  customer. 
The  test  in  such  cases  would  seem  to  be  whether  the  amount, 
or  price  of  the  bill,  constituted  an  immediate  debt  due  to 
the  customer  from  the  banker  upon  the  receipt  of  the  bill. 

W.B.  X 
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{Thoinson  v.  Giles,  2  B.  &  C 422  ;  Exp.  Ttoogood,  19  Ves.  229; 
Exp.  Pease,  Buck,  525 ;  19  Ves.  25.) 

Money  paid  Where  a  person  pays  money  into  a  bank  to  be  applied  in  a 
in  for  specific  specific  manner,  and  the  banker  stops  payment  before  taking 
purpose.  ^jjy  g^pg  towards  applying  it  to  the  purpose,  the  payer  cannot 

recover  the  money  paid,  but  has  merely  a  right  of  proof  as  a 
general  creditor. "  {In  re  BarnetTs  Banking  Co.,  ex  p.  Massey, 
39  E.  J.  Ch.  636.)  Aliter  where  the  banker  has,  by  applying 
it  as  directed,  ceased  to  be  merely  a  debtor  of  his  customer  in 
respect  of  the  money  so  paid  in.  {Farley  y.  Turner,  26  L.  J. 
Ch.  710.) 

In  the  case  of  Johnson  y.  Roharts,  L.  E.  10  Ch.  505,  the  facts 
were  as  follows : — ^The  plaintiffs  paid  to  their  bankers,  Wilde 
&  Co.,  on  the  1 1th  December,  the  sum  of  £2,422,  parUy  in 
cash  and  partly  in  bills,  falling  due,  some  in  March  and  some 
in  April  following,  for  the  purpose  of  meeting  acceptances  of 
the  plaintiffs,  payable  at  Bobarts  &  Co.,  in  London,  on 
December  13th.  Wilde  &  Co.,  on  the  same  day,  sent  up  the 
bills  in  question,  together  with  some  cash  and  cheques,  and 
asked  Bobarts  &  Co.  to  pay  the  acceptance  of  Johnson, 
coming  due  on  the  13th,  and  to  debit  them  with  the  amount. 
Bobarts  &  Co.  acknowledged  the  receipt  of  Messra.  Wilde's 
letter,  but  did  not  honour  the  acceptances  of  the  plaintiff.  ^  It 
was  held  that  there  was  no  specific  appropriation  of  the  bills 
so  forwarded  by  Wilde  &  Co.  in  the  nands  of  Bobarts  &  Co. 
to  meet  the  plaintiff's  acceptances,  but  that  Bobarts  &  Co., 
who  were  large  creditors  of  Wilde  &  Co.,  were  entitled  to  re- 
tain the  bills.  This  decision  seems  distinguishable  from  Farley 
V.  Turner,  both  on  the  ground  that  the  bills,  being  paid  in  to 
Wilde  &  Co.  in  the  nature  of  discoimt,  were  never  specifically 
appropriated  as  between  the  customer  and  his  bank,  and  also 
because  there  was  no  specific  appropriation  as  between  the 
banks  themselves ;  whereas  in  Farley  v.  Turner,  where  the 
question  was  one  merely  between  the  customer  and  the  assignee 
m  bankruptcy  of  the  country  bankers,  the  money  paid  to  the 
country  banker  in  order  that  part  of  it  might  be  remitted  to 
London  to  meet  bills  payable  there,  although,  at  one  time,  a 
mere  debt  from  the  coimtry  banker  to  tte  customer  had, 
before  the  bankruptcy,  assumed  a  shape  in  which  it  could  be 
earmarked  as  the  proceeds. of  the  customer's  money. 

It  must  always  be  remembered,  with  reference  to  securities 
deposited  with  bankers  as  bankers  by  a  customer,  that  they 
have  a  general  Hen  on  them  for  the  amount  of  their  general 
balance,  unless  there  be  an  express  contract,  or  circumstances 
that  show  an  implied  contract,  inconsistent  with  lien.  Lord 
Kenyon  says,  in  Davis  v.  Bowsher,  5  T.  B.  491  :— "  Bankers 
have  a  general  lien  on  aU  securities  in  their  hands  for  their 
general  balance,  unless  there  be  evidence  to  show  that  any 
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particular  security  was  received  under  special  circumstances,        ft  44^ 

which  would  take  it  out  of  the  common  rule."     {Brandao  v. '- — 

Barnett,  12  CI.  &  F.  789 ;  In  re  Meadows,  26  Beav.  588  ;  28 
L.  J.  Ch.  891  ;  Jones  v.  Peppercorn^  28  L.  J.  Ch.  153 ;  Ex  p, 
Barkworthy  2  De  G.  &  J.  194 :  27  L.  J.  Bank.  5 ;  Watis  v. 
Christtey  11  Beav.  546 ;  18  L.  J.  Ch.  173.) 

The  mere  fact  that  a  merchant  has  drawn  upon  the  bank-  Bights  of  nn- 
rupt  for  the  price  of  goods  will  not  give  him  a  right  to  insist  paid  yendor. 
on  the  appropriation  of  .the  goods  to  the  payment  of  the  price, 
even  though  the  goods  remain  in  specie  in  the  hands  of  the 
bankrupt  at  the  time  of  the  bankruptcy ;  nor  does  a  trustee' 
in  bankruptcy*  by  receiving  goods  sold  on  credit  after  the 
bankruptcy,  create  any  trust  in  favour  of  the  vendor  or 
consignor.  {^Ex  p.  RhodeSy  re  Shackeltony  L.  R.  10  Ch.  446, 
afiirmed  sub  nom.  Ex  p.  Whittaker,  re  Shackleton,  44  L.J.  Bank. 
91.)  But  where  the  vendor  has  forwarded  the  goods  under  a 
mistake,  the  trustee  of  the  supposed  vendee  must  restore  the 
goods  or  pay  the  amount  due  for  them.  {Ex  p,  Bamett,  re 
Reedy  3  Cn.  D.  123.)  The  appropriation  of  eoods  to  cover 
acceptances  as  between  drawer  and  acceptor  wul  not  give  the 
holders  of  ther  bills  a  lien  on  tSe  goods  so  as  to  make  the 
acceptors  trustees  for  them,  and  they  can  only  prove  in 
the  bankruptcy  of  the  acceptors  for  the  balance  remain- 
ing after  application  of  the  goods  to  satisfy  the  accept-  . 
ances.  {Bantier  v.  Johnston,  L.  B.  5  H.  L.  157.^  The 
decision  in  Tooke  v.  Hollingworth,  5  T.  B.  215,  that  the 
assignees  of  one  Daniell,  a  bankrupt,  who  had  purchased  gold 
coin  of  one  Tooke,  were  trustees  of  the  coin  received  by  them 
after  the  bankruptcy,  seems  to  rest,  not  on  any  general  rieht 
of  unpaid  vendors,  but  upon  the  ground  that  the  particmar 
facts  disclosed  a  contract  between  Tooke  and  Daniell  that  the 
coin  forwarded  should  be  specifically  appropriated  to  meet  the 
outstanding  drafts  of  Tooke  on  Daniell  for  the  price  of  the 
coin.     (Cf.  Ex  p,  Bamier,  re  Tappenbeck,  2  Ch.  D.  278.) 

Property  deposited  with  the  bankrupt  for  a  specific  purpose  Property 
must  be  returned  to  the  depositor  by  the  trustee  in  bank-  deposited  for 
ruptcy,  unless  the  bankrupt  nad  a  beneficial  interest  in  the  specific  pur- 
performance  of  the  trust,  in  which  case  the  depositor  is  only  ^^' 
entitled  to  a  return  of  the  deposit  on  satisfying  the  lien  or 
other  interest  of  the  bankrupt.     {Ex  p.  Buchanan,  1    Boso, 
280 ;  Ex  p.  Pease,  1  Bose,  232.)    The  general  lien  of  a  con- 
signee on  goods  consigned  to  him  cannot  be  set  up  against 
specific  instructions   given   by  the    consignor  for   the    ap- 
plication of  the  goods.     {Frith  v.  Forbes,  32  L.  J.  Ch.  10.) 
A  remarkable  instance  of   the  effect  of  bankruptcy  on  a 
deposit  for  a  specific  purpose  is  the  case  of  Edwards  v.  Glynn, 
28  L.  J.  Q.  B.  350,  in  which  case  it  was  held  by  Erie  and 
Crompton,  JJ.,  that  where  money  was  advanced  to  a  country 
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bank  on  the  understanding  that  it  should  not  be  used  nnlesa 
there  was  a  probability  of  it  being  sufficient  to  carry  the  bank 
over  an  expected  crisis,  and  the  bank  finding  that  it  would 
not  be  sufficient  for  that  purpose,  returned  the  money  to  the 
lender  and  stopped  payment,  the  assignees  in  bankruptcy 
could  not  recover  the  money  so  repaid,  because  neither  they  nor 
the  bankrupt  banker  had  any  right  to  retain  the  money,  the 
special  purpose  for  which  it  was  advanced  having  failed.  See 
further  as  to  such  a  repayment  not  being  a  fraudulent  pre- 
ference, Exp,  Kelly,  re  Smith  Fleming  Sf  Co.,  11  Ch.  D.  306. 

Generally,  the  trustee  in  bankruptcy  takes  thQ  estate  subject 
to  the  same  equities  as  those  to  which  it  was  subject  in  the 
hands  of  the  bankrupt,  t.  e.,  aU  such  property  as  he  does  not 
take  by  a  title  superior  to  that  of  the  bankrupt.  {Harris  v. 
Truman  ^  Co.,  7  Q.  B.  D.  840 ;  9  Q.  B.  D.  264.)  Somewhat 
analogous  to  trusts  affecting  the  property  while  in  the  hands 
of  the  bankrupt  are  equities  arising  in  respect  of  property 
which  has  been  with  the  consent,  or  at  the  legally  implied 
request,  of  the  bankrupt  augmented  or  benefited  at  the 
expense  of  third  persons  since  the  date  to  which  the  title 
of  the  trustee  relates.  Thus,  where  a  person  paid  £78  to 
prevent  a  distress  on  a  bankrupt's  premises  and  sold  goods 
of  the  bankrupt's,  value  £49,  the  assignees  were  restrained 
by  injunction  from  bringing  an  action  to  recover  the  £49 
{Ex  p.  Elliot,  5  M.  &  A.  664),  and  a  person  who  had  paid 
off  a  distress  for  rent  on  the  banlmipt's  property  was 
held  to  be  entitled  to  be  repaid  out  of  the  estate  before 
the  creditors  received  any  dividend.  {Ex  p.  Kennard,  re 
Humphreys,  21  L.  T.  684.)  Generally,  the  trustee  as  an 
officer  of  the  Court  will  be  ordered  to  do  the  fullest  equity, 
and  that  even  in  some  cases  where  the  circumstances  would 
g^ve  rise  to  no  legal  risht,  and  perhaps  not  even  to  a  right 
which  could  be  enforcea  in  a  court  of  equity  as  against  an 
ordinary  litigant.     {Exp.  James,  re  Condon,  L.  E.  9  Ch.  609.) 

Sub-section  (2)  is  the  same  as  section  15,  sub-section  (2)  of 
the  Act  of  1869. 

Clauses  (i.)  and  (ii.)  are  the  same  as  sub-sections  (3)  and  (4) 
of  section  15  of  the  Act  of  1869,  except  that  tbe  words  *'  before 
his  discharge  "  are  substituted  for  during  the  continuance  of 
the  bankruptcy. 

By  section  3  of  the  Married  Women's  Property  Act,  1882, 
it  is  provided  that  "  any  money  or  other  estate  of  the  wife 
lent  or  entrusted  by  her  to  her  husband  for  Ihe  purpose  of 
any  trade  or  business  carried  on  by  him,  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his 
bankruptcy,  under  reservation  of  the  wife's  claim  to  a  divi- 
dend as  a  creditor  for  the  amount  or  value  of  such  money,  or 
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* 

other  estate  after,  but  not  before,  all  claims  of  the  other       |  44, 

creditors  of  the  husband  for  valuable  consideration  in  money 

or  money's  worth  have  been  satisfied." 

Copyhold  and  customary  property  was  expressly  excepted  Copyhold  and 
from  the  operation  of  section  142  of  the  Act  of  1849,  and  ^^^ 
under  the  old  law  did  not  vest  in  the  assignees,  although  the  P'^P®"^* 
Court  had  power  to  dispose  of  such  property  for  the  benefit  of 
the  creditors,  and  to  make  an  order  vesting  the  copyhold  or 
customary  land  in  such  person  as  the  Court  might  du*ect  (12  & 
13  Vict.  c.  106,  s.  209;  24  &  25  Vict.  c.  134,  s.  114);  and 
upon  the  vendees  of  such  copyhold  or  customary  lands  com- 
pounding with  the  lords  of  the  manors  for  the  fines  usually 
paid,  the  lords  were  bound  to  admit  them  as  tenants  (12  &  13 
Vict.  c.  106,  s.  210).  Copyhold  and  customary  property  seems, 
however,  imder  this  Act,  to  be  included  in  the  definition 
of  property  (section  168)  and  to  vest  in  the  trustee,  although, 
as  will  be  seen  hereafter  (section  50  (4)),  the  trustee  is  not 
compellable  to  be  admitted  to  such  property,  but  his  appointee 
shall  be  admitted. 

Property  is  defined  in  section  168  as  follows : — **  Property"  Definition  of 
includes  money,  goods,  things  in  action,  land,  and  every  P^^P®^* 
description  of  property,  whether  real  or  personal,  and  whether 
situate  in  England  or  elsewhere ;  also  obligations,  easements, 
and  every  description  of  estate,  interest,  and  profit,  present 
or  future,  vested  or  contingent,  arising  out  of  or  incident  to 
property  as  above  defined.  The  words  ^*  whether  situate  in 
England  or  elsewhere  "  did  not  occur  in  the  definition  given 
by  the  Act  of  1869. 

The  principal  difficidty  which  arises  in  the  construction  of 
the  above  definition  is  as  to  what  constitutes  a  contingent 
interest  so  as  to  pass  to  the  trustee  in  bankruptcy. 

Contingent  interests  of  the  bankrupt  have,  under  the  prior  Contingent 
statutes,  passed  to  the  assignees  in  bankruptcy,  and  therefore  "i*®re8t8. 
authorities  imder  the  former  Acts  remain  so  under  the  present ; 
but  a  mere  possibility  of  an  interest  will  not  pass  to  the 
trustee.  ((7ar//on  v.  Leighton^  3  Mer.  App.  667;  and  see  the 
judgment  of  Turner,  L.  J.,  Re  Vizard's  Trusts j  L.  R.  1  Ch. 
588.)  Thus,  where  a  fund  stands  limited  to  one  for  a  term, 
with  remainder  to  such  persons  as  a  certain  person  may 
appoint,  and  in  defaidt  of  appointment  to  certain  named 
persons,  one  of  whom  becomes  bankrupt  before  either  appoint- 
ment or  default  in  appointment,  his  interest  if  it  afterwards 
accrue  by  default  of  appointment  passes  to  his  trustee ;  but  if 
it  accrue  by  virtue  of  the  appointment  it  does  not,  because 
although  the  appointment  for  many  purposes  takes  effect  as 
if  written  into  tne  original  instrument,  yet  there  is  no  relation 
back  as  to  the  time  of  the  title  accruing.     {Re  Vizard* s  Trusts, 
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8  44.        "^*  *"/'• '  -^*<^^  of  Marlborough  Y.  Lord  Godolphin,  2  Ves.  sen. 

61 .)   Again,  where  a  bankrupt,  after  obtaining  his  certificate  of 

discharge,  became  entitled  to  an  estate  by  the  curtesy,  but  at 
the  date  of  his  discharge  his  wife  was  only  tenant  in  fee  in 
remainder  expectant  upon  a  life  interest,  it  was  held  that, 
until  the  estate  subject  to  the  curtesy  became  vested  in  the 
wife  in  possession,  the  husband  had  no  inchoate  or  trans- 
missible interest  which  could  pass  to  the  assignees.  (  Gtbbins 
V.  El/den,  L.  E.  7  Eq.  371 ;  see  also  Johnson  v.  Smiley f  17  Bear. 
223 ;  22  L.  J.  Ch.  826.) 

Ab  a  general        Generally,  it  has  been  held  that  according  to  the  general 
rule,  all  bank-  gcope  and  spirit  of  the  bankruptcy  laws,    every  'beneficial 
^rty^^Ss  in  i^^^res*  which  ihe  bankrupt  has,  should  be  disposed  of  for  the 
&e  teuBtee.      benefit  of  his  tsreditors.     {Smith  v.  Coffin^  2  H.  H.  451.)    It  is 
more  useful,  therefore,  in  a  manual  like  this,  to  caU  attention 
to  the  few  excepted  interests  of  the  bankrupt  which  do  not 
pass,  than  to  owell  upon  the  numerous  cases  which  afford 
instances  of  particular  kinds  of  property  passing  to  the  trustee 
in  bankruptcy. 
Exceptions.  Notwithstanding  the  wide  terms  of  the  vesting  clause  in 

the  sub-section  read  in  the  light  of  the  definition  of  "pro- 
perty "  contained  in  section  168,  yet  sometimes  property  which 
would  have  vested  in  the  bankrupt  had  he  remained  solvent 
will  not  vest  upon  his  bankruptcy  in  the  trustee,  or  will  not 
vest  in  him  so  beneficially.  This  results  from  some  one  or 
other  of  the  following  causes : — 

(1)  The  operation  of  bankruptcy  as  a  condition  subsequent 

defeating  bankrupt's  interest. 

(2)  The  operation  of  bankruptcy  quA  insolvency  in  qualify- 

ing the  contractual  rights  which  the  bankrupt,  as  a 
solvent  man,  possessed. 

(3)  The  personal  nature  of  the  right  vested  in  the  bankrupt. 

(4)  The    express   exceptions   created  by   sections  of    tne 

Bankruptcy  Act. 

(5)  Grounds  based  on  the  general  policy  of  the  law. 

Wheie  bank-        First,  then,  an  owner  of  property  may,  upon  alienation, 

ruptcy  deter-   qualify  the  interest  of  his  alienee  by  a  condition  defeating  it 

xnineB  his         on  his  bankruptcy,  so  that  it  will  not  pass  to  his  trustee  on  nis 

interest.  bankruptcy,     {lioe  v.  Galliers,  2  T.  R.  133.)     Such  conditions 

operating  by  way  of  defeazance,   are  generally  construed 

strictly;  and  therefore  a  defeazance  on  assignment,  unless 

there  is  a  specific  provision  to  the  contrary  {Lear  v.  Leggett^ 

2  Sim.  479),  was  held  to  mean  a  voluntary  assignment,  and 

not  to  extend  to  an  assignee  in  bankruptcy  under  the  old  law. 

Again,  where  an  absolute  interest  purported  to  be  defeated  on 

assignment  or  bankruptcy,  without  any  limitation  over,  it  was 

held  that  the  condition  was  in  terrorem  merely,  and  the  def  eaz- 
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ance  void.    (Birdy.  Johmon^  18  Jiir.  976.)    So,  too,  where  an        g  44^ 

annuity  was  not  made  deteiminable  by  bankruptcy  expressly,  

but  was  given  for  the  bankrupt's  ''personal  support,  and  to 
be  paid  &om  time  to  time  into  his  proper  hands,  "and  not  to 
any  other  person,  and  his  receipt  alone  to  be  a  sufficient  die* 
charge,"  it  was  held  to  pass  to  his  assignees  in  bankruptcy 
( Graves  v.  Dolphin^  1  Sim.  66) ;  and  a  similar  decision  was 
g^ven  in  Brandon  v.  RohtnBon,  1  l^ose,  197 ;  18  Yes.  429, 
where  the  annuity  was  payable  into  the  bankrupt's  hands  to 
the  intent  that  the  same,  or  any  part  thereof,  snould  not  be 
assignable.  But  see  Ex  p,  Eyslony  re  Throckmorton^  7  Ch.  D. 
145.)  If,  however,  the  bankrupt,  on  his  bankruptcy,  take 
some,  though  a  different  interest  to  that  defeated  by  the  bank- 
ruptcy, this  will  pass  to  his  trustee.  (See  Kearsley  v.  Wood- 
cock,  3  Hare,  185  ;  Holmes  v.  Penny ,  3  K.  &  J.  90  ;  Sharp  v. 
Casserat,  20  Beav.  470.)  An  interest  applicable  for  the 
benefit  of  a  bankrupt  at  the  absolute  discretion  of  trustees 
will  not  pass  to  the  trustee  in  bankruptcy  {Holmes  v.  Penny, 
3  K.  &  J.  90),  although,  of  course,  any  part  which  the 
trustees  do  so  apply,  will  pass  to  the  trustee. 

As  to  when  a  bankruptcy  existing  at  the  time  of  the  accrual  Bankraptcy 
of  the  bankrupt's  interest  will  orwill  not  operate  as  a  defeaz-  wdefeazance. 
ance,  see  Trappes  v.  Meredith ^  L.  B.  7  Ch.  248 ;  Manning  v. 
Chamhers,  1  De  G.  &  Sm.  282 ;  Seymour  v.  LucaSf  1  De  Q.  & 
Sm.  177  ;  and  White  v.  Chitty,  L.  E.  1  Eq.  872 ;  Be  Parnham's 
Trusts,  L.  B.  13  Eq.  413;  i^i?  Amherst's  Trusts,  L.  E.  13  Eq. 
464;  Amona  v.  Waddell,  10  Ch.  D.  157. 

But  the  owner  of  property  cannot,  by  contract,  or  otherwise,  Limitation  by 
qualify  his  own  interest  by  a  condition  determining  or  con-  bankrupt  de- 
trolling  it  in  the  event  of  his  own  bankruptcy  to  the  prejudice       **^^;i!!L 
of  his  creditors  (note  to  report  of  Wilson  y.  Greenwood,  1  Swan,  ^j^  bank- 
481;  cf.  Ex  p.  Warden,  re  Williams,  21  W.  E.  51.)     Thus,  ruptoyin- 
where  standing  timber  was  sold  to  a  trader,  with  a  proviso  operatiye. 
that  in  case  of  bankruptcy  the  vendor  might  retake  it,  this 
proviso  was  held  void  as  against  the  assignees  {Holroyd  v. 
GwynMy  2  Taunt.   176) ;    and  when  a  deed  of  partnership 
contained  a  provision  that,  in  case  of  the  withdrawal  or  bank- 
ruptcy of  a  partner,  an  account  should  be  taken  and  a  valua- 
tion made  of  his  share   and  interest    in    the   partnership 
property,  with  the  exception  of  a  particular  lease,  it  was  held 
that  this  exception  was  void  as  against  the  assignees  of  a 
partner  who  became  bankrupt  (  Whitmore  v.  Mason,  2  J.  &  H. 
204 ;  31  L.  J.  Ch.  433) ;  and  in  Ex  p.  Mackay,  re  Jeavons, 
L.  E.  8  Ch.  643,  where  a  patentee  sold  to  some  iron  manu- 
facturers a  patent  in  consideration  of  the  manufacturers  paying 
to  the  patentee  certain  royalties,  and  they  at  the  same  time 
lent  him  a  sum  of  money,  on  the  terms  Aat  the  manufacturers 
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§  44.       ^^  entitled  to  retain  half  the  royaltieB  towards  the  satisfaction 

of  the  loan,  but  with  a  proviso  that  if  the  patentee  became 

bankrupt  the  manufacturers  might  retain  the  whole  of  the 
royalties,  it  was  held  that  the  proviso  was  a  fraud  on  the 
bankruptcy  laws  and  void.  (See  also  Higginhotham  v.  Holme, 
19  Ves.  88.)  The  above  cases  were  followed  m  Ex  p. 
WilliamSf  re  ITiompson,  7  Ch.  D.  138,  and  Ex  p:  Jay^  re 
Harrison,  14  Ch.  D.  19,  in  the  latter  of  which  a  clause  for  the 
forfeiture  to  the  landlord  of  building  materials  and  effects  on 
the  land  in  the  event  of  the  bankruptcy  of  the  builder  was 
held  void,  and  that  the  materials  passed  to  the  trustee.  (But 
see  Be  Waugh,  ex  p.  Dickin,  4  Ch.  D.  524 ;  Ex  p,  Newitt, 
re  Garrud,  16  Ch.  D.  622.) 

Where  bank-  2.  The  insolvency  of  a  contracting  party  in  some  cases 
raptoy  quali-  qualifies  his  rights ;  and,  where  the  insolvency  takes  the  form 
tual^flSto '  ^^  ^  bankruptcy,  the  rights  which  pass  to  the  trustee  are  not 
the  rights  which  the  bankrupt  would  have  had  if  solvent,  but 
only  those  which  would  remain  in  him  notwithstanding  his 
insolvency.  Thus,  when  there  is  a  contract  for  the  sale  of  non- 
specific goods  to  be  delivered  by  instalments,  and  the  pur- 
chaser becomes  insolvent  before  some  of  the  instalments  are 
due,  the  seller,  notwithstanding  that  he  may  have  agreed  to 
give  credit  for  the  goods,  is  not  bound  to  deliver  to  the  insol- 
vent, or  to  his  trustee  if  the  insolvency  takes  the  form  of  bank- 
ruptcy, any  more  goods  under  the  contract,  until  the  price  of 
such  goods  is  tendered  to  him ;  and,  if  a  debt  is  due  to  him  for 
goods  abeady  deUvered,  he  is  entitled  to  refuse  to  deHver  any 
more  till  he  is  paid  the  debt  due  for  those  already  delivered 
as  well  as  the  price  of  those  still  to  be  delivered,  {exp,  Chal- 
mere,  re  Edwards,  L.  K.  8  Ch.  289.)  See  the  judgment  of 
Mellish,  L.  J.,  in  Re  Stieezum,  Ex  p,  Davis^  3  Ch.  D.  463,  473, 
as  to  the  rights  of  the  solvent  party  in  the  case  of  contracts 
other  than  contracts  of  sale  to  refuse  performance  without  pre- 
payment. 

Stoppage  \H         So,  too,  with  reference  to  specific  goods,  a  vendor  has  a  right 
transitu.  ^0  exercise  against  the  trustee  the  right  of  stoppage  in  transitu, 

or  ante  transitum  ;  that  is,  to  retake  the  goods,  notwithstanding 
he  has  made  such  a  delivery  as  to  divest  his  vendor's  lien  at 
any  time  before  the  goods  reach  the  hands  of  the  trustee  in 
bankruptcy ;  or,  if  the  transitus  has  not  commenced,  to  retain 
them.  {Ex  />.  Chalmers,  re  Edwards,  ubi  sup.;  Griffiths  v. 
Perry,  1  E.  &  E.  680 ;  28  L.  J.  Q.  B.  204.)  The  case  of  Valpy 
V.  Oakeley,  16  Q.  B.  941,  applied  the  doctrine  of  stoppage  in 
transitu  to  cases  where  the  goods,  not  being  specific,  no  pro- 
perty had  passed ;  and  decided  that  the  insolvency  of  the  pur- 
chaser justified  the  vendor's  refvisal  to  perform  the  contract,  as 
distinguished  from  his  refusal  to  deliver  the  goods  on  credit* 
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See  further  as  to  the  termination  of  the  transitus,  Exp,  Oibhs,  re        ft  44^ 

Whitworth,  1  Ch.  D.  101 ;  Re  Love,  ex  p.  Watson,  5  Ch.  D.  

35  ;  Ex  p,  Barrow,  re  Worsdell,  6  Ch.  D.  783 ;  Ex  p.  Rosevear 
China  Clay  Co.,  re  Cock,  11  Ch.  D.  560;  Kendal  v.  Marshall 
^  Co,,  11  Q.  B.  D.  356. 

Bankruptcy,  it  should  be  observed,  does  not  determine  the  AbaBdonment 
contract  any  more  than  insolvency  {Brooke  v.  Hewitt,  3  Ves.  of  contract  by 
253) ;  but  the  circumstance  of  a  trustee  in  bankruptcy  suffer-  trustee, 
ing  a  considerable  time  to  elapse  without  requiring  the  contract 
to  be  performed  was  formerly  held  to  be  evidence  of  an  aban- 
donment of  it  by  him.  {Lawrence  v.  Knowles,  5  Bing.  599 ; 
Ex  p.  Chalmers,  re  Edwards,  L.  R.  8  Ch.  289 ;  Morgan  v. 
Batn,  L.  R.  10  C.  P.  15;  Re  Phcenix  Bessemer  Steel  Co,,  4 
Ch.  D.  108.)  Thus,  when  the  purchaser  of  goods  sold  on 
credit,  becomes  bankrupt  before  the  vendor  has  parted  with 
the  possession  of  the  goods,  the  trustee  in  the  bankruptcy 
has  a  right  to  elect  to  complete  the  contract  by  paying  the 
agreed  price  in  cash  within  a  reasonable  time.  But  if  he 
does  not  do  so,  the  vendor  is  entitled  to  treat  the  contract  as 
broken,  and  to  resell  the  goods  without  first  tendering  them 
to  the  trustee.  The  vendor  is  entitled  to  prove  in  the  bank- 
ruptcy for  damages  for  the  breach  of  contract,  and  the 
measure  of  damages,  if  the  market  is  falling,  is  the  difference 
between  the  contract  price  and  the  price  obtained  on  the 
resale.  {Ex  p,  Stapleton,  re  Nathan,  10  Ch.  D.  586.)  As  to 
premature  refusal  to  perform  by  the  solvent  party,  and  as  to 
acquiescence  in  abandonment  of  the  contract,  see  Morgan  v. 
Bain,  Re  Phomix  Bessemer  Steel  Co.,  uhi  sup, 

3.  The  next  class  of  property  vested  in  a  bankrupt  which  will  Contracts 
not  pass  to  his  trustee  effectually,  is  contracts  involving  the  requiring  per- 
personal  skill  of  the  bankrupt.     Such  contracts  the  trustee  !?"^?L^°?  ®^ 
cannot  insist  on  performing  vicariously  for  the  bankrupt,  ^ 

since  he  cannot  sue  the  party  refusing  to  pay  for  the  work, 
because  the  work  not  being  done  by  the  bankrupt  personally 
is  not  the  work  contracted  for  {Knight  v.  Burgess,  33  L.  J. 
Ch.  727)  ;  but  if  the  bankrufl  chooses  to  render  the  personal 
service  which  is  essential  to  the  due  performance  of  the  con- 
tract, or  is  ready  and  willing  to  do  so,  the  trustee  will  be 
able  on  his  part  to  perform  the  contract  and  to  insist  on  per- 
formance on  the  part  of  the  other  contracting  party,  and  will 
be  able  to  sue  him  for  the  consideration    if   the  contract  ** 

is  performed,  or  for  the  breach  if  the  other  contracting 
party  by  his  refusal  prevents  its  performance.  It  is  not 
easy  to  say,  and  none  of  the  decided  cases  define  very 
accurately,  what  makes  the  personal  skill  of  the  bank- 
rupt so  of  the  essence  of  the  contract  as  to  entitle  the  other 
contracting  party  to  refuse  anything  else.     The  question  has 
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been  several  times  discussed  in  Courts  of  Equity,  on  bills  for 
specific  performance.  Assignees  in  bankruptcy  have  success- 
f ullj  filed  bills  to  compel  persons  who  have  agreed  with  a 
bankrupt  to  grant  him  a  lease  to  specifically  perform  their 
contract,  even  though  there  was  no  entry  by  the  bankrupt  on 
the  premises  agreed  to  be  demised  prior  to  the  bankruptcy. 
See  on, this  pomt,  Drake  v.  Mayor  of  Exeter ^  1  Ch.  Ca.  71 ; 
2  Vem.  194;  Brooke  v.  Hewitt,  3  Yes.  253;  Willingham  v. 
Joyce,  3  Ves.  163  ;  Buckland  v.  Hall,  8  Ves.  92 ;  Vandenanker 
v.  Deehrough,  2  Vem.  96 ;  Moyses  v.  Little,  2  Vem.  194.  But 
a  decree  for  specific  performance  would  probably  be  refused 
if  the  facts  showed  a  consideration  merely  personal  to  the 
bankmpt.     {Flood  v.  Finlay,  2  Ball  &  B.  9.) 

4  &  5.  As  the  property  expressly  or  by  implication  excepted 
by  the  present  Act,  as  by  that  of  1869,  is  property  which  it 
had  been  decided  under  prior  bankruptcy  statutes  did  not  pass 
to  the  assignees  in  bankruptcy  on  the  ground  of  public  policy, 
it  wiU  be  more  convenient  to  consider  these  exceptions,  and  the 
exceptions  which  are  founded  on  other  recognisea  principles  of 
law  although  not  the  subject  of  express  enactment,  together. 

Sub-sections  (2)  and  (ii.),  provide  that  the  tools  of  a  bank- 
rupt's trade  and  the  necessary  wearing  apparel  and  bedding 
of  liimself,  his  wife,  and  his  children,  to  a  total  value  of  £20, 
and  the  right  of  nomination  to  a  vacant  ecclesiastical  benefice, 
shall  not  pass  to  the  trustee. 

When  the  bankrupt  is  a  beneficed  clergyman,  the  profits  of 
the  benefice  which  accrue  during  the  bankruptcy  do  not  pass 
to  the  trustee ;  and,  although  by  section  52  the  trustee  may 
obtain  a  sequestration  of  such  profits,  yet  he  must  allow  to  the 
bankrupt,  while  he  continues  to  perform  his  duties,  such  an 
annual  sum  as  the  bishop  may  direct. 

The  pay,  pension,  salary,  &c.  of  a  bankrupt  who  is  or  has 
been  an  officer  in  the  army  or  navy,  or  employed  in  the  civil 
service,  or  has  a  pension  from  the  treasury,  only  pass  to  the 
trustee  subject  to  the  exception  and  quahfications  in  section 
53 ;  and  the  Court  will,  upon  tne  application  of  the  trustee, 
order  so  much  of  such  pay,  pension,  salary,  &c.,  as  it  thinks 
just  to  be  paid  to  the  trustee  for  distribution  among  the 
creditors.     {Exp,  Huggins,  21  Ch.  D.  85.) 

The  personal  earnings  of  a  bankrupt  after  the  commence- 
ment but  during  the  continuance  of  the  bankruptcy  were,  under 
the  old  law,  held  not  to  pass  to  the  assignees,  although  the 
assignment  to  the  Commissioner  applied  to  after-aoquired 
property  ( Chippendale  v.  Tomlinson,  1  Coo.  428) ;  but  it  is 
provided  by  section  53  (2)  that,  where  a  bankrupt  is  in  receipt 
of  a  salary  or  income,  the  Court  will,  upon  the  application  of 
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tlie  trustee,  order  the  payment  to  the  trustee  of  bo  miich  of       |  44^ 

Buch  salary  or  income  as  it  thinks  just,  and  there  seems 

to  be  nothing  in  that  section  to  limit  its  operation  to 
those  cases  only  where  the  bankrupt  is  in  receipt  of  such 
salary  or  income  at  the  commencement  of  the  bankruptcy. 
Although  the  words  salary  or  income  are  not  defined,  it  can 
scarcely  have  been  intended  that  a  man  who  receives  his 
earnings  quarterly  or  in  some  shape  which  is  popularly  de- 
scribed as  salary  or  income  should  be  in  a  worse  position  than 
if  he  received  them  weekly  or  by  the  piece ;  or  that,  while  a 
derk  who  receives  £200  a-year  could  be  compelled  to  pay  over 
a  portion  of  it  to  the  trustee  for  his  creditors,  yet  that  the 
much  larger  profits  of  others,  such  as  artists,  doctors,  &c., 
cannot  be  touched.  It  is  true  that  the  form  of  the  order 
(Foim  90)  seems  applicable  only  to  salaries  or  incomes  pay- 
able at  fixed  times,  but  probably  the  Court  would  g^ve  a 
wide  interpretation  to  section  53,  and  make  an  order  for 
payment  on  the  bankrupt  or  his  employer  in  such  cases 
as  are  above  suggested,  where  the  bankrupt's  earnings 
are  more  than  it  would  deem  necessary  for  his  support. 
The  exception  as  to  personal  earnings  which  section  53 
seems  to  ratify,  did  not  extend  to  the  profits  of  a  trade  carried 
on  by  a  bankrupt  after  his  bankruptcy  and  before  he  had 
obtained  his  certificate,  even  though  such  profits  were  to  a 
great  extent  due  to  the  personal  labour  of  the  bankrupt 
{Crofton  V.  PooU,  1  B.  &  Ad.  568 ;  Elliott  v.  Clayton^  16  a  B. 
581);  and  this  is  still  the  law.  {Re  Dowling,  ex  p.  Banks, 
4  Ch.  D.  689 ;  £mden  v.  Carte,  17  Ch.  D.  768.)  In  Wadling  v. 
Oliphant,  1  Q.  B.  D.  145,  it  was  held  that  dcunages  in  lieu  of 
notice  to  determine  a  personal  employment  at  a  salary  were 
not  personal  earnings,  but  passed  to  the  trustee. 

Although  after-acquired  property  has  always,  since  5  Geo.  H.  After- 
c.  30,  been  held  to  pass  to  the  assignees  in  bankruptcy,  and  no  aoqTiized 
new  assignment  was  necessary  {Kitchen  v.  Bartch,  7  East,  73),  property. 
yet  it  was  always  held  that  after-acquired  property  continued 
in  the  bankrupt  imtil  the  assigaees  interfered  to  claim  it,  so 
that  an  imcertificated  bankrupt  could  maintain  any  action 
with  relation  to  after-acquired  property  ( Wehb  v.  Fox,  7  T.  B. 
391 ;  Fotcler  v.  Down,  1  B.  &  P.  44),  or  sue  upon  any  contract 
made  with  him  ( Cumming  v.  Roebuck,  Holt,  1 72  ;  Herbert  v. 
Sayery  5  Q.  B.  965 ;  Ex  p.  Carter,  2  Ch.  D.  806 ;  Jameson  v. 
Brick  and  Stone  Co,,  4  Q.  B.  D.  208)  ;  or,  for  valuable  con- 
sideration, part  with  his  after-acquired  property  so  as  to  give 
a  good  title  to  his  alienee.  {Drayton  v.  Dale,  2  B.  &  C.  293.) 
But  it  would  seem  that  in  no  case  can  an  alienee  of  an  un- 
discharged bankrupt  acquire  a  good  titie  to  property  of  the 
bankrupt  as  against  the  trustee,  even  though  such  property  be 
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I  44.       acquired  after  the  bankruptcy  and  during  its  continuaiLce} 

unless  the  trustee  knew  that  the  bankrupt  was  aliening  the 

property,  and  permitted  him  so  to  do.  {Meggy  v.  Imperial 
Discount  Co,j  3  Q.  B.  D.  711.)  It  is  to  be  obserred,  that  in  this 
case  part  of  the  property  only  was  after-acquired.  Nothing 
is  said  in  any  of  the  judgments  as  to  any  distinction  between 
property  belonging  to  the  bankrupt  at  the  date  of  the  bank- 
ruptcy and  after-acquired  property,  nor  do  any  of  the  cases 
seem  to  suggest  any  such  distinction  in  a  case  where  the 
trustee  intervenes  and  asserts  his  title.  It  is  further  to  be 
observed,  that  the  above-mentioned  cases,  affirming  the  bank- 
rupt's right  of  action,  seem  limited  to  cases  of  rights 
acquired  by  contract  or  property  in  possession,  but  no  case 
seems  to  have  been  decided  which  goes  the  length  of  esta- 
blishing a  right  of  action  in  a  bankrupt  in  respect  of 
property  the  right  to  which  devolved  on  him  durmg  his 
nanKruptcy,  but  which  had  not  come  into  his  actual  posses- 
sion. In  Ex  p.  Dewhurstf  re  Vanlohe,  L.  B.  7  Ch.  185,  it  was 
held  that  money  received  by  an  imdischarged  bankrupt,  and 
paid  away  for  value,  cannot  be  followed  by  the  ti*ustee, 
though  the  person  to  whom  the  money  was  paid  had  notice  of 
the  bankruptcy.    (Cf.  Exp.  Vifie,  re  Wilson,  8  Ch.  D.  364.) 

The  general  equitable  doctrine,  of  which  Troughton  v. 
Gitleg,  Amb.  630,  is  an  example,  that  a  man  cannot  stand  by 
having  a  charge  or  incumbrance  upon  property  and  allow 
another  to  advance  money  on  it  on  the  supposition  that  it  is 
unencumbered,  applies  to  trustees  in  bankruptcy,  and  there- 
fore an  alienee  of  the  bankrupt  may  acquire  a  good  title  as 
against  the  trustee  by  virtue  of  an  estoppel  of  this  sort ;  but 
it  is  essential,  in  order  to  deprive  the  trustee,  that  he  should 
have  had  knowledge  of  the  dealings  of  the  bankrupt  with  the 
property,  and  apparently  that  those  with  whom  the  bankrupt 
dealt  acted  on  the  f aim  of  his  apparent  property.  {Ex  p. 
Ford,  re  Caugheg,  1  Ch.  D.  621.) 

Estoppel.  As  to  what  establishes  such  an  estoppel,  see  Troughton  v. 

Gitley,  ubi  sup. ;  Re  Rawhone^s  Trusts^  3  K.  &  J.  485  ;  Tucker 
V.  Hernaman,  4  De  G.  M.  &  G.  394;  Enghhack  v.  Nixon, 
L.  E.  10  C.  P.  645  ;  Wadling  v.  Oliphant,  1  a  B.  D.  145;  Ex 
p.  Bolland,  re  Dysart,  9  Ch.  D.  312.  As  to  the  rights  of 
new  creditors  in  cases  where  a  liquidating  debtor  under 
the  Act  of  1869  had  obtained  his  discharge  upon  the  terms 
of  paying  a  future  composition,  see  Ex  p.  Robertson,  re 
Magnus t  L.  B.  8  Ch.  962  ;  Ex  p.  Bolland,  re  Dysart,  ubi  sup. 
But  although  the  trustee,  by  such  non-interference  as  will 
estop  him  from  denying  the  bankrupt's  title  as  against 
persons  so  led  to  believe  in  the  ownership  of  the  bankrupt, 
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may  enable  the  bankrupt  to  give  a  good  title  to  an  assignee       S  44^ 

for  value  or  an  execution  creditor,  yet  the  trustee  will  not,  as — 

against  the  undischarged  bankrupt  himself,  by  any  acquies- 
cence in  his  possession  become  disentitled  to  the  after-acquired 
property  as  against  the  bankrupt;  but,  if  creditors  consent 
that  the  trustee  should  sell  the  business  to  the  bankrupt 
before  he  has  obtained  his  discharge,  they  would  not  oe 
allowed  afterwards  to  claim  the  after-acquired  profits  of  the 
bankrupt.  {Exp.  Tinker,  re  France,  L.  K.  9  Ch.  716 ;  Ex  p. 
Catighey,  4  Ch.  D.  533.) 

Questions  of  this  sort  have  frequently  arisen  between  the  Second  bank- 
creditors  in  a  first  and  second  bankruptcy,  where  the  debtor  ruptcy  of 
without  obtaining  his  discharge  in  the  first  bankruptcy  went  Jindisdiarged 
again  into  business  and  became  a  second  time  baiikrupt.  "*""*?»'• 
Robably,  however,  these  questions  of  estoppel  will  not  in 
future  frequently  arise,  now  that  by  section  31  it  is  made  a 
misdemeanor  for  an  imdischarged  bankrupt  to  obtain  credit 
to  £20  or  upwards,  without  informing  the  person  giving  credit 
that  he  is  an  undischarged  bankrupt. 

It  is,  however,  mostly  with  reference  to  things  in  action  Biflitsof 
that  the  Courts  have,  by  the  application  of  what  may  be  action  when 
called  the  common  law  of  bankruptcy,  limited  the  literal  they  vest  in 
interpretation  of  vesting  clauses  in  bankruptcy  statutes,  and  trustee, 
created  exceptions  to  the  rule  that  everything  vested  in  a 
bankrupt  vests  in  the  trustee.  Thus,  although  rights  of 
action  generally,  even  for  damages  arising  out  of  contracts 
made  with  the  bankrupt  (  Wright  v.  Fairfield,  2  B.  &  Ad.  727  ; 
Gibson  v.  Carruthers,  8  M.  &  W.  321  ;  Hill  v.  Smith,  12  M. 
&  W.  618  ;  Wadlina  v.  Oliphant,  1  Q.  B.-D.  145),  pass  to  the 
representative  of  tne  creditors,  yet  the  right  of  action  for 
some  personal  injuries  arising  out  of  breaches  of  contract, 
such  as  to  cure  or  to  marry,  will  not  pass.  So,  too,  a  right  of 
action  for  an  injury  to  the  body  and  feelings  of  a  bai^xupt 
arising  from  a  tort  independent  of  a  contract,  does  not  pass  to 
his  trustee,  e.g.,  for  slander,  or  for  seduction  of  a  child  or 
servant.  {Drake  v.  Beckham,  11  M.  &  W.  319;  Howard  v. 
Crotother,  8  M.  &  W.  601  ;  Hill  v.  Smith,  12  M.  &  W.  618  ; 
Ex  p.  Vine,  re  Wilson,  8  Ch.  D.  364.)  It  was  pointed  out  in 
the  last-mentioned  case  that  although  damages  for  a  personal 
wrong  when  invested  in  property  by  the  bankrupt  might  be 
reached  by  the  trustee,  yet  this  does  not  enable  the  trustee  to 
intercept  the  damages  before  they  reach  the  bankrupt's  hands, 
or  to  prevent  the  bankrupt,  if  he  has  got  them,  from  spending 
them  in  the  maintenance  of  himself  and  family. 

It  is  submitted  that  some  such  rules  as  the  following  may 
be  deduced  from  the  cases : — 

1 .  Eights  of  action  in  respect  of  torts,  resulting  immediately 
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8  44*       ^^  injuries  wholly  to  the  person  or  feelings  of  the  bankrupt, 

'' —  do  not  pajss  to  the  trustee  for  his  creditors,  even  though  the 

Rights  of         estate  of  the  bankrupt  may  thereby  have  been  consequentially 
»o*»o°-  injured.     {Stanton  v.    Collier,  23  L.  J.  Q.  B.  116— 120, /»tfr 

Wightman,  J.) 

2.  Bights  of  action  in  respect  of  breaches  of  contract,  result- 
ing immediately  in  injury  wholly  to  the  feelings  of  the  bank- 
rupt, e.a,,  a  contract  to  cure  or  to  marry,  do  not  pcuss  to  the 
trustee  tor  his  creditors,  even  though  the  estate  of  the  bankrupt 
may  thereby  have  been  consequentially  damaged.  {Beckham 
V.  Drake,  2  H.  of  L.  Cas.  645.) 

3.  A  right  of  action  whether  in  respect  of  torts  or  of  brea^shes 
of  contract,  resulting  primarily  and  immediately  in  injuries 
both  to  the  estate  and  also  to  the  person  of  the  bankrupt,  will, 
it  would  seem  from  the  observations  of  the  Judges  in  their 
opinions  in  the  House  of  Lords  (in  Beckham  v.  Drakt,  2  H.  of 
L.  Cas.  519),  be  split,  and  pass,  so  far  as  they  relate  to  the 
estate,  to  the  trustee,  and  remain,  so  far  as  they  relate  to  the 
person  and  feelings  of  the  bankrupt,  in  him.  (See  Beckham 
V.  Drake,  2  H.  of  L.  Cas.  pp.  629,  634,  per  Wilde,  C.  J.,  and 
per  Parke,  B. ;  also  compare  contra  the  dicta  in  Knight  v. 

Quarles,  2  B.  &  B.  102— 10  i,  and  Alton  v.  Midland  Railway 
Co.,  34  L.  J.  C.  P.  292,  as  to  rights  of  action  for  injuries 
to  the  estate  consequential  upon  personal  injuries  passing 
to  the  executor,  and  the  remarks  of  Bramwell,  B.,  in 
Hodgson  v.  Sidney,  L.  E.  1  Ex.  313  ;  see  also  Casfelli 
V.  Boddington,  1  E.  &  B.  66;  23  L.  J.  Q.  B.  31.)  Where, 
however,  breaches  of  contract  or  torts  result  immediately 
in  damage  of  one  kind  only,  the  right  of  action  to  which 
they  give  rise  cannot  be  split,  because  there  is  conse- 
quential damage  of  another  kind.  {Rogers  v.  Spence,  13 
M.  &  W.  571  ;  12  a.  &  P.  700 ;  Hodgson  v.  Sidney,  L.  R. 
1  Ex.  313 ;  Morgan  v.  Stehhle,  L.  R.  7  Q.  B.  611.)  Possibly, 
in  such  a  case,  the  bankrupt  and  the  trustee  can  join  in  the 
action  and  recover  the  whole  damages,  both  direct  and  conse- 
quential; or,  possibly,  the  plaintiff  who  has  the  right  of 
action  for  the  direct  damage  can  recover  in  respect  of  the  con- 
sequential damage  as  trustee  for  the  person  or  estate  conse- 
quentially damaged ;  just  as  a  carrier  in  trover  can  recover 
the  whole  value  of  goods  from  a  sub-carrier,  even  though,  as 
between  the  first  carrier  and  the  sender  of  the  goods,  the  con- 
tract is  such  that  the  first  carrier  has  incurred  no  liability. 
{Baxendale  v.  Great  Eastern  Railtoay  Co,,  L.  B.  4  Q.  B.  244.) 
The  above  rule  as  to  the  direct  damage,  determining  whether 
the  cause  of  action  passes  to  the  trustee  or  remains  in  the 
bankrupt,  seems,  however,  to  be  controlled  by  another  rule, 
which  is  this : — that  if  the  cause  of  action  is  such  that  the 
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jury  would  be  entitled  to  give  Tindictiye  damages,  it  wiU  not       S  44. 

pass  to  thetrustee,  even  though  the  estate  of  the  bankrupt  be  

directly  injured.  {Brewer  v.  DeWj  11  M.  &  W.  625 ;  Howard 
V.  Crowther,  8  M.  &  W.  601 ;  Clark  v.  Calvert,  2  B.  Moo. 
96;  8  Taunt.  742.)  It  is  also  to  be  observed  that,  where 
a  contract  contains  several  conditionB,  there  may  be  sepa- 
rate causes  of  action.  {Belcher  v.  Campbell,  8  Q.  B.  1  ; 
CastelU  V.  Boddtn^ton,  1  E.  &  B.  66;  23  L.  J.  Q.  B. '31.) 
The  right  of  action  for  a  breach  of  contract,  even  if  it 
relates  to  the  personal  Jabour  of  the  bankrupt,  will  vest  in 
the  trustee,  if  there  was  such  a  breach  -as  to  vest  a  right  of 
action  in  the  bankrupt  before  his  bankruptcy.  {Drake  v. 
Beckham,  11  M.  &  W.  315;  S.  C.  in  Dom.  Proc.,  2  H.  of 
L.  Gas.  579) ;  but  it  is  important  to  remember  that  the  judg- 
ment of  the  House  of  Lords,  in  Drake  v.  Beckham,  afiuming 
the  decision  in  the  Exchequer  Chamber,  went  mainly  upon 
the  ground,  that  in  that  case  the  damages  were  liquidated, 
because  the  contract  entitled  the  plaintiff  to  the  sum  of  £500 
upon  breach.  In  Porter  v.  Vorley,  9  Bing.  93,  where  the 
damages  were  nominal  and  there  was  no  penalty,  it  was  held 
that  the  assignees  in  bankruptcy  had  a  right  of  action ;  but 
the  House  of  Lords  expressly  said,  that  it  did  not  consider 
it  necessary  to  go  the  length  of  that  case. 

It  must  be  remembered  that  in  nearly  all  cases  the  trustee  Equitlee. 
takes  the  bankrupt's  choses  in  action  subject  to  their  equities; 
see  ante,  note  to  sub-section  (1) ;  and  a  trustee  cannot  main- 
tain an  action  on  an  illegal  contract  of  the  bankrupt,  any 
more  than  the  bankrupt  could  have  done  so  himself  had  he 
remained  solvent.     {Richardson  v.  Gooch,  5  E.  &  B.  999.) 

A  bankrupt  who  has  not  obtained  his  discharge  cannot,  Action  by 
except  in  the  case  of  after-acquired  property  where  the  trustee  ^^f??"^ 
has  not  interfered  (see  ante),  and  in  the  cases  above  mentioned  ™""°^P*' 
where  the  right  of  action  does  not  vest  in  the  trustee,  bring 
any  action  or  suit  in  Equity;  and  this,  although  the  biU 
charges  fraud  against  aU  the  defendants,  including  among 
them  the  trustee.  {Motion  v.  Moojen,  L.  E.  14  Eq.  202 ; 
Payne  v.  Dicker,  24  L.  T.  492.)  The  proper  course  for  a 
bankrupt  who  charges  his  trustee  with  misconduct,  or  with 
permitting  misconduct  in  others,  is  to  apply  to  tilie  Court 
of  Bankruptcy.  {Motion  v.  Moojen,  uhi  sup,)  Troupe  v. 
Ricardo,  34  L.  J.  Ch.  91 ;  and  Wearing  v.  Ellis,  6  De  G.  M.  &  G. 
596,  which  are  apparently  authorities  contradicting  this  pro- 
position, went  upon  the  ground  that  the  bankrupt  could  not  in 
those  cases  take  any  steps  in  bankruptcy  or  insolvency  to 
obtain  relief ;  whereas,  under  the  present  Act,  the  powers  of 
the  Court  of  Bankruptcy  under  section  102  are  so  wide  that 
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S  44^       it  is  able  to  give  relief  to  the  bankrupt  in  every  case.     So', 

too,  it  was  held  that  an  undischarged  bankrupt  who  recovered 

judgment  in  respect  of  a  cause  of  action  arising  during  his 
bankruptcy,  but  after  his  trustee  had  intervened  by  notice 
could  not  found  bankruptcy  proceedings  on  the  judgment. 
(Ex  p.  Carter,  2  Ch.  D.  806.) 

Property  of  As  to  the  property  of  the  bankrupt's  wife,  property  settled 

the  bank-  to  the  separate  use  of  the  wife  does  not  pass  to  the  trustee  in 
rupt  8  'wife.  ^^^^^  ^f  ^ler  husband's  bankruptcy,  even  though  no  trustee  for 
the  wife  be  interposed ;  because  in  sttch  case  the  husband  will 
be  considered  as  trustee  of  the  wife.  {Bennet  v.  Davis,  2  P.' 
Wms.  316,  and  see  sub-section  (1).)  But  if  the  bankrupt  be 
entitled  to  property  in  right  of  his  wife,  and  the  wife's  interest 
be  such  as  the  husband  could  by  his  own  act  dispose  of  during 
the  coverture,  it  will  vest  in  the  trustee.  (Com.  Dig.  Bankrupt, 
D.  12;  Mace  v.  Cadell,  Oowp.  232.)  The  wife's  choses  in 
action  only  pass  to  the  trustee  if  he  reduces  them  into  posses- 
sion during  the  life  of  the  bankrupt  {Pierce  v.  Thornely,  3 
Sim.  167),  and  the  bankruptcy  does  not  of  itself  operate  as  a 
reduction  into  possession.  {Mitford  v.  Mitford,  9  Ves.  87.) 
In  order  so  to  reduce  a  chose  in  action  belonging  to  the  wife 
dum  sola  into  possession,  the  trustee  must  join  her  in  the 
action.  {Sherrington  v.  Yates,  12  M.  &  W.  855  ;  Richhell  and 
wife  V.  Alexander,  30  L.  J.  C.  P.  268.)  But  a  woman  married 
aner  1st  January,  1883,  will  be  entitled  to  hold  all  property 
present  and  future  acquired  as  her  separate  property.  See 
Married  Women's  Property  Act,  1882,  s.  2. 

Equity  to  a  Property  which  has  come  to  a  husband  in  right  of  his  wife 

Bottlement.  has  always,  in  Courts  of  Equity,  been  held  subject  to  the  equity 
of  the  wife  to  a  settlement,  even  as  against  the  assignees  in 
bankruptcy;  and  the  rule  of  compelling  a  party  who  seeks  equity 
to  do  equity,  induced  Courts  of  Equity  to  compel  assignees  in 
bankruptcy  to  make  a  proper  settlement  for  the  maintenance 
of  the  wife  out  of  the  property  coming  to  her  husband  in  right 
of  the  wife,  whenever  the  assignees  were  driven  into  a  Court  of 
Equity  to  obtain  possession  of  property  so  coming  to  the  hus- 
band (see  Murray  v.  Elibank,  White  and  Tudor's  L.  C.  in  Eq. 
vol.  1,  446  et  seq.) ;  and  although  this  rule  was  extended  so 
as  to  allow  the  wife  by  bill  in  equity  actively  to  assert  her 
equity,  yet  it  was  never  applied  to  cases  where  the  husband 
would  not  require  the  assistance  of  the  Court  of  Equity  in 
order  to  reduce  into  possession  the  property  of  his  wife.  (See 
the  note  to  Murray  v.  Elibank,  ubi  sup,,  and  cf.  Gleaves  y. 
Payne,  1  J.  &  Sm.  87.)  Perhaps  the  effect  of  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875,  will  be  to  extend  the 
wife's  equity  to  a  settlement  to  all  property  coming  to  her 
husband  in  her  right,  and  to  enable  her  to  enforce  her  equity 
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by   application  in  bankruptcy.     (See,  also,  post,  section  47,        ft  44^ 
note.)  * — 

Tliere  are  some  kinds  of  property  which  will  vest  in  the 
trustee  in  bankruptcy,  which  would  not  have  vested  in  the 
bankrupt  himself ;  thus,  there  is  property  which  has  been  the 
subject  of  a  voluntary  conveyance  or  a  fraudulent  preference, 
^which.  are  voidable  by  the  trustee  in  bankruptcy  so  as  to  vest 
tbe  property  in  him,  but  which  as  against  the  bankrupt  him- 
self are  good.     Voluntary  conveyance  and  fraudulent  prefer- 
ences will  be  found  treated  in  the  notes  to  sections  47  and  48, 
post.     There  is  also  property  in  the  reputed  ownership  of  the 
bankrupt  which  is  treated  in  the  note  to  sub-section  (iii.)  of 
this  section. 

The  question  how  far  property  of  an  onerous  nature  vests  in 
a  trustee  in  bankruptcy  before  he  indicates  an  election  to  take 
it,  will  be  considered  in  the  note  to  the  55th  section,  under  the 
bead  of  disclaimer. 

It  is  to  be  observed  that  the  trustee  cannot  avoid  a  transac-  Trustee  can- 
tion   of  which  he  has  taken  the  benefit :  thus,   he  cannot,  ^^ot  avoid 
having  received  the  proceeds  of  a  sale,  afterwards  treat  that  ^'vf^he^hM 
sale  as  tortious  and  sue  the  seller  in  trover.  {Smith  v.  Hodson,  taken  the 
2  Sm.  L.  C.  6th  ed.  119 ;  Brewer  v.  Sparrow,  7  B.  &  C.  310.)  benefit. 
Thus,  where  the  trustee  of  a  bankrupt's  estate  had  applied, 
under  the  72nd  section,  of  the  Act  of  1869,  to  the  Court,  to 
declare  a  bill  of  sale  made  by  the  bankrupt  previous  to  his 
bankruptcy  fraudulent  and  void  as  against  himself  as  trustee, 
and  to  order  the  assignee  under  the  bill  of  sale,  who  had  pre- 
viously to  the  bankruptcy  sold  the  goods  comprised  therein, 
to  pay  over  the  proceeds  of  the  sale  to  himself  as  such  trustee, 
it  was  held  that,  the  Court  having  made  the  order  prayed  for, 
the  trustee  could  not  afterwards  bring  an  action  of  trover 
against  the  assignee  under  the  bill  of  sale  to  recover  the 
diiference  between  the  value  of  the  goods  and  the  amount 
realised  by  the  sale.     (Smith  v.  Baker,  L.  E.  8  C.  P.  350.) 

Generally  speaking,  it  is  the  bankrupt's  own  act  or  contract 
which  causes  property  once  his  so  to  cease  to  be  his  as  not  to 
vest  in  the  trustee  upon  his  bankruptcy.     Sometinies,  how- 
ever, the  property  ceases  to  be  the  bankrupt's  by  virtue  of 
some  execution  or  other  legal  process  put  in  force  against  the 
wiU  of  the  bankrupt.     The  question  when  an  execution  pre- 
vails so  as  to  make  an  execution  creditor  a  secured  creditor, 
vill  be  treated  in  the  note  to  sections  46  and  46.    It  may  here 
be  remarked,  that  an  order  made  upon  the  conviction  of  a 
prisoner,  that  his  money  found  upjon  him  should  be  apphed 
towards  the  costs  of  the  prosecution,  was  held  to  be  valid, 
notwithstanding  the  fact  that  the  prisoner  had  been  adjudi- 

w.B.  ^ 
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« 

8  44.       cated  a  bankrupt  between  his  arrest  and  hiB  oonvictioii.    {R^* 

—^ V.  Roberts,  L.  K.  9  Q.  B.  77.) 

Property  Afl  to  property  of  the  bankrupt's  which  has  become  inter- 

intermixed,  mixed  with  that  of  another  person  so  that  it  cannot  be  distin- 
guished,  the  ordinary  rule  applies,  that  the  party  who  is 
responsible  for  the  intermixture  must  bear  the  loss.  ( Ward  v. 
AyrCf  Cro.  Jac.  356.)  Thus,  where  a  trustee  mixed  trust 
funds  and  other  funds  so  that  they  could  not  be  distinguished, 
and  afterwards  became  bankrupt,  it  was  held  that  the 
whole  trust  fund  must  be  made  good  out  of  the  funds  in 
the  bankrupt's  hands,  before  the  assignees  could  take 
anything.  {Frith  v.  Cortland,  34  L.  J.  Ch.  301.  See  antef 
p.  166.) 

Personal  and  The  personal  estate  of  the  bankrupt,  wherever  situate,  has 
real  property  always  been  held  to  pass  to  the  assignees ;  because,  by  the  law 
abroad*  ^^  nearly  every  country,  movable  property  is  governed  by  the 

law  of  that  country  which  governs  the  person  of  the  owner 
(Selkrigg  v.  Davies,  2  Hose,  97  ;  The  Boy al  Bank  of  Scotland  y. 
Cuthhert,  1  Bose,  462 ;  Wheaton's  International  Law,  8th  ed. 
p.  247) ;  and  now,  by  the  express  words  of  section  168,  pro- 
perty includes  money,  goods,  things  in  action,  land,  and  everj 
description  of  property,  whether  real  or  personal,  and  whether 
situate  in  England  or  elsewhere. 

Real  Under  the  Act  of  1849,  s.  142,  it  was  only  real  property 

property.  within  the  dominions  of  Her  Majesty  which  vested  in  the 
assignees  for  the  creditors.  The  Act  of  1869  contained  no 
express  provision  as  to  real  property,  but  did  not  seem  to  be 
intended  to  alter  the  law.  The  present  Act  by  the  words  of 
the  above  cited  section  vests  real  property  wherever  situate ; 
but  inasmuch  as  real  property  is  governed  everywhere  by  the 
lex  loci  rei  sita,  the  alteration  in  the  present  Act  will  probably 
be  of  little  or  no  practical  efPect,  since  the  order  of  adjudication 
will  not,  it  is  presumed,  be  recognized  in  foreign  countries  as 
operating  to  transfer  to  the  trustee  real  property  there 
situate.  (See  Story  on  the  Conflict  of  Laws,  §  428 ;  Wheaton's 
International  Law,  6th  ed.  138.)  Even  in  the  case  of  real 
property  outside  England  within  Her  Majesty's  dominions,  as, 
for  instance,  in  the  colonies,  such  property  will  only  pass 
according  to  the  law  of  the  colony  where  it  is  situate  {Ex  p. 
Rogers,  re  Boustead,  16  Gh.  D.  665);  and  the  trustee,  there- 
fore, in  a  colony  where  registration  is  necessary  to  pass  the 
title,  will  get  no  title  un^  registration.  Section  168  will, 
however,  probably  make  a  practical  alteration  in  one  way 
even  as  to  real  property  situate  abroad,  that  is  to  say,  that  in 
cases  where  the  bankrupt  is  personally  within  the  jurisdiction 
of  the  Court  he  may  bo  ordered  under  section  24  to  execute  a 
valid  conveyance  of  his  real  property  according  to  the  form 
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required  by  the  law  of  the  country  where  such  property  is        ft  44^ 

situate ;  whereas  under  the  former  statutes  which  did  not  vest  

real  property  abroad  it  was  held  that  the  bankrupt  was  under 
no  ooligation,  legal  or  equitable,  to  execute  a  conveyance. 
(See  Griffith  &  Hohnes,  Vol.  I.  393;  Selkrigg  v.  Davies,  2 
Rose,  97.) 

"Powers"  generally  are  much  too  wide  a  subject  to  be  Sub-s.  (ii.) 
treated  of  in  a  treatise  like  this.     (See  Sugden  on  Powers,  8th  Powers, 
ed.  pp.  75—78,  79,  and  Chitty's  Equity  Index,  tit.  Bank- 
ruptcy.    Badham  v.  Mee^  7  Bing.  695 ;  Hatwell  v.  Haatcell, 
30  L.  J.  Ch.  97.) 

It  was  decided  in  the  case  of  Bucklatid  v.  Paptllotif  L.  R. 
2  Ch.  67,  where  land  was  let  for  three  years  and  for  a  further 
term  of  seven  years  when  the  tenant  should  demand  it,  and 
the  tenant  became  bankrupt  without  having  declared  his  op- 
tion : — 1st,  that  the  option  passed  to  the  trustee  ;  2nd, 
that  the  option  was  not  a  power  within  section  147  of  the 
Bankruptcy  Act,  1849.  Lord  Romilly,  in  the  RoUs  Court, 
considered  that  the  option  passed  under  section  141  of  the 
Act  of  1849  as  personal  property.  Lord  Chelmsford,  on 
appeal,  considered  that  it  passed  as  an  interest  in  laud  under 
section  142. 

^^  Reputed  owner ihip?^ 

This  sub-section  corresponds  to  section  15,  sub-section  (5)  of  Sub-s.  (iii.) 
the  Act  of  1869,  but  differs  from  it  in  the  following  respects:  Comparison 
the  words  "in  his  trade  or  business,"  are  substituted  for  with  Act  of 
"being  a  trader,"  and  the  words  "under  such  circumstances  ^®^^* 
that  he  is  the  reputed  owner  thereof,"  for  "of  which  goods 
the  bankrupt  is  reputed  owner,  or  of  which  he  has  taken  upon 
himself  the  sale  or  disposition  as  owner."     Further,  in  the 
proviso  at  the  end  of  the  section,  debts  "due  or  growing  due  " 
is  substituted  for  debts  "due."     The  word  "goods"  which 
appears  instead  of  "  goods  and  chattels"  is  defined  by  section 
168  as  including  all  (battels  personal. 

The  definition  of  trader  in  the  Act  of  1869  is  omitted  from 
the  present  Act,  nor  is  there  any  definition  of  "  trade  or  busi- 
ness." This  is  the  only  section  where  trading  is  mentioned, 
all  the  former  distinctions  between  traders  and  non-traders, 
e.  g,  in  respect  of  certain  of  the  acts  of  bankruptcy  having 
been  abolished.  By  confining  the  operation  of  the  doctrine  of 
reputed  ownership  to  things  in  the  bankrupt's  possession  in 
his  trade  or  business,  many  things,  such  as  household  fur- 
niture not  used  in  business,  which  under  the  old  section 
passed  to  the  trustee  by  virtue  of  this  doctrine,  will  no  longer 
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S  44.  ^^  ^^*  *"^  th\i!>  the  new  section,  wliile  it  seems  intended  to 
extend  the  dtxrtrine  as  regards  the  persons  affected  by  it,  dis- 
tinctly limits  it  as  regards  the  things  to  which  it  is  applicable. 
Even  under  the  former  section  much  stronger  evidence  was 
required  where  the  trui?ti*e  claim(>d  articles  not  connected  with 
the  business  in  the  bankrupt's  jK^s^ession  at  his  place  of  busi- 
ness than  in  the  case  of  articles  connected  with  the  business. 
{Ex  p.  Loveringy  re  Murreli,  24  Ch.  D.  31.) 

It  is  submitted  that  the  alterations  in  the  section,  other  than 
the  introduction  of  the  words  **  in  his  trade  or  business,"  make 
no  substantial  difference.  In  Ex  p.  Wingjieldy  re  Florence, 
10  Ch.  D.  591,  James,  L.  J.,  said : — '*  The  section  ^t.  e.  section 
15  (5)  of  the  Act  of  1869)  must  be  read,  as  the  similar  pro* 
vision  in  the  bankruptcy  statutes  from  the  time  of  James  !• 
has  alwavs  been  read,  with  some  attention  to  common  sense. 
It  has  always  been  construed  as  meaning  this :  that  if  goods 
are  in  a  man's  possession,  order  or  disposition,  under  such  cir- 
cumstances as  to  enable  him  by  means  of  them  to  obtain  false 
credit,  then  the  owner  of  the  goods  who  has  permitted  him  to 
obtain  that  false  credit  is  to  suffer  the  penalty  of  losing  his 
goods  for  the  benefit  of  those  who  have  given  the  credit." 
The  section  as  it  now  stands  is  in  effect  a  re-statement  of  this 
proposition.  The  above-cited  case  was  that  of  a  horse  sent  to 
a  dealer  on  "  sale  or  return,"  and  the  right  of  the  true  owner 
was  upheld  by  a  custom  in  the  trade  which  negatived  the  re- 
putation of  ownership  being  in  the  opinion  of  the  Court 
sufficiently  established.  In  the  same  case,  Jessel,  M.  B., 
explains  the  application  of  the  section  to  cases  of  ^'sale  or 
return,"  and  the  law  would  seem  to  be  unchanged  in  this 
respect. 

Section  in  Act       By  section  125  of  12  &  13  Vict.  c.  106,  "  If  any  bankrupt  at 
of  1849.  the  time  he  becomes  bankrupt  shall,  by  the  consent  and  per- 

mission of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  himself  the 
sale,  alteration,  or  disposition  as  owner,  the  Court  shall  have 
power  to  order  the  same  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy  :  Provided  that 
nothing  herein  contained  shall  invalidate  or  affect  any  transfer 
or  assignment  of  any  ship  or  vessel,  or  any  share  thereof  made 
as  a  security  for  any  debt  or  debts,  either  by  way  of  mort- 
g:age  or  assignment  duly  registered  according  to  the  provi- 
sions of  an  Act  made  in  the  Parliament  holden  in  the  8th  and 
9th  years  of  the  reign  of  Her  Majesty,  intituled  An  Act  for 
the  registering  of  British  Vessels,  or  any  of  the  Acts  therein 
mentioned." 
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The  changes  effected  by  the  Act  of  1869  were  substantially       ft  44^ 
as  follows : —  

(1)  Property  within  the  reputed  ownership  clause  Tested 

in  the  trustee  without  any  order  of  the  Court. 

(2)  The  operation  of  the  clause  was  expressed  to  be  con- 

fined to  traders ;  but  the  old  statutes,  until  the  Act 
of  1861,  applied  to  traders  only. 

(3)  The  proviso  protecting  transfers  of  ships  duly  registered 

under  the  Act  of  8  &  9  Vict.  c.  89  (now  superseded 
by  section  66  et  seq,  of  the  Merchant  Shipping  Act, 
1854,  17  &  18  Vict.  c.  104),  is  omitted,  but  by  soc- 
tion  72  of  the  last-mentioned  Act  it  is  provided 
that  *^  no  registered  mortgage  of  any  ship  or  of  any 
share  therein  shall  be  affected  by  any  act  of  bank- 
ruptcy committed  by  the  mortgagor  after  the  date 
of  the  record  of  such  mortgage,  notwithstanding 
such  mortgagor  at  the  time  of  his  becoming  bank- 
rupt may  have  in  his  possession  and  disposition  and 
be  reputed  owner  of  such  ship  or  share  thereof ;  and 
such  mortgage  shall  be  preferred  to  any  right, 
claim,  or  interest  in  such  ship  or  any  share  thereof 
which  may  belong  to  the  assignees  of  such  bank* 
rupt." 

(4)  A  proviso  exempting  choses  in  action  other  than  trade 

debts  was  introduced  which  rendered  many  of  the 
old  cases  inapplicable. 

'*  Goods:' 

By  section  168  '' goods"  includes  all  chattels  personal. 

It  has  been  held  that  goods  and  chattels  do  not  include 
lands,  or  interests  in  lands,  houses,  or  things  affixed  to  the 
freehold  {Horn  v.  Baker,  9  East,  215,  and  2  Sm.  L.  C.  190, 
6th  ed. ;  where  all  the  cases  showing  what  things  are  fixtures 
so  as  not  to  be  goods  and  chattels  within  the  meaning  of  the 
statute  are  coUected) ;  and  this  is  true  even  though  the 
tenant  may  have  sufficient  interest  in  the  fixtures  to  enable 
the  sheriff  to  seize  them  tmder  a  ^.  fa.  issued  against  the 
tenant's  goods.  Heirlooms  also  are  not  included  {Shaftesbury 
V.  Russellj  1  B.  &  C.  666).  It  appears  that  trade  fixtures  put 
up  since  ihe  date  of  a  mortgage,  so  far  as  they  are  affixed  to 
the  freehold,  go  with  it  to  the  mortgagee  and  not  to  the 
trustee.  {Cut wick  v.  Twindell,  L.  R.  3  Eq.  249  ;  Climie  v.  Wood, 
L.  R.  3  Ex.  257 ;  following  Ex  p.  Cotton,  2  M.  D.  &  D.  725 ; 
see  also  Deyncouri  v.  Gregory,  L.  R.  3  Eq.  382  ;  Re  Richards, 
L.  R.  4  Gh.  630.)  As  to  the  position  of  chattels  on  the  dis- 
claimer of  the  lease,  see  Ex  p.  AUen^  re  Fussell,  20  Ch.  D> 
341. 
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§44. 

Goods  or 
goods  and 
chattels — 
what  they 
include. 


Shares, 


Oenerallj,  however,  as  under  the  words  ''goods  and 
chattels,"  all  personal  estate,  stock,  bonds,  notes,  money, 
plate,  furniture,  &c.,  are  included,  so  every  sort  of  personal 
estate,  except  chattels  real  and  heirlooms,  have  been  held  to 
be  within  these  words  in  the  bankruptcy  statutes,  including 
choses  in  action  {Ryall  v.  BolUf  1  Ves.  348,  375 ;  1  Atk.  165) ; 
bills  of  exchange  {Hornblotcer  v.  Proud,  2  B.  &  A.  327);  stock 
in  the  public  funds  {Ex  p.  Richardson,  Buck,  480);  debts 
{RyallY,  Rolle,  uhi  8up,)\  proceeds  of  goods  sold  {Gordon  v. 
East  India  Co,,  7  T.  K.  228 ;  Cooke  v.  Hemming,  L.  R  3  C.  P. 
335);  freight  (Zm/i«  v.  Guthrie,  1  Bing.  N.  C.  697);  promissory 
notes  {Belcher  v.  Campbell,  8  Q.  B.  1) ;  policies  {Gale  y.  Letcts, 
9  (i,  B.  730 ;  Green  v.  Ingham,  L.  li.  2  C.  P.  525);  annuities 
{Ex  p,  Smgth,  3  M.  D.  &  D.  687 ;  Waldron  v.  Sloper,  1  Drew. 
192);  ships  {Stephen  v.  Sole,  cited  1  Ver.  352;  Hag  y.  Fair^ 
burn,  2  B.  &  A.  193;  Monkhouse  v.  Hay,  2  Brod.  &  B.  120) ; 
a  contingent  reversionary  interest  in  stock  {Bartlett  v.  Bartlett, 
1  De  G.  &  J.  127);  the  right  to  print  a  newspax>er  {Ex  p. 
Fobs,  re  Baldwin,  2  De  G-.  &  J.  230) ;  shares  {Nelson  v.  London 
Assurance  Society,  2  S.  &  S.  292 ;  Longman  v.  Tripp,  2  B.  & 
P.  N.  8.  67) ;  ^cept  shares  in  a  company  deriving  its  profits 
from  land,  where  it  is  not  provided  by  the  instrument  of 
incorporation  that  its  shares  are  to  be  deemed  personal  pro- 
perty  {Re  Taylor,  Mont.  244;  Ex  p,  Vauxhall  Bridge  Co.^ 
1  Gl.  &  J.  101 ;  or  by  statute,  e,  g,  section  7  of  the  Companies 
Clauses  Act,  1845  ;  Ex  p,  BouUon,  re  Sketchley,  1  De  G.  &  J. 
163  ;  26  L.  J.  Bank.  45). 

Under  the  proviso,  however,  at  the  end  of  the  section, 
things  in  action  other  than  '^  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business"  are  no 
longer  within  the  doctrine  of  reputed  ownership.  This  pro- 
viso makes  it  necessary  to  distinguish  accurately  between 
choses  in  action  and  other  personal  rights  falling  within  the 
word  "goods,"  or  **  goods  and  chattels,"  and  the  exemption 
from  the  proviso  makes  it  necessary  to  ascertain  what  choses 
in  action  are  debts  due  or  growing  due  in  the  course  of  trade 
or  business. 

It  was  decided  by  Bacon,  0.  J.,  in  Ex  p.  Union  Bank  of 
Manchester,  re  Jackson,  L.  K.  12  Eq.  354,  that  a  legal  interest 
in  shares  in  a  joint-stock  company  is  not  a  chose  in  action  ; 
and  it  would  follow  that  such  shares  if  personal  property 
are  not  saved  by  the  proviso  from  the  operation  of  the  section. 
Practically  all  shares  in  companies  are  personal  estate,  see 
Ex  p.  Boulton,  re  Sketchley,  uoi  sup.,  and  the  cases  in  mort- 
main fbllowed  in  Entwistle  v.  Davis,  L.  B.  4  Eq.  272. 
Where,  however,  the  interest  in  the  shares  is  only  an 
equitable  interest,  and  this  is  assigned  by  the  bankrux)t, 
the  interest  so  assigned,  being  a  chose  in  action,  and  not 
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a  debt  due  in  the  course  of  trade,  will  not  pass  to  the  trustee        |  44, 

in  bankruptcy  as  being  within  the  reputed  ownership  of  the  * — 

bankrupt.  {Ex  p.  Batry^  re  Fox,  L.  K.  17  Eq.  113.)  Some 
shares  may  be  choses  in  action  and  others  not.  (Per  Jessel, 
M.  B.,  in  £x  p.  Ibbetson,  re  Moore^  8  Ch.  D.  619.) 

Annuities  also,  policies  of  insurance,  and  stock  in  public  Annnities, 
funds,  which  were  before  1869  held  to  be  subject  to  the  doc-  debentures, 
trine  of  reputed  ownership,  being  choses  in  action  other  than 
debts  due  in  the  course  of  trade,  are  so  no  longer;  and 
debentures  of  a  joint-stock  company,  by  which  the  company 
imdertakes  to  pay  a  sum  of  money  and  interest,  and  charge  its 
undertaking  and  property  with  the  payment,  are  also  choses  in 
action,  and  excepted  from  the  clause.  (Re  Pryce^  ex  p,  Pens- 
bury,  4  Ch.  D.  685 ;  see  also  Ex  p,  Ibbetaon,  re  Moore,  ubi  sup.) 
In  the  case  of  Pe  Bainbridge,  ex  p^  Fletcher,  8  Ch.  D.  220, 
Bacon,  C.  J.,  held  that  a  charge  granted  by  the  debtor  over 
his  share  in  the  partnership  business  was  a  charge  upon  a 
chose  in  action,  and  therefore  the  mortgagee's  title  to  the 
share  of  the  partnership  assets  was  not  defeated  by  the  trustee 
in  bankruptcy. 

As  to  what  are  debts  due  in  the  course  oi  trade,  Mellish,  Debts  due  in 
L.  J.  (in  Exp.  Kemp,  re  Fastnedye,  L.  E.  9  Ch.  383),  says  that,  ^^'^^  ^^ 
while  the  expression  "debts  due"  is  not  to  be  confined. to  *"^®* 
debts  presently  payable,  it  will  not  include  debts  which  are 
only  contingent  at  the  commencement  of  the  bankruptcy.  The 
case  of  Cook  y.  HemminQy  L.  B.  3  C.  P.  334,  throws  some 
light  as  to  what  trade  deots  are  so  due  to  a  person  as  to  haye 
been  in  his  order  or  disposition.  There  a  person,  having  con- 
tracted to  supply  an  asylum  with  meat  for  six  months,  to  be 
paid  for  witlun  a  certain  time  after  delivery  of  the  meat, 
before  any  of  the  meat  had  been  delivered  assigned  the  con- 
tract to  a  butcher  who  alone  supplied  the  meat  to  the  asylum 
in  the  name  of  the  original  contractor  and  under  his  contract. 
The  original  contractor  afterwards  became  bankrupt,  and  it 
was  held  by  the  majority  of  the  Court  that  the  debt  due  from 
the  asylum  was  within  the  order  and  disposition  of  the  original 
contractor;  but  WUles,  J.,  disseniiens,  laid  it  down  that  the 
mere  fact  of  a  debt  being  contracted  in  the  name  of  a  person 
will  not,  on  his  bankruptcy,  bring  it  within  the  reputed  owner- 
ship clause.  (Cf .,  on  this  point.  North  v.  Gurney,  1  J.  &  H. 
609;  Gardner  v.  Lachlan,  4  M.  &  Cr.  129.)  It  must  be  re- 
membered that  at  the  time  when  Cook  v.  Hemminy  was  decided 
all  debts  might  be  the  subject  of  reputed  ownership,  the  limi- 
tation to  debts  due  in  the  course  of  trade  or  business  not  being 
introduced  until  the  Act  of  1 869.  Possibly  the  expansion  in 
the  present  Act  of  "  debts  due  in  the  course  of  his  trade  or 
business  "  into  *'  debts  due^  or  growing  due,"  &c.  was  intended 
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to  affirm  not  only  the  view  of  Mellish,  L.  J.,  in  Ex  p.  Kemp, 
re  Fastnedge,  ubi  sup.^  but  also  that  of  the  majority  of  the 
Court  in  Cook  v.  Hemming. 

There  has  been  no  decision  under  the  Act  of  1869  showing 
what  bills  of  exchange  will  fall  within  the  section ;  but  it  is 
submitted  that  it  is  only  bills  of  exchange  and  promissory 
notes  which  the  bankrupt  has  received  in  respect  of  a  debt 
due,  or  growing  due,  to  him  in  the  course  of  his  trade  or  busi- 
ness, and  which  operate  until  dishonoured  as  pajTnent  of  such 
debt  which  come  within  the  exception,  and  therefore  within 
the  doctrine  of  reputed  ownership.  All  debts  due  to  the 
bankrupt  during  the  i>eriod  of  his  trading  are  not  necessarily 
debts  due  in  the  course  of  his  trade.  {Per  Bacon,  C.  J.,  in  lie 
Prgce^  ex  p,  Rensburgy  4  Ch.  D.  685.) 

In  order  that  goods  and  chattels,  or  an  interest  in  goods  and 
chattels,  where  such  goods*  and  chattels  or  such  interest  in  them 
are  not  the  bankrupt's,  should  pass  to  the  trustee  under 
this  sub-section,  it  is  necessary  that  at  the  commencement  of 
the  bankruptcy : — 

(1)  The  goods  should  be  in  the  possession,  order,  or  disposi- 

tion of  the  bankrupt. 

(2)  That  they  should  be  so  imder  such  circumstances  that 

he  is  the  reputed  owner  thereof. 

(3)  Not  only  the  possession,  order,  or  disposition,  but  also 

the  possession,  order,  or  disposition  under  such 
circimistances  as  aforesaid  must  be  with  the  consent 
of  the  true  owner. 

This  third  essential,  so  far  as  it  relates  to  the  consent  of  the 
true  owner  to  the  reputation  of  ownership  or  to  the  circum- 
stances from  which  it  is  inferred,  was  not  fully  recognized  in 
all  the  cases,  but  was  in  terms  laid  down  in  Load  v.  Green^ 
15  M.  &  W.  216,  and  Smith  v.  Hudson,  34  L.  J.  Q.  B.  145. 
151,  and  it  is  submitted  that  Joy  v.  Campbell,  1  Sch.  &  Lef. 
336,  and  the  other  cases  which  decided  that  to  bring  a 
transaction  within  the  doctrine  of  reputed  ownership,  the 
true  owner  must  have  unconscientiously  permitted  the  goods 
to  remain  in  the  order  or  disposition  of  the  bankrupt,  justify 
the  statement  that  consent  to  the  reputation  of  ownership  or 
to  the  circumstances  from  which  it  is  inferred  is  essential; 
and  the  words  of  the  present  section  seem  to  express  this 
view  more  clearly  than  the  corresponding  section  in  the  Act 
of  1869.  (Beeper  James,  L.  J.,  in  Exp,  Wingfield,  re  Florence, 
10  Ch.  D.  591,  quoted  above,  p.  196.) 

^^At  the  commencement  of  the  bankruptcy?^ 

The  commencement  of  the  bankruptcy  is  defined  in  section  43. 
(See  ante,  p.  160.) 
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:    That  section  makes  it  commence  at  the  time  of  the  act  of       ft  44. 

bankruptcy  being  committed  on  which  a  receiving  order  is  

made,  instead  of  its  completion,  as  in  the  Act  of  1869.  It  is 
submitted  that  this  makes  no  difference,  at  least  in  the  case 
of  an  act  of  bankruptcy  under  sub-sections  (e)  and  (y)  of 
section  4  of  the  present  Act.  For  the  grounds  for  this  view 
and  for  the  other  alterations  as  to  the  '*  commencement/'  see 
the  note  on  section  43,  ante,  p.  161. 

Goods  which  come  into  the  possession  of  the  bankrupt  after 
the  conmiencement  of  the  bankruptcy,  would  seem,  if  Lt/on  v. 
Weldon,  2  Bing.  384,  is  still  law,  not  to  be  within  the  section, 
and  this  case  was  certainly  decided  after  it  had  been  enacted 
that  debts  incurred  after  the  act  of  bankruptcy,  on  which  the 
Commission  was  founded,  were  provable  (see  46  Geo.  III. 
c.  135,  s.  2).  This  construction  of  the  statute  is  as  Best,  C.  J., 
points  out  in  Lyon  v.  Weldon,  uhi  sup.  inconsistent  with  the 
spirit  of  the  bankruptcy  law,  and  its  inconvenience  became 
very  obvious  when  under  the  Act  of  1869  the  commencement 
of  the  bankruptcy  dated  from  any  act  of  bankruptcy  com- 
mitted within  twelve  months,  notwithstanding  that  the  peti- 
tioning creditor's  debt  was  of  a  later  date.  The  inconvenience 
is  somewhat  less  now  that  the  twelve  months  is  reduced  to 
three. 

If,  even  after  the  commencement,  the  true  owner  take  the 
ffoods  out  of  the  possession  of  the  bankrupt  before  the  adju- 
dication and  without  notice  of  any  act  of  bankruptcy  availaole 
for  adjudication  having  been  committed  by  him,  such  deter- 
mination of  the  bankrupt's  possession  was  held  to  be  a 
protected  transaction  under  section  133  of  the  Act  of  1849, 
and  therefore  to  defeat  the  title  of  the  trustee.  {Graham 
v.  Furber,  14  C.  B.  134;  and  see  post,  note  to  section  49, 
which  in  substance  re-enacts  that  section,  followed  as  it  was 
by  section  94,  sub-section  (3)  of  the  Act  of  1869,  substituting 
the  date  of  the  receiving  order  for  the  date  of  adjudication.) 

*'/n  the  possession,  order,  or  disposition" 

To  bring  goods  within  the  otder  and  disposition  of  a  bank-  Sole  pomos- 
rupt,  they  must  be  in  the  sole  possession  and  sole  reputed  non  requisite, 
ownership  of  the  bankrupt,  and  therefore  in  Ex  p.  Dorman, 
re  Lake,  L.  B.  8  Ch.  61 ;  where  two  partners,  one  of  whom 
was  an  infant,  committed  an  act  of  bankruptcy,  and  the 
adult  partner  was  adjudicated  bankrupt,  it  was  held  that 
goods  which  were  in  the  joint  possession  of  the  two  partners, 
as  reputed  owners,  did  not  pass  to  the  trustee  in  bankruptc3\ 
This  decision  was  followed  in  Re  Bainhridge,  ex  p.  Fletcher, 
8  Ch.  D.  218. 
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It  lias  been  dedded,  that  the  bankrupt  must  not  himaelf 
be  the  true  owner:  in  other  words,  there  must  be  a  real 
owner,  distinot  from  the  apparent  owner  {Beli  ▼.  HamiUon, 
10  Ex.  545 ;  Reynolds  v.  Bowley^  L.  E.  2  U.  B.  474) ;  hence 
a  bond  fide  partnership  in  which  there  is  a  dormant  partner, 
but  which  is  carried  on  bj  an  ostensible  partner,  is  not  within 
this  section.  (Reynolds  v.  Bowley,  nhi  sup.  affirming  Joy  t. 
Campbell,  1  Sch.  &  Lef.  336;  Caldwell  v.  Gregory ,  1  Price,  119; 
but  overruling  Smith  y.  Watson,  2  B.  &  C.  401 ;  and  Ex  p. 
Eftderbyt  2  B.  &  C.  389.)  It  is  to  be  observed  that  the  deci- 
sion in  Reynolds  v.  Rowley,  if  rested  on  the  ground  on  which. 
Willes,  J.,  and  BramweU,  B.,  rely,  does  not  overrule  the 
above-mentioned  cases ;  because  they  do  not  hoAe  their  judg- 
ments on  the  g^unds  that  the  bankrupt,  as  joint-owner,  had 
as  much  right  to  possession  as  his  co-owner,  and  that  there- 
fore the  bankrupt  had  not  possession  by  the  consent  of  his 
co-owner,  but  upon  the  same  groimd  as  that  upon  which 
Ex  p.  Dorman,  re  Lake,  ubi  sup.  is  based,  i . «.,  that  in  order  to 
bring  goods  within  the  order  and  disposition  of  a  bankrupt, 
there  must  be  sole  possession ;  and  in  Reynolds  v.  Rowley,  the 
bankrupt  and  his  sisters  were  in  joint  possession,  as  well  as 
being  joint  owners.  The  converse  of  the  point  decided  in 
Ex  p.  Enderby  was  decided  in  Ex  p.  Hare,  1  Dea.  131,  where 
the  private  property  of  one  partner,  which  had  been  used  as 
if  it  were  partnership  property,  was  held  to  pass  to  the 
assignees  of  the  joint  estate;  and  if  it  is  remembered  that 
there  was  no  possession  by  the  partner  whose  private  property 
it  was,  except  as  a  member  of  the  firm,  this  decision  would 
not  seem  to  conflict  with  either  view  of  Reynolds  v.  Rowley, 
In  Hay  man  v.  Puis  ford,  8  Ch.  D.  11,  James,  L.  J.,  explains 
the  principle  on  which  Reynolds  v.  Rowley  was  decided,  and 
confirms  Ex  p.  Hare.  From  the  obsenration  of  James,  L.  J., 
at  p.  22,  it  would  appear  that  In  re  Rowland  and  Crankshaw^ 
L.  R.  1  Oh.  421,  must  also  be  regarded  as  an  authority  in 
this  direction.  See,  however,  the  words  of  Lord  Cranworth,  L.  0. , 
in  his  judgment  in  the  last-mentioned  case,  at  p.  424,  *'The 
question  of  reputed  ownership  has  nothing  to  do  with  this 
case." 

Furniture  settled  on  the  wife,  of  which  her  husband  has 
joint  possession,  is  not  in  his  reputed  ownership.  See,  as  to 
ante-nuptial  settlements,  Jarman  v.  Woolloton,  3  T.  £.  618 ; 
and  as  to  post-nuptial  settlements  for  valuable  consideration. 
Ex  p.  Cox,  re  Reed,  1  Ch.  D.  302.  Chattels  in  the  possession 
of  the  bankrupt  at  the  commencement  of  the  bankruptcy, 
with  the  consent,  &c.  do  not  pass  to  the  trustee  under  the 
section  if  they  are  comprised  in  a  lease  which  the  trustee 
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disclaiins  under  section  55.     {Ex  p.  Allen,  in  re  Fussell,  20        ft  44 
Ch.  D.  341.)  — ^— 


It  is  submitted  that  the  proposition  that  the  bankrupt  Conaentof 
must  not  himself  be  the  true  owner,  or  as  it  is  sometimes  put,  *™®  owner, 
that  the  person  who  consents  must  not  be  the  person  in 
possession,  but  some  other  person  who  has  by  law  liberty 
to  disturb  the  possession  of  the  bankrupt,  is  a  perfectly  true 
proposition ;  and  that  the  cases  like  that  of  a  mortgagee  who, 
by  the  terms  of  the  mortgage  deed,  was  not  at  the  time  of  the 
bankruptcy  entitled  to  the  possession,  do  not  conflict  vrith.  it, 
because  the  mortgagee  has  of  his  own  accord  put  himself  into 
a  position  in  which  he  has  no  immediate  right  to  the  posses- 
sion of  the  goods,  and  has  thereby  consented  to  the  reputed 
ownership  of  the  bankrupt  until  the  happening  of  the  default, 
or  other  event,  entitling  the  mortgagee  to  immediate  possession. 
(Spacktnan  v.  Miller,  12  C.  B.  N.  8.  659 ;  31  L.  J.  0.  P.  309.) 
Many  of  the  cases  where  the  fact  that  the  true  owner  has 
by  his  own  contract  deprived  himself  of  the  right  to  immediate 
possession,  has  been  held  to  negative  the  consent  necessary  to 
bring  those  cases  within  the  section  are  reconcilable  with 
Spackman  v.  Miller,  because  that  to  which  the  true  owner  in 
these  cases  consented  was  the  possession  of  the  bankrupt,  not 
as  reputed  owner,  but  for  a  legitimate  object,  independent  of 
the  credit  of  the  bankrupt.     Reynolds  v.  Bowley,  uhi  sup,, 
according  to  the  view  of  Kelly,  C.  B. ;  Smith  v.  Hudson,  34 
L.  J.  Q.  B.  145;  Load  v.   Green,  15  M.  &  W.  216;  15  L.  J. 
Ex.  113;  and  Ex  p.  Cox,  re  Head,  1  Ch.  D.  302,  exemplify 
this,  and  see  Ex  p.  Hay  man,  re  Pulsford,  8  Ch.  D.  1 1  ;  and 
it  is  because  the  dicta  attributed  to  Malins,  Y.-C,  in  Ashton 
V.  Blachshato,  L.  H.  9  Eq.  510,  and  Bacon,  C.  J.,  in  Ex  p. 
Hooman,  re  Vtning,  L.  B.  10  Eq.  63,  seem  to  assume  that  a 
possession  consistent  with  a  subsisting  contract  between  the 
true  owner  and  the  bankrupt  necessarily  excludes  the  statute, 
that  Bacon,  C.  J.,  disapproves  of  those  dictay  so  interpreted, 
in  Ex  p,  Hardinge,  re  Fairbrother,  L.  R.  15  Eq.  223. 

The  goods  need  not  be  in  the  actual  possession  of  the  bank-  What  Ib  imja. 
rupt  himself,  constructive  possession  is  sufficient.     The  pos-  J^J^^J 
session  of  a  servant  {Ex  p,  Bolland,  re  Gallehouse,  24  L.  T.  ^  ' 

335 ;  Jackson  v.  Irtiny,  2  Camp.  48)  ;  of  a  depositee 
{Knowles  v.  Horsfall,  5  B.  &  A.  134,  which  on  this  point  is 
not  overruled) ;  or  of  a  depositee  claiming  a  Hen  {Ex  p.  Eoy, 
re  Sillence,  7  Ch.  D.  70) ;  of  a  lessee  of  a  chattel  {Homshy  v. 
Miller,  1  E.  &  E.  192;  28  L.  J.  Q.  B.  99);  of  a  carrier 
{Hervey  v.  Liddiard,  1  Stark.  123)  are,  for  this  purpose,  the 
possession  of  the  bankrupt.  It  was  held  in  two  cases  that  the 
possession  of  a  pawnee  is  not  the  possession  of  the  bankrupt 
pawnor,  so  as  to  bring  the  goods  pawned  within  the  statute 
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C  44         ^  against  the  true  owner  (Greenint^  v.  Clark,  4  B.  &  C.  316  ; 

-? —    irebb  V.  Whinney,  18  L.  T.  523);  but  it  is  submitted  that 

these  cases  are  reconcilable  with  Hornsby  t.  Miller ^  ubi  sup.^ 
and  the  other  cases  quoted  above  in  which  fi;oods  were  held  to 
be  in  the  constructive  possession  of  the  oankrupt,  on  the 
ground  that  the  pledge  by  the  bankrupt,  being  inconsistent 
'H^th  the  terms  on  which  the  true  owner  had  permitted  the 
bankrupt  to  have  possession,  determined  that  possession  of 
the  bankrupt  to  which  the  true  owner  had  consented.  How^- 
ever  in  Ex  p.  Roy,  re  Sillence,  7  Ch.  D.  70,  it  was  held  that  the 
possession  of  the  depositee  was  the  possession  of  the  depositor, 
even  though  the  deposit  was  wrongful  as  against  the  true 
owner. 

Goods  which  are  properly  in  the  possession  of  the  sheriff 
are  thereby  taken  out  of  the  possession  of  the  bankrupt,  per 
Parke,  B.,  in  Fletcher  v.  Manning ,  12  M.  &  W.  671.  A 
fortiori  is  this  so  if  the  true  owner  demand  the  goods  of  the 
sheriff  {Ex  p.  Fox,  re  Baldwin,  2  De  G.  &  J.  230.)  In  Ex 
p.  Edeu,  re  Cuthertson,  L.  B.  19  Eq.  264,  Bacon,  C.  J., 
held  that  if  the  possession  of  the  sheriff  is  wrongful  it 
does  not  have  this  effect,  apparently  on  the  authority  of 
Barrow  v.  Bell,  5  E.  &  B.  540.  But,  as  was  pointed  out  by 
Turner,  L.  J.,  in  Ex p.  Fox,  re  Baldwin,  at  p.  242,  Barrow  y. 
Bell  is  not  an  authority  for  this  proposition :  all  it  decides 
was  that  the  sheriff,  if  he  is  in  the  wrong,  does  not  take 
constructive  possession  of  the  goods;  as  to  actual  posses- 
sion, the  case  stated  that  it  was  in  the  bankrupt,  and 
therefore  the  Court  had  not  to  decide  on  that  point.  It 
is  submitted  that  the  question  is  not  free  from  doubt,  and 
that  Ex  p.  Edey,  re  Cuthertson  goes  too  far.  The  point 
was  referred  to  in  Megay  v.  Imperial  Discount  Co.  (3  Q.  fi.  D. 
of  bailiff  at  p.  714),  but  not  decided.     It  is  clear,  however,  that    a 

under  distress  seizure  under  a  distress  of  goods  previously  in  the  order  and 
torrent.  disposition  of  the  bankrupt  takes  them  out  of  the  statute. 

{Sacker  v.  Chidley,  13  W.  K.  690;  11  Jur.  N.  S.  654,  and  see 
Meggy  v.  Imperial  Discount  Co.,  ubi  sup,,  at  p.  716.)  As  to 
the  effect  of  the  appointment  and  possession  of  a  receiver 
in  a  Chancery  action,  see  Taylor  v.  Echersley,  5  Ch.  D. 
740. 


Effect  of 
taking  pos- 
session of  part. 

Delireiy  of 
actual  posses- 
sion to  true 
owner,  how 
far  neoessaiy. 


The  taking  possession  of  part  of  the  goods  amounts  to  a 
withdrawal  of  the  consent  as  to  the  whole.  {Re  Eslick,  ex  p^ 
Phillips,  4  Ch.  D.  496.) 

Where  goods  and  chattels  have  been  in  the  possession  of 
the  bankrupt,  it  is  necessary,  in  order  to  determine  that  pos- 
session, to  deliver  actual  possession  to  the  true  owner,  if  the 
goods  are  of  such  a  character  or  so  placed  as  to  admit  of  sudi 
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•delivery.    The  consent,  however,  to  the  reputation  of  owner-        ft  44^ 

ship  may  of  course  be  determined  without  possession  being  in '- — 

any  way  altered.  Where  the  goods  and  chattels  do  not  acunit 
of  such  actual  delivery,  symbolical  delivery  will  suiHce. 
XManionv.  Moore,  7  T.  K.  67  ;  cf.  lie  Eslicky  ex  p.  Phillips y 
4  Ch.  D.  496.)  In  some  cases  the  Law  Merchant,  or  the 
Statute  Law,  makes  a  transfer  of  the  documents  of  title 
sufficient  to  alter  the  possession  of  the  goods  thereby  repre- 
sented: thus  indorsement  and  delivery  of  a  bill-of-lading 
transfers  the  possession  of  the  goods.  But,  generally,  where 
goods  are  not  in  the  custody  of  the  bankrupt,  the  indorse- 
ment and  delivery  of  a  delivery-  order,  dock  warrant,  or  other 
document  of  title  are  not  sufficient  to  determine  the  posses- 
sion of  the  bankrupt,  unless  notice  be  given  to  the  agent 
iiaving  custody  on  behalf  of  the  bankrupt,  and  he  attorns  to 
the  true  owner.  Of  course  the  attornment  is  not  necessary  to 
the  determination  of  the  true  owner's  consent,  but  we  are 
here  speaking  of  the  determination  of  the  possession  only. 
(See  Benjamin  on  Contracts  of  Sale,  673.) 

■  Whether  possession  by  the  bankrupt  is  evidence  of  the 
consent  of  the  true  owner  to  the  reputation  of  ownership 
depends  on  the  circumstances  of  the  case,  and  will  be  more 
fully  considered  under  that  head. 

'*  Under  such  circumstances  (hat  he  is  the  reputed  owner  thereof!^ 

Lord  Selborne,  in  Ex  p.  JVatkins,  re  Couston,  L.  R.  8  Ch.  Whatisrepu- 
520,  528,  says :  **The  doctrine  of  reputed  ownership  does  not  ***ion  of 
require  any  investigation  into  the  actual  state  of  knowledge  ^^'^  ^' 
or  belief,  either  of  all  creditors,  or  of  particular  creditors; 
and  still  less  of  the  outside  world,  who  are  no  creditors  at  all, 
as  to  the  position  of  particular  goods.  It  is  enough  for  the 
doctrine  if  ^  those  goods  are  in  such  a  situation  as  to  convey  to 
the  minds  of  those  who  know  their  situation  the  reputation  of 
ownership  ;  that  reputation  arising  by  the  legitimate  exercise 
of  reason  and  judgment  on  the  knowledge  of  those  facts 
which  are  capable  of  being  generally  known  to  those  who 
choose  to  make  inquiry  on  the  subject.  It  is  not  at  all  neces- 
sary to  examine  into  the  degree  of  actual  knowledge  which  is 
possessed;  but  the  Court  must  judge  from  the  situation  of  the 
goods  what  inference,  as  to  the  ownership,  mi^ht  be  legiti- 
mately drawn  from  those  who  knew  the  facts  I  do  not  mean 
the  facts  that  are  only  known  to  the  parties  dealing  with  the 
g^ods,  but  such  facts  as  are  capable  of  being,  and  naturally 
would  be,  the  subject  of  general  knowledge  to  those  who  took 
any  means  to  inform  themselve?  on  the  subject.  So,  on  the 
other  hand,  it  is  not  at  all  necessary,  in  order  to  exclude  the 
doctrine  of  reputed  ownership,  to  show  that  every  creditor,  or 
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S  44*       ^^y  particular  creditor,  or  the  outside  world  who  are  not  cre- 

ditors,  knew  anything  whatever  about  the  particular  goods  one 

way  or  the  other.  It  is  quite  enough,  in  my  judgment,  if  the 
situation  of  the  goods  was  such  as  to  exclude  all  legitimate 
ground  from  which  those  who  knew  anything  about  the  situa- 
tion could  infer  the  ownership  to  be  in  the  person  having- 
actual  possession."  These  observations  of  Cord  Selbome 
would  seem  to  throw  some  doubt  on  the  cases  of  MuUer  v.  Moss^ 
1  M.  &  S.  335;  Oliver  v.  Bartleit,  1  B.  &  B.  369;  Gurr  v. 
JiuUon,  1  Holt,  N.  P.  327  ;  by  the  two  former  of  which  it  was 
decided  that  evidence  of  reputation  as  a  fact  is  admissible,  and 
by  the  last  of  which,  that  evidence  of  a  contrary  reputation 
is  admissible.  In  the  recent  case  of  Ex  p.  Loveringj  re 
Murrell,  24  Ch.  D.  31,  it  was  held  that  where  the  debtor  is  in 
possession  of  goods  at  his  place  of  business  much  stronger  evi- 
dence would  be  required  to  bring  them  within  the  section  if 
they  were  unconnected  than  if  they  were  connected  with  the 
business.  And  now  goods  of  the  former  class  are  excluded 
from  its  operation. 

What  is  evi-  Nearly  every  kind  of  possession  is  some  evidence  of  owner- 
^enceoiTe''  ship,  however  slight,  and  in  nearly  every  instance  where 
^tod  owner-  gQQ^  i^  the  possession  of  the  bankrupt  have  been  held  not 
within  this  section,  the  decision  has  rested  rather  on  the  ground 
that  the  facts  negatived  the  consent  of  the  true  owner  to  the 
reputation  of  ownership  than  that  the  possession  afforded  no 
evidence,  or  insufBcient  evidence  of  it;  but  in  cases  where  the 
bankrupt  holds  in  autre  droit,  e,  g,y  as  executor,  trustee  in 
cases  of  pure  trust,  &c.,  the  inference  arising  from  possession 
is  negatived  the  moment  the  trust  is  proved,  and  it  rests  on 
the  trustee  in  bankruptcy  to  give  evidence  that  the  bankrupt 
was  allowed  to  deal  with  the  goods  in  a  manner  inconsistent 
with  his  trust.  It  is  to  bo  observed  that  if  the  bankrupt  deals 
with  the  trust  propei-ty  as  his  own  vrithout  the  consent  of  the 
cestui  que  trust,  or  beneficiary,  this,  although  evidence  of  a 
reputation  of  ownership,  will  not  bring  the  trust  property 
within  the  section,  because  the  consent  of  the  true  owner,  t.^. 
the  cestui  que  trust,  or  beneficiary,  is  by  the  hypothesis  nega- 
tived. And  where  the  trust  was  altogether  illegal  it  was  held 
that  the  property  did  not  on  the  bankruptcy  of  the  trustee  pass 
under  the  section  to  his  trustee  in  bankruptcy,  because  the 
cestuis  que  trust,  a  company,  were  incapable  of  consenting. 
{G.  E,  a.  Co.  v.  Turner,  L.  E.  8  Ch.  149.) 

"jBy  the  consent  and  permission  of  the  true  owner, ^^ 

Befinitioii  of        We  have  seen  that,  in  order  that  the  section  should  apply,  it 

true  owner,      is  necessary  that  the  bankrupt  should  at  the  commencement  of 

the  bankruptcy,  with  the  consent  of  the  true  owner,  have  an 
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apparent  beneficial  interest  in  the  subject-matter.    The  person       ft  44^ 

who  is  entitled  to  determine  this  appearance  of  beneficial  *—^ 

interest  is  the  true  owner,  within  the  meaning  of  the  section. 

The  interest  of  the  true  owner  may  be  a  legal  and  equitable, 
or  a  merely  equitable  interest.  Ex  p.  Union  Bank  of  Man^ 
Chester f  re  Jackson,  L.  B.  12  Eq.  354,  and  many  other  cases, 
show  that  an  equitable  mortgagee  is  a  *'  true  owner"  to  the  ex- 
tent of  his  interest.  So,  too,  is  a  cestui  que  trust,  who  may,  and 
often  does,  so  act  as  to  render  the  possession  of  the  trustee  the 
possession  of  a  reputed  owner  within  the  meaning  of  the 
statute.  {Ex  p.  Moore,  2  M.  D.  &  D.  616.)  Especially  is  this 
the  case  where  the  cestui  que  trust  himself  creates  the  trust,  or 
chooses  to  leave  the  indicia  of  the  property  in  the  hands  of  the 
trustee,  or  where  no  bond  fide  purpose  for  the  trust  can  be 
shown.  {Ex  p,  Burhridge,  1  Dea.  131  ;  4  D.  &  C.  87;  Ex  p. 
Harrison,  3  Dea.  185;  Kitchen  v.  Ibbetson,  L.  R.  17  Eq.  46; 
and  see  G,  E,  R.  Co.  v.  Turner,  L.  R.  8  Ch.  149.)  In  Shuttle- 
worth  v.  Hemaman,  1  De  G.  &  J.  322,  a  landlord  claiming  a 
lien  on  machinery  in  a  mill  for  future  rent  under  a  covenant 
by  the  tenant  to  keep  always  a  minimum  of  £3,000  worth  on 
the  premises,  was  held  to  be  the  true  owner  for  this  purpose. 
And  in  Ex  p.  Bright,  re  Smith,  10  Ch.  D.  566,  it  was  held  that 
an  agreement  that  factors  ''  shall  sell  your  goods  at  such  an 
advance  on  your  prices  as  we  may  deem  right "  does  not  con- 
stitute the  factors  the  reputed  owners  of  goods  so  in  their 
possession  for  sale. 

Whether  there  is  a  reputed  ownership  with  the  consent  of  Endenoe  of 
the  true  owner,  such  as  to  bring  goods  within  the  meaning  of  oonaent. 
the  section,  is  a  question  of  fact  to  be  determined  by  a  consi- 
deration of  the  circumstances  of  each  case.  {Hamilton  v.  Bell^ 
10  Ex.  545  ;  WatsonY,  Peache,  1  Bing.  N.  C.  327  ;  Whitfield  v. 
Brandt,  16  M.  &  W.  282 ;  Priestly  v.  Pratt,  L.  B.  2  Ex.  101 ; 
Horn  V.  Baker,  per  Grose,  J.,  2  Sm.  L.  C.  5th  ed.  201 ;  Lodd 
v.  Green,  15  M.  &  W.  216;  Re  Rawbone's  Will,  26  L.  J.  Ch. 
588  ;  Exp,  Watkins,  re  Cousfon,  L.  R.  8  Ch.  520.)  Of  course 
consent  pre-supposes  knowledge.  {Exp.  Ford,  re  Caughey,  1 
Ch.  D.  521.) 

Some  circumstances  are  of  such  frequent  occurrence  in  cases  Uaage  of 
of  alleged  reputed  ownership,  that  it  has  come  rather  to  be  a  trado. 
matter  of  law  than  of  fact  what  conclusion  such  circumstances 
justify.  For  instance,  an  established  custom  or  course  of 
trade,  wherebv  traders  have  in  their  possession  goods  of  which 
they  are  not  the  owners,  negatives  the  consent  to  the  reputa- 
tion of  ownership  arising  primd  facie  from  the  possession  of 
the  bankrupt  {Ex  p.  Watkins,  re  Couston,  L.  R.  8  C9i.  520) ; 
and  this  even  though  the  goods  in  question  are  in  the  ware- 
house of  a  third  x>er8on  to  the  order  of  the  bankrupt,  and  no 
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§  44.        deliveiT  order  has  beea  given  by  the  bankrupt  to  the  true 

owner  before  the  commencement  of  the  bankruptcy.     {Ex  p. 

Vaux,  re  Couston,  L.  B.  9  Ch.  602.)  Thus  where  the 
debtors  were  agents  for  sale,  and  described  themselves  by 
a  brass  plate  on  their  business  premises  as  '*  merchants 
and  manufacturers'  agents,"  it  was  held  that  the  creditors 
had  sufficient  notice  to  exclude  the  operation  of  the  reputed 
ownership  section,  and  that  goods  of  manufacturers  in  pos- 
session of  the  agents,  in  specie,  at  the  commencement  of 
the  bankruptcy,  and  also  proceeds  of  goods  sold,  belonged  to 
the  manufacturers.     {Exp,  Bright,  re  Smith,  10  Ch.  D.  666.) 

Goods  made  to  order  (where  the  property  has  passed  to  the 
purchaser)  still  remaining  in  the  possession  of  the  maker, 
either  because  they  are  unfinished  or  because  the  vendor  has 
a  lien,  are  not  within  the  section :  Words  v.  Russelly  5  B.  &  A. 
942  (where  the  bankrupt  was  a  shipbuilder).  As  to  the  amount 
and  kind  of  evidence  necessary  to  establish  the  custom,  see 
Exp.  Watkins,  re  Couston,  L.  R.  8  Ch.  520;  Re  Hill,  1  Ch.  D. 
503;  andJSLr/?.  Powell,  in  re  Maltheics,  1  Ch.  D,  501,  where  it 
was  held  by  the  Court  of  Appeal  that  the  custom  of  lending 
furniture  was  not  so  well  known  as  to  be  taken  judicial 
notice  of,  and  also  that  such  a  custom  to  avail  must  be 
presumably  known  to  the  ordinary  creditors.     However,  in 
the  later  case  of  Crawcour  v.  Salter ,  18  Ch.  D.  30,  which, 
like  the  last,  was  the  case  of  an  hotel-keeper,  the  Court  of 
Appeal  took  judicial  notice  of  the  custom  of  hotel-keepers 
hiring  their  furniture.     Prior  to  these  two  cases  it  had  already 
been  held,  in  Ex  p.  Emerson,  re  Hawkins,  41  L.  J.  Bank.  20 
(not  an  hotel  case),  that  the  custom  of  hiring  furniture  was  so 
notorious  as  generally  to  negative  the  consent  of  the  true 
owner.     But  in  Ex.  p.  Brooks,  re  Fowler,  23  Ch.  D.  261,  it 
was  held  by  Bacon,  C.  J.,  and  by  the  Court  of  Appeal,  that 
the  fact  that  it  is  the  custom  of  furniture  dealers  to  let  out 
furniture  on  hire  does  not  disentitle  the  general  public  to 
assume  that  an  ordinary  householder  is  the  real  owner  of  the 
furniture  which  is  in  his  house.     It  appears,  per  Parke  and 
Piatt,  BB.,  that  the  Court  will  also  take  judicial  notice  of  the 
custom  for  booksellers  to  have  in  their  shops  books  for  sale 
on  commission.     ( Whitfield  v.  Brand,  16  M.  &  W.  282.) 

On  the  other  hand,  where  the  purpose  and  intention  of  the 
usage  is  to  continue  the  reputation  of  ownership  in  the  vendor, 
such  a  usage  will  not  negative  the  consent  of  the  true  owner. 
{Thackwaite  v.  Cock,  3  Taunt.  487). 

A  usage  of  trade,  however  notorious,  with  relation  to  a 
particular  class  of  goods,  does  not  negative  the  consent  to  the 
reputation  of  ownership  if  circumstances  show  such  consent. 


.■  r 
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Thus,  in  the  case  of  furniture,  the  consent  will  not  be  ne^        |  44, 

tived  where  the  surrounding  circumstances  show  an  intention : — 

to  continue  the  reputation  of  ownership  in  the  bankrupt: 
thus,  in,  £x  p.  Lovering,  re  Jones,  L.  B.  9  Ch.  621,  where  a 
draper,  being  the  owner  of  household  furniture  which  was  in 
his  dwelling-house  and  shop,  signed  a  written  agreement,  by 
which  he  sold  the  furniture  to  a  furniture  dealer,  and  hired 
it  back  and  remained  in  the  uae  and  occupation  of  it  tinder 
the  agreement  until  he  filed  a  petition  for  Hquidation,  it  was 
held  mat  the  trustee  was  entitled  to  the  furniture  as  being  in 
the  reputed  ownership  of  the  bankrupt.  Nor  does  the  fact 
that  the  purchase  was  from  the  shenff  imder  a  Ji.  fa.  dis- 
ting^sh  the  case  from  Ex  p.  Lovering,  re  Jones.  See  Ex  p. 
Brooks,  re  Fowler,  23  Oh.  D.  261. 

The  following  cases  are  instances  of  particular  trades  in  Trades  where 
which  a  custom  has  been  successfully  set  up : — coach-builder  ouatom  up- 
(Bertram  v.  Pai/ne,  3  0.  &  P.  175 ;   Carruthers  v.  Pa^fne,  5  ^®^- 
Bing.  270);   dock-maker  {Hamilton  t.  Bell,  10  Ex.  545); 
bookseller  {Ex  p.  Greenwood,  6  L.  T.  558 ;  Whitfield y.  Brand, 
16  M.  &  W.  282);  farmer  {Re  Jerry,  11  W.  E.  113);  wine- 
merchant  {Exp,  Watkins,  re  Couston,  L.  B.  8  Oh.  520 ;  Ex  p. 
Vaux,  re  Couston,  L.  R.  9  Oh.  602 ;  Ex  p.  Marrahle,  1  Gl.  & 
J.  402) ;  furniture-dealer  {Exp.  Emerson,  re  Hawkins,  41  L.  J.  ^ 

Bank.  20  ;  Ex  p.  Powell,  re  Matthews,  1  Oh.  D.  501 ;  Crawcour 
T.  Salter,  18  Ch.  D.  30) ;  piano-hirmg  {Re  Blanshard,  ex  p* 
Hattersly,  8  Oh.  D.  601);  horse-dealer  {Ex  p.  Wingfield,  re 
Florence,  10  Oh.  D.  591);  malting  agents  {Harris  y»  Truman 
Sp  Co.,  9  Q.  B.  D.  264);  ''merch^ts  and  manufacturers' 
agents"  {Ex  p.  Bright,  re  Smith,  10  Oh.  D.  566).  Knowles  y. 
Sorsfall,  5  B.  &  A.  134,  where  the  custom  was  not  allowed 
to  negative  the  consent  to  reputation  of  ownership,  unless 
it  be  considered  to  have  been  decided  on  the  ground  that 
the  custom  set  up  was  not  satisfactorily  proved,  is  overruled 
by  the  later  cases. 

The  initials  or  name  either  of  the  true  owner  or  of  the  Name  on 
bankrupt  on  the  goods  are  not  in  themselves  conclusive  to  gooda. 
take  them  out  of  or  to  bring  them  within  the  operation  of  the 
section.  In  Lingard  v.  Messiter,  1  B.  &  0.  308,  where  a  pur- 
chaser of  goods  marked  them  with  his  name,  but  allowed  the 
vendor  to  remain  in  possession  of  them  at  a  rent,  it  was  held 
that  as  the  change  in  ownership  was  not  notorious  the  bank- 
rupt must  be  deemed  to  have  the  reputed  ownership  of  the 
goods.  On  the  other  hand,  in  Watson  v.  Peache,  1  Bing.  N.  0. 
327,  where  a  coal-merchant  hired  a  barge,  and,  in  accordance 
with  established  custom,  painted  )iis  name  upon  it,  it  was 
held  not  to  pass  to  his  assignees. 

W.B.  P 
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-  We  have  seen  that  the  customs  of  trade — sometimeB  tiie 
trade  of  the  true  owner,  as  in  the  case  of  furniture  let  on  hire 
to  a  bankrupt,  sometimes  the  trade  of  the  bankrupt,  as  in  the 
case  of  wine  sold  by  a  wine-merchant,  and  remaining  in  his 
possession — will  be  evidence  to  negatiye  consent  to  reputed 
ownership ;  but  these  cases  seem  really  only  instances  of  the 
general  rule,  that  proof  that  goods  in  the  possession  of  a 
bankrupt  have  been  entrusted  to  him  for  any  particular  pur^ 
X)ose  consistent  with  ordinary  legitimate  usage,  will  take 
them  out  of  the  operation  of  the  Statute.  Thus,  goods 
entrusted  to  a  factor,  or  the  proceeds  of  those  goods,  so  long 
as  they  can  be  earmarked,  and  so  long  as  the  principal  has 
not  consented  to  look  to  the  bankrupt  as  mere  debtor  for  the 
proceeds,  will  not  generally  pass  to  the  trustee  on  the  bank- 
ruptcy of  the  factor  {Mace  v.  Cadell,  Cowp.  223 ;  Taylor  v. 
Plumer,  3  M.  &  S.  562 ;  Scoti  v.  Surmon,  Willes,  400 ;  Ex  p. 
Sayer,  5  Yes.  169),  especially  if  the  relation  of  principal  and 
factor  is  notorious  {Exp.  Bodmy^re  Woody  28  L.  T.  174;  Ex 
p.  Bright^  re  Smith,  10  Ch.  D.  566),  though  it  seems  that  in 
order  to  arail  the  relation  must  be  notorious  {Ex  p.  Fawcusy 
re  Buck,  3  Ch.  D.  795) ;  and  property  taken  in  lieu  of  trust 
property  in  breach  of  trust  will  nevertheless  be  the  property  of 
the  principal,  and  not  within  the  operation  of  tne  section 
(Taylor  v.  Plumer,  ubi  sup.).  So,  too,  bills  remitted  to  a 
banker  for  a  particular  purpose  {Ex  p.  Dumas,  1  Atk.  232  ; 
Parke  v.  Eliason,  1  East,  544).  See  further,  on  this  point, 
ColUns  V.  Forbes,  3  T.  E.  316 ;  Walker  v.  Bumall,  Doug. 
317;  Ex  p.  Flynn,  1  Atk.  185;  Holdemess  v.  Rankin,  28 
Beav.  180;  on  app.  2  De  O.  &  F.  258 ;  Exp.  Waits,  32  L. 
J.  Bank.  35 ;  Whitfield  v.  Brand,  16  M.  &  W.  282 ;  and 
ante,  p.  177. 

Consent  to  possession  by  the  bankrupt  imder  circumstances 
not  naturally  justifying  such  possession  is  itself  strong  evidence 
of  consent  to  reputation  of  ownership,  for  it  is  difficult  for  a 
person  to  maintain  that  he  did  not  intend  the  natural  conse- 
quences of  his  own  act. 

Where  goods  are  not  in  the  custody  of  the  bankrupt  himself , 
but  are  lying  to  his  order  at  a  whar&iger's  or  other  agent's,  the 
tru9  owner  should,  if  he  have  the  opportunity,  give  notice  to 
this  latter ;  and  if  he  does  not,  this  wul  be  stronff  evidence  of 
his  consent  to  the  reputed  ownership  of  tiie  baiSorupt  {Ex  p, 
iStewart,  re  Shelley,  34  L.  J.  Bank.  6 ;  Knowles  v.  HwsfM, 
5  B.  &  A.  134),  but  the  absence  of  such  notice  will  not  bring 
goods  within  the  section,  where  there  is  no  opportimity  of 
giving  it.  {Acraman  v.  Bates,  2  E.  &  E.  456 ;  29  L.  J.  Q.  B. 
78 ;  Bumy.  Carvalho,  4M.  ft  Cr.  690 ;  Exp.  Vaux,  re  Couston, 
L.  R.  9  Ch.  602.) 
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Where  goods  onoe  in  the  possession  of  the  bankrupt  as       ft  44^ 

owner  oontinue  in  his  possession,  notwithstanding  change  of  -^ ' — 

ownership,  the  mere  fact  of  continuance  of  possession  is.evi-  P^«»«w»  of 


denoe  of  reputation  of  ownership,  and  of  the  consent  of  the  ^MeTwhere 
true  owner  thereto  {Exp.  Lovering,  re  JoneSj  L.  B.  9  Gh.  621 ;  bankrapt  has 
Exp.  Brooktj  re  Fowler^  23  Oh.  D.  261) ;  but  where  the  bank-  nerer  been 
rupt  has  neyer  been  the  true  owner,  possession  may  not  of  tme  owner, 
itself  be  eyidence  that  the  bankrupt  is  the  reputed  owner,  and 
it  will  then  be  necessary  for  the  trustee  to  give  other  evidence 
of  the  fact.     {Lingard  r.  Messiter,  1  B.  &  0.  808.) 

It  has  been  held  that  goods  sent  on  sale  or  return  were  Sale  or  return, 
within  the  order  and  disposition  of  the  bankrupt  {Liveeay  y. 
Hood^  2  Camp.  83 ;  and  see  Ex  p.  Clarke^  re  Bell,  37  L.  T. 
509,  which,  howeyer,  was  not  a  dear  case,  for  the  bankrupt 
said  he  was  in  the  habit  of  receiving  com  from  the  true 
owner  and  keeping  it  '*  till  a  price  was  fized  ") ;  but  probably ' 
at  the  present  day  it  would  not  be  so  held,  because  all  that 
the  true  owner  consents  to  is  that  the  bankrupt  shall  have 
possession  with  an  option  of  returning  the  goods  within  a 
reasonable  time  (see  the  last  passage  in  Mr.  Justice  Black- 
bum's  judgment,  in  Smith  y.  Hudeon,  34  L.  J.  Q.  B.  145 — 
151 ;  and  see  Ex  p.  Wingrfield^  re  Florence^  10  Ch.  D.  591);  ^ 
and  although,  if  the  customer  became  bankrupt  after  such 
time  had  elapsed  without  hayinff  returned  the  goods,  they 
would  pass  to  the  trustee,  it  would  be  not  because  tiiey  were 
in  the  reputed  ownership  of  the  bankrupt,  but  as  being  his 
property.  (GAson  y.  Bray^  8  Taunt.  76 ;  Moss  y.  Sweety  16 
Q.  B.  493 ;  20  L.  J.  Q.  B.  167.)  So,  too,  where  goods  are 
sent  on  approval,  it  is  submitted  that  until  the  approval  be 
given,  either  expressly  or  by  implication,  they  would  not  be 
considered  to  be  in  the  reputed  ownership  of  the  bankrupt ; 
but  see  Ex  p.  Clarke^  re  BeU,  ubi  sup. 

It  is  to  be  remembered,  when  referring  to  the  older  authori- 
ties, that  the  Courts  of  late  years  have  looked  more  narrowly 
and  closely  to  the  real  value  and  weight  of  the  circumstances 
which  tend  on  the  one  hand  to  confirm,  and  on  the  other  hand 
to  exclude,  the  reputation  of  ownership  {per  Belbome,  L.  C, 
Ex  p.  Watkins,  re  Couston,  L.  E.  8  Ch.  520—532).  Indeed, 
Pollock,  C.  B.,  in  the  case  of  Prismall  v.  Laveyrote,  6  C  T. 
629,  said  that  tiie  old  doctrine  of  reputed  ownerdiiip  was  oom- 
pletialy  out  of  fadiion,  and  had  been  so  forty  years. 

With  respect  to  trade  or  business  debts,  the  only  things  in  Trade  debta: 
action  which  are  now  within  the  operation  of  the  section,  the  notioe. 
fact  of  no  notice  having  been  given  to  the  debtor  would  seem 
to  be  oondnsiye  evidence,  where  there  is  an  opportunity  of 
giving  such  notice,  of  the  consent  of  the  true  owner  to  the 
debt  remaining  in  tiie  reputed  ownership  of  the  bankrupt* 
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§  44.       {Ryall  V.  Rolle,  1  Yes.  348  ;  1  Atk.  165  ;  Edwards  v.  Martin\ 

L.  E.  1  Eq.  121.)    In  the  case  of  Day  v.  Day,  1  De  G.  &  J. 

144,  where  a  solicitor  had  assigned  his  costs  in  an  adminis- 
tration suit,  and  then  became  bankrupt,  having  previouslj 
given  notice  to  the  plaintiffs  and  the  executors,  it  was  held 
that  this  was  sufficient,  although  no  stop  order  had  been 
obtained. 

Effect  of  Although  the  assignee  of  a  trade  debt,  or  the  person  having 

Jbto  to*  ^^  equitable  interest  in  anything  not  in  the  bankrupt's  own 
bankrupt.  possession,  should,  if  he  wish  to  take  such  debt  or  equitable 
interest  out  of  the  reputed  ownership  of  the  assignor,  give 
notice  of  the  assignment  to  the  person  or  trustee  who  owes  the 
debt  or  duty,  yet  it  is  sufficient  that  this  person  has  actual 
knowledge,  since  that  renders  notice  unnecessary.  {Tibbits 
V.  George,  5  A.  &  E.  107 ;  JSx  p.  Stewart,  re  Shelley,  34  L.  J. 
Bank.  6.)  The  reason  why  actual  knowledge  by  the  debtor 
or  trustee  takes  the  subject-matter  out  of  the  section  is  not 
because  it  negatives  the  consent  of  the  true  owner,  but 
because  the  knowledge  so  affects  the  debtor  or  trustee  as  to 
take  the  debt  or  interest  out  of  the  order  or  disposition  of  the 
bankrupt. 

As  to  the  general  practice  of  the  Court  of  Chancery  in  cases 
of  informal  notice,  see  Lloyd  v.  Bankes,  L.  E.  3  Ch.  490,  per 
Cairns,  L.  C,  overruling  Lloyd  v.  Bankes,  L.  E.  4  Eq.  222 ; 
see,  also,  Re  BrowrCs  Trusts,  L.  E.  5  Eq.  88. 

The  knowledge  must  be  such  that,  after  acquiring  it,  the 
person  owing  the  debt  would  be  guilty  of  a  breach  of  trust  if 
he  paid,  by  direction  of  the  assignor,  adversely  to  the  right  of 
the  assignee.  {Ex  p.  Agra  Bank,  re  Worcester,  L.  E.  3  Ch. 
559;  Ex  p,  Boulton,  re  Sketchley,  1  De  Or.  &  J.  163;  26 
L.  J.  Bank.  45 ;  Lloyd  v.  Bankes,  L.  E.  4  Eq.  222 ;  Re 
Broton^s, Trusts,  L.  E.  5  Eq.  88;  Edwards  y.  Martin,  L.  E. 
1  Eq.  121 ;  see,  however,  Alletson  v.  Chichester,  L.  E. 
10  C.  P.  319.)  The  fact  that  it  was  the  duly  of  the  bankrupt, 
e.  g.,  as  the  solicitor  of  the  assignee,  to  give  the  requisite 
notice  does  not  disprove  consent  if  no  notice  was  given. 
{Bartlett  v.  Bartlett,  1  De  O.  &  J.  127  ;  and  see  Exp.  Boulton, 
re  Sketchley,  ubi  sup.) 

In  the  case  of  Companies,  the  question  arises  whether  the 
notice  or  knowledge  was  given  to  the  person  to  whom  it  was 
^ven  in  his  character  as  officer  of  the  Company.  {Exp.  Boulton, 
re  Sketchley,  ubi  sup. ;  North  British  Assurance  Co.  v.  Halleti, 
7  Jur.  N.  a.  1263;  Alletson  v.  Chichester,  ubi  sup.) 

The  rule  would  seem  to  be  that,  to  take  a  debt  out  of  the 
reputed  ownership  of  the  assignor,  such  notice  must  be  given 
to  the  party  liable  to  pay  the  debt  assigned  as  would  prevent 
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him  from  paying  or  taking  a  valid  discharge  from  any  one       S  44, 
but  the  party  giving  notice. 


No  notice  is  required  to  take  bills  of  exchange  and  pro- 
missory notes,  and  other  negotiable  instruments,  out  of  the 
reputed  ownership  of  the  bankrupt,  because  they  are  trans- 
ferable by  indorsement  and  delivery  without  notice  to  the 
parties  liable.     (Belcher  v.  Campbell,  8  Q.  B.  1.) 

A  mere  demand  of  possession  made  on  the  bankrupt  by  the  Effect  of 
true  owner  previous  to  an  act  of  bankruptcy/  was  held  to  be  demand, 
sufficient  to  prevent  the  operation  of  the  statute,  and  this 
would  seem  to  be  the  case  even  though  the  demand  did  not 
reach  the  bankrupt  imtil  after  he  had  committed  an  act  of 
bankruptcy.  {Ex  p,  Cohen,  re  Sparke,  L.  E.  7  Ch.  20.)  In. 
Ex  p,  Wright,  re  Arnold,  3  Ch.  D.  70,  it  was  decided  that  the 
demand  would  have  the  same  operation  if  made  before  notice 
of  an  available  act  of  bankruptcy  ^b  being  a  protected  *' dealing" 
under  section  94  (3)  of  the  Act  of  1869.  This  was  held  to  be  so, 
although  the  demand  was  made  in  consequence  of  a  suspicion  of 
insolvency,  and  although  the  intention  had  been  that  the  debtor 
should  retain  possession  of  the  goods  for  sale  and  account  to 
the  creditor  for  the  proceeds.  {Ex  p.  Montagu,  re  0*Brien, 
1  Ch.  D.  554.)  In  the  case  of  Re  Eslick,  ex  p,  Phillips,  4  Ch. 
D.  495,  Bacon,  C.  J.  held  that  where  a  bill  of  sale  holder 
over  chattels  in  two  houses  instructed  a  broker  to  take  pos- 
session in  both,  and  the  broker  took  possession  in  one  house 
before  act  of  bankruptcy,  but  did  not  take  possession  in  the 
other  till  after  the  biU  of  sale  holder  had  notice  of  the  act  of 
bankruptcy,  this  amounted  to  a  determination  of  consent  in 
respect  of  the  property  in  both  houses.  It  would  appear  that 
all  the  above  decisions  hold  good  imder  the  present  statute, 
provided  the  possession  or  demand  of  possession  take  place 
before  the  date  of  the  receiving  order:  section  49  (1).  A  mere 
intention,  however,  by  the  true  owner  to  take  possession,  or 
the  happening  of  an  event  entitling  him. to  take  possession, 
will  not  be  sufficient  to  prevent  the  goods  being,  with  his  con- 
sent, in  the  reputed  ownership  of  the  bankrupt.  {Spackman 
V.  Miller,  31  L.  J.  C.  P.  309 ;  12  C.  B.  N.  S.  659 ;  Hornsby  y. 
MUler,  1  E.  &  E.  192  :  28  L.  J.  Q.  B.  99.) 

The  taking  of  goods  by  the  true  owner  out  of  the  possession  Taking  out 
&c.,  of  the  bankrupt  before  the  date  of  the  order  of  adjudica-  of  bankrapt's 
tion,  after,  but  wimout  notice  of,  an  act  of  bankruptcy,  was  poaaeaaion  by 
held  as  we  have  seen  to  be  a  *'  dealing"  within  the  meaning  *™?,^J!3®' 
of  the  protective  section  of  the  Act  of  1869  (section  94,  sub-  P«**®°««- 
section  (3)),  so  as  to  prevent  the  operation  of  the  reputed 
ownership  section ;  but  in  Brewin  v.  Short,  5  E.  &  B.  237 ; 
24  L.  J.  Q.  B.  301,  speaking  of  12  &  13  Vict.  c.  106,  s.  125, 
Lord  Campbell  says :  ^'  We  should  have  held  that  the  mere 
circumstance  of  the  true  owners  not  having  been  able  to 
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obtain  actual  posaeaaion  of  the  goods  would  not  have  been 
fatal  to  their  dlaiin.  We  cannot  adopt  snoh  n^e  language 
as  tiiat  any  attempt  to  obtain  poesesfiion  would  do,  or  that 
it  is  enough  that  the  true  owner  does  all  he  can  to  obtain 
possession;  for  the  attempt  may  be  frustrated  without  the 
true  owner  having  seen  uie  goods  or  the  bankrupt,  or  any 
one  representing  hun,  and  he  may  have  done  all  he  could  with- 
out domg  anything.  But  if  before  the  date  of  the  fiat  and 
before  notice  of  an  act  of  bankruptcy  the  true  owner  had  bond 
fide  demanded  possession  of  the  goods,  and,  communicating 
with  the  bankrupt,  had  done  that  which  would  show  that  the 
goods  did  no  longer,  with  his  consent  and  permission,  remain 
in  the  possession,  order,  and  disposition  of  the  bankrupt,  we 
should  hold  that  the  title  of  the  true  owner  would  not  be 
defeated  by  a  prior  secret  act  of  bankruptcy ;  but  a  mere  in- 
tention to  demand  the  goods  and  to  get  possession  of  them 
we  hold  not  to  be  a  dealmg  or  transaction  within  the  meaning 
of  this  section  of  the  Act  of  Parliament.''  The  taking  pos- 
session is  not  inefEectual  to  ezdude  the  operation  of  the 
section  because  it  is  friendly.  {Ex  p.  National  Guardian  Co,, 
re  Francis,  10  Ch.  D.  408.) 

Reputed  Questions  of  reputed  ownership  often  arise  with  relation  to 

ownerabip  partners, — sometimes  as  between  individual  partners  and  the 
with  relation  gmx ;  sometimes  as  between  out-gone  partners  and  the  con- 
to  partners,  tinuing  members  of  the  firm ;  sometimes  between  an  old  firm 
and  a  new  firm,  created  by  the  introduction  of  new  members 
into  the  old  firm :  but  most  frequently  the  question  of  reputed 
ownership  arises  in  the  administration  of  joint  and  separate 
estates.     See  section  40  (3),  ante. 

It  has  already  been  remarked  that  the  present  section  does 
not,  as  was  the  case  prior  to  the  Act  of  1869,  require  any 
order  to  vest  things  in  the  reputed  ownership  of  the  bankrupt 
in  the  trustee,  but  where  there  is  a  dispute  as  to  whether  xke 
g^ods  are  within  the  reputed  ownership  of  the  bankrupt,  the 
trustee  constantly  applies  for  an  order  declaring  him  to  be 
entitled  to  the  goods  under  this  section,  and  the  Court  in  the 
exercise  of  its  jurisdiction  under  section  102,  will  determine 
the  question  of  fact,  and  make  the  order  accordingly.  That 
the  Court  has  jurisdiction  so  to  do  would  seem  dear  from  the 
ntmierous  oases  in  which  in  practice  it  was  done  under  section 
72  of  the  Act  of  1869,  and  tne  observations  of  Lord  Belbome 
in  EUie  y.  Silber,  L.  B.  8  Oh.  83,  that  the  jurisdiction  of  the 
Court  of  Law  or  of  the  Court  of  Equity  is  not,  as  against 
third  persons,  transferred  to  the  Court  of  Bankruptcy,  must 
be  taken  as  having  no  reference  to  the  reputed  ownenhip 
section,  or,  in  fact,  to  any  questions  arising  in  consequence  of 
bankruptcy,  and  which  could  not  have  arisen  between  the 
bankrupt,  if  solvent,  and  the  third  person,  for  it  would  seem 
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from  the  deeusioii  of  the  Lords  Justioes  ia  £x  p.  Cohen,  re       |  44^ 

Sparke,  L.  B,  7  Gh.  20,  that  in  such  cases  the  Gouit  of  Bank^  — — 

xnptoj  will  restrain  a  creditor  who  attempts  to  proceed  at  law. 
Unless  the  Court  of  Bankruptcy  does  restrain  a  third  person 
from  proceeding  at  law,  there  would  seem  nothing  to  prevent 
him  from  trymg  a  question  of  reputed  ownership  bv  an 
action  at  law  as  formerly ;  and,  in  fact,  questions  of  title  as 
between  a  trustee  and  third  person  arising  purely  out  of 
bankruptcy,  have  in  several  instances  been  tried  at  law. 
{Bevell  V.  Blake,  L.  B.  7  0.  P.  300.)  Sometimes  the  Court  in 
bankruptcy  will  direct  an  issue  to  be  tried  at  law,  or  offer  an 
issue  to  the  party  against  whom  the  Court  is  going  to  decide, 
aaia  Exp.  Powell,  re  Matthews,  1  Oh.  D.  501.  See,  further, 
on  this  point,  note  to  section  102,  poet. 

Bille  0/ Sale  Aete. 

It  remains  shortly  to  consider  the  effect  of  the  Bills  of  Sale  Bills  of  sale. 
Acts  where  the  grantor  subsequentlv  becomes  bankrupt.  The 
effect  of  section  1  of  the  Bills  of  Sale  Act,  1854,  was  to  avoid 
an  imregistered  bill  of  sale  as  against  assignees  in  bankruptcy 
and  execution  creditors  so  far  as  reg^arded  personal  chattels 
comprised  therein  which  at  or  after  the  time  of  the  bankruptcy 
or  execution  were  in  the  possession  or  apparent  possession  of 
the  grantor.  Under  that  Act  it  was  however  held  that  regis- 
tration did  not  prevent  the  goods  from  being  in  the  reputed 
ownership  of  the  bankrupt.  {Stanefield  v.  Cubitt,  27  L.  J .  Ch. 
266 :  2  De  G.  &  J.  222 ;  Badger  v.  Shaw,  29  L.  J.  Q.  B.  73 ; 
2  E.  &  E.  472.) 

The  Act  of  1878,  41  &  42  Vict.  c.  31,  which  repealed  the  Act  of  1878. 
Act  of  1854  and  Amending  Act  of  1866,  but  did  not  apply 
(except  as  expressly  mentioned  as  to  renewal  of  registration 
and  constraction)  to  bills  of  sale  executed  before  its  com* 
mencement,  by  section  8  extended  the  application  of  the  Bills 
of  Ssde  Acts  by  avoiding  registered  bills  of  sale  which  did  not 
set  forth  tiie  consideration,  but  by  section  20  provided  that 
goods  compzised  in  a  bill  of  sale  which  continued  to  be  duly 
registered  should  not  be  deemed  to  be  in  the  possession,  order 
or  disposition  of  the  gprantor.  This  Act  has  now  been  amended 
by  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882.  The  Effect  of  Aot 
principal  changes  effected  by  me  new  Act  are  as  follows : —  ^  1882. 
6y  section  15,  sections  8  and  20  of  the  Act  of  1878  are  re- 
pealed. By  section  3,  the  definition  of  bill  of  sale  given  by 
section  4  of  the  Act  of  1878  is  limited  to  bills  of  sale  ffiven 
by  way  of  security  for  the  payment  of  money.  A  bill  of  sale 
is  now  void  except  as  against  the  gprantor  as  to  all  goods  (save 
certain  growing  crops  and  substituted  plant  and  machinery 
mentioned   in   section  6)  not  specifically  described  in  the 
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Bchedule  to  the  bill  of  sale,  and  of  which  the  grantor  was  not 
-  the  true  owner  at  the  time  of  its  executioni  sections  4  and  5. 
A  bill  of  sale  is  now  absolutely  void  if  not  registered  (see  as 
to  this  provision  not  being  retrospective,  Htekson  y.  Darlow,  23 
C9i.  D.  690) ;  if  it  does  not  truly  set  forth  the  consideration ;  if 
not  made  in  accordance  with  tiie  form  in  the  schedule  to  the 
Act  {Davis  v.  Burton,  10  Q.  B.  D.  414;  11  Q.  B.  D.  537) ;  or  if 
given  for  less  than  £30,  sections  8,  9,  12.  The  result  of  these 
changes  is  that  registration  no  longer  excludes  reputed  owner- 
ship, and  an  unregistered  bill  of  sue  is  void  altogether,  wholly 
irrespective  of  possession  or  apparent  possession  by  the  grantor, 
the  words  of  section  7  of  the  Act  of  1878  and  section  1  of  the 
Act  of  1854,  which  limited  the  avoidance  of  unregistered  bills 
of  sale  to  avoidance  as  against  trustees  in  bankruptcy  and 
execution  creditors,  and  also  limited  the  avoidance  to  cases 
where  chattels  comprised  in  such  bill  of  sale  were  after  the 
expiration  of  the  tmie  for  registration  in  the  possession  or 
apparent  possession  of  the  grantor  being  omitted  in  the  Act 
of  1882.  It  is  to  be  observed,  however,  that  a  bill  of  sale 
duly  registered  under  the  Act  of  1878,  and  which  is  not 
avoided  by  non-renewal  or  otherwise,  will  continue  to  be  a 
protection  against  the  reputed  ownership  section,  even  where 
the  act  of  bankruptcy  takes  place  after  the  commencement  of 
the  Act  of  1882,  for  by  section  3  the  new  Act,  unless  the 
context  otherwise  requires,  is  not  to  apply  to  any  such  bill 
of  sale,  and  although  section  20  of  the  Act  of  1882  is  re- 
pealed by  section  15,  the  repeal  is  not  to  afEect  the  validity  of 
anything  done  or  suffered  under  the  Act  of  1882  before  the 
commencement  of  that  Act,  i,e,  the  1st  of  November,  1882. 
{Ex  p.  Izard,  re  Chappie,  23  Ch.  D.  409.)  And  in  the  case  of 
Swi/i  V.  Pannell,  24  Ch.  D.  210,  it  was  held  that  where  an 
absolute  bill  of  sale  continued  to  be  duly  registered  under 
the  Act  of  1878,  the  doctrine  of  reputed  ownership  was  ex> 
eluded,  since  the  Act  of  1882  applied  only  to  bills  of  sale  by 
way  of  security  for  money.  It  may  be  doubted,  however, 
looking  to  the  terms  of  section  15  of  the  Act  of  1882,  whether 
section  20  of  the  Act  of  1878  is  not  repealed  as  regards  all 
bills  of  sale  registered  after  the  1st  of  November,  1882, 
whether  absolute  or  not,  so  that  registration  will  afford  no 
protection  against  reputed  ownership  in  the  case  of  any  such. 
bill  of  sale. 

Since  every  bill  of  sale  must  now  be  in  accordance  with  the 
form  in  the  schedule,  and  since  the  definition  of  ''  bill  of  sale" 
under  the  Act  of  1882  only  excludes  such  of  the  documents 
mentioned  in  section  4  of  the  Act  of  1878  as  are  given  other- 
wise than  by  way  of  security  for  payment  of  money,  it  follows 
that  all  bills  of  sale  or  other  documents  included  in  section  4, 


BILLS  OF  SALE  ACTS.  217. 

Bucli  as  inventories  with  receipt  attached,  receipts  for  pur-       {  44, 

chase-money  of    goods  when   not  transferred    in  ordinary  

course  of  trade,  and  agreements  giving  a  right  in  equity  to 
goods,  or  to  any  charge  or  security  thereon,  are  when  given  as 
security  for  payment  of  money,  bills  of  sale  within  the  mean- 
ing of  the  Act  of  1882,  and  that,  as  being  bills  of  sale  they 
are  not  in  the  statutory  form,  they  are  void  by  the  express 
terms  of  section  9. 

The  two  Acts  of  1878  and  1882  are,  so  far  as  consistent,  to 
be  read  together,  and  will,  except  the  two  repealed  sections 
of  the  first-mentioned  Act,  be  found,  post. 

The  Act  of  1878,  for  the  first  time  {Brantom  v.  Grxffits^  2  Growing 
C.  P.  D.  212;  Exp,  Payne,  re  Cross,  11  Ch.  D.  539),  brought  crops, 
within  the  operation  of  the  Bills  of  Sale  Law  growing  crops, 
provided  they  were  separately  assigpied  or  charged.      See 
section  4  of  the  Act  of  1878.    By  section  6  of  the  Act  of  1882, 
a  bill  of  sale  of  growing  crops  separately  assigned  or  charged 
is  not  rendered  void  by  anything  contained  in  the  foregomg    * 
sections  of  the  Act,  where  such  crops  were  actually  g^wing 
at  the  time  the  bill  of  sale  was  executed.    As  soon  as  crops 
are  severed,  even  though  they  were  not  separately  assigned  or 
charged,  they  become  personal  chattels,  and  subject  to  the 
operation  of  the  Act.     (jE!r  p.  National  Mercantile  Bank,  re 
PhiUipSy  16  Ch.  D.  104.) 

Fixtures,  when  separately  assigned  or  charged,  are  ^'per-  Flxtnxes. 
sonal  chattels,"  within  section  4  of  the  Act  of  1878,  as  is 
trade  machinery,  as  defined  by  section  5 ;  and  by  section  6  of 
the  Act  of  1882,  nothing  in  the  foregoing  sections  of  that  Act 
is  to  render  void  a  biU  of  sale  of  any  fixtures  separately 
assigned  or  charged,  and  any  plant  or  trade  machinery,  where 
such  fixtures,  plant,  or  trade  machinery  are  used  in,  attached 
to,  or  brought  upon  any  land,  farm,  factory,  workshop,  shop, 
house,  warehouse,  or  other  place  in  substitution  for  any  of  the 
like  fixtures,  plant,  or  trade  machinery  specifically  described  in 
the  schedule  to  such  bill  of  sale.  As  to  what  is  and  is  not  to 
be  deemed  a  separate  assignment  or  charge,  see  section  7  of 
the  Act  of  1878. 

Although  fixtures  are  thus  included  in  the  definition  of 
personal  chattels,  it  is  only  where  a  mortgage  g^ves  power  to 
the  mortgagee  to  sever  the  fixtures  from  the  premises  and  to 
deal  with  them  and  sell  them  separately  that  the  mortgage 
deed  requires  to  be  registered  as  a  bill  of  sale  of  the  fixtures 
( jE'jt  p,  Barclay f  re  Joyce,  L.  H.  9  Ch.  576),  because,  unless  the 
mortgage  enables  them  to  be  so  dealt  with,  the  fixtures  are  to 
be  deemed  part  of  the  land.  Thus  Holland  v.  Hodyson,  L.  B. 
7  C.  P.  328  ;  and  Mather  v.  Eraser,  25  L.  J.  Ch.  361 ;  2  K. 
&  J.  536,  show  that  where  land  is  mortgaged  in  fee  with 
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fixtures  attached,  mich  as  a  tenant  for  years,  if  the  land  wore 
leased,  might  remove  at  the  termination  of  his  lease,  ihe 
fixtures  pass  with  the  conyeyance  of  the  land  because  upcm 
the  mortgage  in  fee  they  are  to  be  deemed  xMirt  of  the  land,  and 
the  conveyance  does  not  reqtdre  to  be  renstered  under  the 
Bills  of  Sale  Act ;  but  where  the  interest  of  the  mortgagor  in 
the  land  is  a  leasehold  interest  merely,  if  he  intends  to 
give  to  the  mortgagee  an  absolute  interest  in  the  fixtures  the 
conveyance  of  the  fixtures  must  be  treated  as  a  bill  of  sale  of 
personal  chattels,  and  requires  registration.  {Hawiry  v.  ButUn, 
L.  B.  8  Q.  £.  290 ;  Begbie  v.  Fenwick,  L.  B.  8  Ch.  1075.)  A 
mortgage  of  leaseholdsby  way  of  underlease,  primd  facie  would 
seem  to  negative  any  intention  to  convey  any  interest  to  the 
mortgagee  m  the  fixtures  apart  from  the  demised  premises 
{Ex  p.  Barclay,  re  Joyces  L.  B.  9  Ch.  576) ;  but  if  such  a 
mortgage  contains  a  power  of  sale  enabling  the  mortgagee  to 
sever  the  fixtures  from  the  premises  and  s^  tiiem  separately, 
then,  although  there  is  no  separate  assignment  of  the  fixtures, 
yet  there  is  a  licence  to  take  possession  of  them  as  security 
for  a  debt,  which  licence  requires  registration  as  a  bill  of  sale. 
(^Exp.  DagUah,  re  Wilde,  L.  B.  8  Ch.  1072 ;  Re  Eslick,  ex  p. 
Alexander  J  4  Ch.  D.  503 ;  cf.  Ex  p.  Tweedy,  re  Trethotcatiy  5 
Ch.  D.  559.)  These  cases  must  be  taken  to  have  overruled 
Boyd  V.  Shorrock,  L.  B.  5  Eq.  72. 

As  has  been  already  pointed  out,  sections  4  and  5  of  the 
Act  of  1882,  render  a  oill  of  sale  void,  except  as  against  the 

grantor,  in  respect  of  any  personal  chattels  not  specifically 
escribed  in  the  schedule  thereto,  or  if  specifically  described 
of  which  the  grantor  was  not  the  true  owner  at  the  time  of 
the  execution  of  the  bill  of  sale.  The  effect  of  this  is  to 
render  void  a  bill  of  sale  so  far  as  it  purports  to  include  after- 
acquired  property.  As  to  the  meaning  of  "true  owner,"  see 
Ex  p.  Union  Bank  o/ Manchester,  re  Jackson,  L.  B.  12  Eq.  354; 
Eyally,  Rolle,  1  Atk.  109. 

All  bills  of  sale  will  require  renewal  under  section  1 1  of 
the  Act  of  1878,  the  provisions  of  which  section  are  not 
affected  by  the  Act  of  1882. 

Bestrictions  are  placed  on  the  seizure  of  chattels  by  the 
grantee  under  a  bill  of  sale  by  section  7  of  the  Act  of  1882. 
These  provisions  apply  to  goods  seized  after  the  commence- 
ment of  the  Act  under  a  bul  of  sale  executed  and  registered 
before  the  commencement.     {Ex  p.  Cotton,  11  U.  B.  D.  301.) 

The  fact  that  a  bill  of  sale  is  void  as  against  the  trustee  of 
the  grantor  does  not  entitle  the  trustee  to  stand  in  the  place 
of  the  grantee  in  priority  to  the  grantee  of  a  valid  bill  oi  sala 
subsequentiy  executed  by  the  grantcnr.  {Ex  p.  Payne,  re  Croes, 
llCh.  D.  689.) 
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^ect  of  Bankruptcy  on  antecedent  Traneaetione.  §  45. 

45.  (1.)  Where  a  creditor  hajs  issued  execution  against  Bestriofcioii  of 
the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt  ^^torunder 
due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  ^^^^^ 
the  execution  or  attachment  against  the  trustee  in  bank- 
ruptcy of  the  debtor,  unless  he  has  completed  the  execu- 
tion or  attachment  before  the  date  of  the  receiying  order, 
and  before  notice  of  the  presentation  of  any  baniiruptcy 
petition  by  or  against  the  debtor,  or  of  the  commission 
of  any  available  act  of  bankruptcy  by  the  debtor. 

(2.)  For  the  purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale ;  an  attachment  of 
a  debt  is  completed  by  receipt  of  the  debt ;  and  an  execu- 
tion against  land  is  completed  by  seizure,  or,  in  the  case  of 
an  equitable  interest,  by  the  appointment  of  a  receiver. 

This  section  defines  exactly  the  position  of  execution  credi-  Besult  of 
tors  who  have  issued  execution  against  goods  or  land,  or  who  section, 
have  attached  debts  due  to  the  debtor.  Numerous  decisions 
imder  sub-sections  (2)  and  (3)  of  section  95  of  the  Act  of  1869 
are  now  embodied  in  or  remedied  by  the  words  of  the  section. 
The  result  of  the  law,  as  now  enacted,  seems  to  be  this.  The 
title  of  the  trustee  will  prevail  over  that  of  an  execution 
creditor,  unless  the  creditor  has  (1)  completed  the  execution 
or  attachment  by  seiztire  and  sale  in  the  case  of  goods,  and  by 
seizure  or  the  appointment  of  a  receiver  in  the  case  of  land, 
or  by  receipt  of  the  debt ;  (2)  completed  before  the  date  of 
the  receiving  order,  and  before  notice  of  the  presentation  of 
any  bankruptcy  petition,  or  of  the  commission  of  any  available 
act  of  bankruptcy. 

An  available  act  of  bankruptcy  is  one  available  for  a  bank- 
ruptcy petition  at  the  date  of  the  presentation  of  the  petition 
on  which  the  receiving  order  is  made:  section  168  (1).  An 
act  of  bankruptcy  is  available  for  a  petition,  if  committed 
within  three  months  before  its  presentation,  section  6  (3).  A 
writ  of  elegit  no  longer  extends  to  goods:  see  section  146  (1). 
As  to  the  duties  of  the  sheriff,  see  section  46.  All  sales  for  a 
sum  exceeding  £20,  including  legal  incidental  expenses,  must 
be  by  public  auction :  section  145. 

By  section  46  (3)  it  is  provided  that  an  execution  levied  by 
seizure  and  sale  on  the  goods  of  a  debtor  is  not  invalid  by 
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reason  only  of  its  being  an  act  of  bankruptcj,  and  a  person 
who  purchases  the  goods  in  good  faith  under  a  sale  by  the 
sheriff  shall  in  all  cases  acquire  a  good  title  to  them  against 
the  trustee  in  bankruptcy. 

The  following  cases  seem  still  to  be  authorities : — 

A  sheriff  who  seizes  after  a  secret  act  of  bankruptcy  of 
which  he  is  imorant,  is  (unless  the  transaction  is  validated  by 
this  section)  Uable  in  an  action  of  trover  at  the  suit  of  the 
assignees  {Balme  v.  Hutton,  9  Bing.  471 ;  Garland  v.  CarlUle^ 
4  01.  &  Fin.  693) ;  but  not  in  trespass,  as  a  man  cannot  be 
made  a  trespasser  by  relation.  {Smith  v.  MiUeSy  1  T.  R.  475 ; 
Cooper  V.  Chitiy,  1  Burr.  20 :  1  Sm.  L.  C.  434,  6th  ed.) 

The  sheriff  is  not  entitled  as  against  the  assignees  to  the 
costs  of  preparing  a  sale  which  has  been  stayed  by  notice  of  a 
prior  act  of  bankruptcy.  {Searle  v.  Blaise j  14  0.  B.  N.  S. 
856.)  And  if  the  sale  takes  place  after  the  filing  of  the  peti- 
tion, it  is  the  duty  of  the  sheriff  having  notice  of  the  bank- 
ruptcy to  pay  the  amount  of  it  to  the  assignees ;  and  if  he 
pays  it  over  to  the  execution  creditor  the  sheriff  will  be  liable 
to  an  action  by  the  assignees  for  money  had  and  received. 
{Notley  V.  Buck,  8  B.  &  C.  160.) 

The  assignees  cannot  maintain  trover  against  an  execution 
creditor  who  has  not  interfered  in  the  sale  of  the  bankrupt's 
goods ;  if  liable  at  all,  he  is  only  liable  in  an  action  for  money 
had  and  received.     ( Whitmore  v.  Greene,  13  M.  &  W.  104.) 

If  the  sheriff  without  notice  of  an  act  of  bankruptcy  pay 
over  the  proceeds  to  the  execution  creditor  and  is  compelled 
by  the  assignees  to  refund,  he  has  an  action  for  money  had 
and  received  (as  money  paid  by  mistake)  against  the  execution 
creditor.     {Bridges  v.  Walford,  6  M.  &  S.  42.) 

"  Completed  by  seizure  and  sale."  Where  a  sale  of  a  part 
of  goods  in  bulk  took  place  before  the  fiat,  and  the  separation 
and  appropriation  took  place  afterwards,  it  was  held  that  the 
sale  was  only  inchoate  at  the  date  of  the  fiat,  and  that  the 

foods  passed  to  the  assignees  (  Ward  v.  Dalton,  7  C.  B.  643) ; 
ut  if  a  contract  be  complete  before  the  act  of  bankruptcy, 
and  only  formal  acts  are  necesscury  to  carry  out  the  contract, 
such  acts  may  be  performed  after  bankruptcy.  {Smith  t. 
Pickering,  1  Peake,  W.  P.  50,  3rd  ed.  59 ;  Hawkins  v.  Penfold, 
2  Ves.  550 ;  Watkins  v.  Maule,  2  Jac.  &  W.  237 ;  Ex  p.  Mow- 
bray, 1  Jac.  &  W.  428 ;  Ex  p,  Rhodes,  2  Dea.  364 ;  3  Mon.  &  A. 
217  ;  Exp.  Brown,  1  Glyn  &  J.  407 ;  Green  v.  Bradjield,  1  Car. 
&  K.  449;  Audley  v.  Halsey,  W.  Jon.  202;  Lempriere  v. 
Pasley,  2  T.  B,  485.) 
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46.  (1.)  Where  the  goods  of  a  debtor  are  taken  in      .§46« 
execution,  and  before  the  sale  thereof  notice  is  served  on  Duties  of    ^ 
the  sheriff  that  a  receiving  order  has  been  made  against  ^^^^^ 
the  debtor,  the  sheriff  shall,  on  request,  deliver  the  goods  m  exeoation. 
to  the  official  receiver  or  trustee  under  the  order,  but  the 
costs  of  the  execution  shall  be  a  charge  on  the  goods  so 
delivered,  and  the  official  receiver  or  trustee  may  sell  the 
goods  or  an  adequate  part  thereof   for  the  purpose  of 
satisfying  the  charge. 

(2.)  Where  the  goods  of  a  debtor  are  sold  under  an 
execution  in  respect  of  a  judgment  for  a  sum  exceeding 
twenty  pounds,  the  sheriff  shall  deduct  the  costs  of  the 
execution  from  the  proceeds  of  sale,  and  retain  the  balance 
for  fourteen  days,  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition  having  been  presented 
against  or  by  the  debtor,  and  the  debtor  is  adjudged  bank- 
rupt thereon  or  on  any  other  petition  of  which  the  sheriff 
has  notice,  the  sheriff  shall  pay  the  balance  to  the  trustee 
in  the  bankruptcy,  who  shall  be  entitled  to  retain  the 
same  as  against  the  execution  creditor,  but  otherwise  he 
shall  deal  with  it  as  if  no  notice  of  the  presentation  of  a 
bankruptcy  petition  had  been  served  on  him. 

(3.)  An  execution  levied  by  seizure  and  sale  on  the 
goods  of  a  debtor  is  not  invalid  by  reason  only  of  its 
being  an  act  of  bankruptcy,  and  a  person  who  purchases 
the  goods  in  good  faith  under  a  sale  by  the  sheriff  shall  in 
all  cases  acquire  a  good  title  to  them  against  the  trustee  in 
bankruptcy. 

"  Notice  that  a  receiving  order  has  been  made."  This,  it  Sub-i.  (1). 
is  submitted,  means  the  receiving  order  under  section  7,  and 
not  an  interim  order  between  petition  and  hearing  imder  sec- 
tion 10 ;  and  if  this  is  so,  this  sub-section  is  not  new  in  prin- 
ciple, but  only  new  in  form,  so  as  to  apply  the  principles  of 
bankruptcy  law  to  a  new  situation  brought  about  by  the  new 
mode  of  procedure  under  this  Act.    This  sub-section  applies 


222 


ADMOnmUTTON  OF  PROPSBTY. 


146. 


Sub.0.  (2). 


Company. 


Kightfl  of 
exeontion 
creditor. 


'where  before  sale  in  an  execution  against  goods  the  sheriff 
has  notice  that  a  receiving  order  has  been  made.  He  mnst 
then,  on  request,  deliver  the  goods  to  the  official  receiver  or 
trustee,  subject  to  his  right  to  realize  the  costs  of  the  execu- 
tion. This  right  which  is  now  given  by  the  statute  was  held 
under  the  former  Act  to  belong  to  a  sheriff  who  had  seized 
but  not  sold.     {Ex  p.  Browning,  re  Crayerafi^  8  Gh.  D.  596.) 

Except  that  the  wording  is  altered,  and  except  that  £20  is 
substituted  for  £50,  and  that  the  section  applies  to  all  debtorBy 
traders  or  non-traders  alike,  this  sub-section  differs  in  no  way 
from  section  87  of  the  Act  of  1869. 

It  is  to  be  remarked  that  this  section  contains  no  words  in- 
demnifying the  sheriff  from  any  liability  by  reason  of  anything 
done  by  hun  under  it»  like  those  contained  in  the  coxrespond- 
ing  section  (73)  of  the  Act  of  1861. 

It  was  held  by  Jessel,  M.  B.,  that  section  87  applied  by 
virtue  of  section  10  of  the  Judicature  Act,  1875,  to  a  company 
in  liquidation.  {Re  Printing  and  Numerical  Registering  Co., 
8  Oh.  D.  535  ;  but  see  contra,  per  Fxy,  J.,  Re  Richards  |*  Co., 
11  Ch.  D.  676.) 

By  section  45  ^1)  an  execution  creditor  under  whose  writ 
the  sheriff  has  seized  and  sold  goods  prior  to  receiving  order 
and  before  notice  of  the  presentation  of  a  bankrupt^  peti- 
tion or  of  the  commission  of  any  available  act  of  bankruptcy, 
is  entitled  to  the  proceeds  of  the  sale,  but  the  riehts  of  the 
execution  creditor  are  subject  to  the  operation  of  Uiis  section, 
and  therefore  where  the  execution  is  for  more  than  £20, 
liable  to  be  defeated,  since  in  such  a  case  the  sheriff  must 
retain  the  proceeds  of  the  sole  for  fourteen  days,  and  if 
during  that  time  he  receive  notice  of  a  bankruptcy  petition 
having  been  presented  against  the  debtor,  and  the  debtor  is 
adjudged  bankrupt  on  that  or  on  any  other  petition  of  whic^ 
the  sheriff  has  notice,  he  must  pay  the  proceeds,  after  deduct- 
ing his  expenses,  not  to  the  execution  creditor,  but  to  the 
trujstee  in  such  bankruptcy. 

Under  section  87  of  the  old  Act  the  execution  must  be  for  a 
sum  exceeding  £50  in  order  to  make  the  section  apply.  This 
section  makes  the  amoimt  £20. 

Under  the  Act  of  1869  it  was  held  that  though  the  judg- 
ment was  for  less  than  £50,  if  the  levy,  including  the  costs  of 
the  execution,  amounted  to  more  than  £50,  the  section  applied. 
{Ex  p.  Liverpool  Loan  Co,,  re  Sullen,  L.  H.  7  Ch.  732 ;  such 
costs  include  poundage,  Howes  v.  Young,  Howes  v.  Stone,  1  Ex. 
D.  146;  and  possession  money  the  amount  of  which  is,  of 
course,  imcertcuui  at  the  time  when  the  sheriff  goes  in,  Ex  p, 
Simms,  re  Gruhh,  5  Ch.  D.  375 ;  and  this  even  though  the 
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execation  is  reBtrained  by  injunction,  Ex  p.  Lithgow^  re  Fenton^        S  46. 

10  Ch.  D.  169.)    It  is  to  be  observecL  that  the  words  in  the  

present  section  are  not  quite  the  same  as  the  words  of  section 
87.  The  latter  ran  thus :  ''  Where  soods  have  been  taken  in 
execution  in  respect  of  a  judgment  for  a  sum  exoeeding£50, 
and  sold,"  whereas  the  present  section  is  as  follows,  '*  Where 
goods  are  sold  under  an  execution  in  respect  of  a  iudgment 
for  a  sum  exceeding  £20."  It  is  not  veiy  easy  to  determine 
whether  the  intention  of  the  alteration  is  to  affirm  the  con- 
struction put  upon  the  old  section  by  the  above-mentioned 
cases  or  not.  Tne  alteration  seems,  however,  to  leave  things 
very  much  where^  they  were.  Section  145  enacts  that  the 
sale  must  be  by  public  auction  where  the  sale  is  '*  under  an 
execution  for  a  sum  exceeding  £20  (including  legal  incidenlial 
expenses)." 

Under  the  old  Act  a  creditor  was  held  entitied  to  abandon 
part  of  his  claim,  and  sign  judgment  for  a  sum  less  than  £50, 
and  so  avoid  the  operation  of  this  section  {Ex  p.  Reya,  re 
Salinger,  6  Ch.  D.  332;  or  issue  execution  for  a  less  simi. 
Re  HinkSf  ex  p.  JBerthier^  7  Ch.  D.  882) ;  and  where,  with  the 
consent  of  the  execution  creditor,  the  debtor  paid  two  sums  to 
the  sheriff  after  seizure,  and  so  reduced  the  amount  below 
£50,  the  execution  creditor  was  held  entitled  to  the  balance 
paid  to  the  sheriff  by  the  trustee  to  obtain  the  goods  seized  as 
being  the  proceeds  of  an  execution  for  less  than  £50.  {Moetyn 
V.  Stocky  9  Q.  B.  D.  432;  following  Turner  v.  Bridgett, 
Wright  claimant,  W.  N.  March,  1882,  p.  34.)  By  section  145, 
where  the  sheriff  sells  imder  an  execution  for  more  than 
£20,  the  sale  must  be  by  public  auction,  imless  the  Court 
from  which  the  process  issued  otherwise  orders,  and  this  pro- 
vision will  of  course  prevent  evasions  of  the  section  by  private 
sales  to  the  debtor,  or  other  persons,  which  took  place  fre- 
quentiy  under  the  former  Act.  Section  87  of  the  Act  of  1869 
was  held  not  to  apply  to  goods  seized  under  a  writ  of  elegit. 
{Ex  p.  Abbott,  re  Uourlay,  15  Ch.  D.  447.)  Now  by  section 
146  (1)  the  sheriff  shall  not  under  a  writ  of  elegit  deliver  the 
goods  of  a  debtor,  nor  shall  a  writ  of  elegit  extend  to  goods. 

Where  a  payment  is  made  by  the  debtor  to  the  sheriff  with  Payment  by 
the  assent  of  the  creditor,  either  to  prevent  the  seizure  {Exp,  debtorinorter 
Brooke,  re  HassaU,  L.  E.  9  Ch.  301),  or  after  seizure  to  prevent  J?i™  ®"' 
the  sale  {Stock  v.  Holland,  L.  E.  9  Ex.  147),  the  creditor  and 
not  the  trustee  is  entitied  to  the  money  so  paid,  notwithstand- 
infi;  that  notice  of  a  petition  having  been  presented  against  the 
debtor  had  been  served  on  the  sheriff  within  fourteen  days  of 
the  payment,  and  while  the  money  was  still  in  his  possession; 
but  a  sale  by  the  execution  debtor  to  the  execution  creditor 
after  the  sheriff  has  seized  in  order  to  evade  the  operation  of 
this  section  would  seem  to  be  as  much  a  fraudulent  convey- 
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{  48.  ance,  and  as  sach  an  act  of  bankruptcy  as  if  the  object  of  the 
sale  had  been  an  evasion  of  section  4  (1)  {e).  See  Exp,  Pear- 
son, re  Mortimer,  L.  B.  8  Oh.  667,  where  James,  L.  J.,  in  his 
judgment  says,  *'But  this  was  not  the  groimd  on  which  the 
county  court  judge  and  the  chief  judge  appear  to  have  based 
their  decisions.  They  decided  the  case  on  the  broader  grounds 
that  this  transaction  was  a  fraud  upon  the  bankruptcy  laws ; 
and  I  affree  with  their  view.  I  am  of  opinion  that  Jjovd  Mans- 
field and  the  other  eminent  judges  who  established  the  law  as 
to  fraudulent  preferences  and  rraudulent  assignments  by  the 
debtor,  woula  have  had  no  difficulty  in  applying  the  law 
to  a  case  like  the  present.  I  am  of  opinion  that  the  power 
and  the  duty  which  have  been  exercised  by  our  fathers  have 
not  been  abdicated  or  repudiated  by  the  Courts  in  later  times, 
and  that  the  legislature,  in  adopting  the  old  decisions  and 
crystallizing  them  into  positive  enactments,  have  in  no  way 
abrogated  the  duty  of  this  Court  to  apply  the  same  principles 
in  proper  cases.  I  think  this  is  a  proper  case  for  its  applica- 
tion, and  I  am  the  more  inclined  to  this  conclusion  because  I 
can  conceive  a  still  more  refined  contrivance  for  evading  the 
operation  of  the  Act,  which  this  Court  ought  to  discountenance. 
The  two  execution  creditors,  Pearson  and  Jones,  might  have 
combined  together,  and  Pearson  might  have  bought  Jones's 
goods,  and  Jones  might  have  bought  Pearson's  goods,  and  the 
amoimts  might  have  been  applied  in  satisfaction  of  their 
respective  debts.  Such  a  con1a*ivance  ought  not  to  be  allowed 
to  prevail.  On  the  whole,  therefore,  I  am  of  opinion  that 
there  was  a  contrivance  to  evade  the  law,  and  a  fraudulent 
dealing  with  the  goods  of  the  debtor,  and  an  act  of  bank- 
ruptcy."    (See  ante,  p.  23.) 

It  was  held  under  the  Act  of  1869  that  the  fourteen  days 
runs  from  the  completion  of  the  whole  sale,  and  that  it  must 
be  completed  in  order  to  entitle  the  creditor  to  any  part  of  the 

Sroceeos.  Thus,  where  the  sheriff  sold  some  goods  of  the 
ebtor  on  the  10th  Januaiy,  and  other  goods  on  me  12th,  and 
on  the  24th  a  petition  was  presented,  of  which  the  sheriff  had 
notice  on  the  25th,  and  on  which  the  debtor  was  adjudicated 
bankrupt,  it  was  held  that  the  trustee  was  entitled  to  the 
whole  of  the  proceeds.     {Jonee  v.  Parcell,  11  Q.  B.  D.  480.) 

Avoidaaoe  47,  (1,)  Any  settlement  of  property  not  being  a  settle- 

Mttlements.  ment  made  before  and  in  consideration  of  marriage,  or 
made  in  favour  of  a  purchaser  or  inoumbranoer  in  good 
faith  and  for  valuable  consideration,  or  a  settlement  made 
on  or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  alter  mairiage  in  right  of 


AVOIDANCE  OF  VOLUNTARY  SBTTLEMENTS.  226 

his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two       §  47. 

years  after  the  date  of  the  settlement,  be  void  against  the  " 

trustee  in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 

bankrupt  at  any  subsequent  time  within  ten  years  after 

the  date  of  the  settlement  be  void  against  the  trustee  in 

the  bankruptcy,  unless  the  parties  claiming  under  the 

settlement  can  prove  that  the  settlor  was  at  the  time  of 

making  the  settlement  able  to  pay  all  his  debts  without 

the  aid  of  the  property  comprised  in  the  settlement,  and 

that  the  interest  of  the  settlor  in  such  property  had  passed 

to  the  trustee  of  such  settlement  on  the  execution  thereof. 

(2.)  Any  covenant  or  contract  made  in  consideration  of 
marriage,  for  the  future  settlement  on  or  for  the  settlor's 
wife  or  children  of  any  money  or  property  wherein  he  had 
not  at  the  date  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent  in  possession  or  remainder, 
and  not  being  money  or  property  of  or  in  right  of  his 
wife,  shall,  on  his  becoming  bankrupt  before  the  property 
or  money  has  been  actually  transferred  or  paid  pursuant  to 
the  contract  or  covenant,  be  void  against  the  trustee  in  the 
bankruptcy. 

(3.)  "  Settlement "  shall  for  the  purposes  of  this  section 
include  any  conveyance  or  transfer  of  property. 

This  section  is  the  same  us  section  91  of  the  Act  of  1869, 
except  that  the  latter  appHed  only  to  traders,  and  that  now 
persons  claiming  under  a  voluntary  settlement  made  within 
ten  years  before  the  settlor's  bankruptcy  must  prove,  not  only 
as  under  section  91  that  the  settlor  was  able  to  pay  his  debts 
at  the  date  of  the  settlement  without  the  property  comprised 
in  it,  but  ako  that  the  settlor's  interest  in  the  property  had 
passed  to  the  trustee  of  the  settlement  on  its  execution. 

The  word  ^* settlements^  in  the  section  would  seem  from  the  « Settlemeiit'* 
interpretation  clause  at  the  end  of  it  to  have  much  the  same  — ^what  it  is. 
effect  as  the  words  ''conveyance,  assignment,  or  transfer  to  any 
of  his  children  or  any  other  person,"  in  section  126  of  the  Act  Sab-s.  (1). 
of  1849,  since  imder  a  similar  clause  a  wife  was,  under  that 
Act,  held  to  be  included  under  the  words  '^  children  or  any 

W.B.  Q 
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{  47.       other  person ''  (Glaister  v.  Hewer,  8  Yes.  195  ;  11  Yet.  877); 

— • but  the  exceptions  in  the  present  Act  are  less  wide  than  those 

under  that  Act,  there  being  no  exception  in  favour  of  setde- 
menta  by  the  bankrupt  upon  the  marriage  of  any  of  Ins 
children.  Such  settlements,  therefore,  unless  made  for  valu* 
able  consideration,  are,  as  against  the  trustee,  void  if  the 
settlor  become  bankrupt  within  two  years,  and  if  he  become 
bankrupt  within  ten  years,  void  unless  the  parties  daimiog 
under  the  settlement  can  prove  that  the  settlor  was,  at  the 
time  of  making  it,  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  it,  and  that  the  settlor^s  interest^in 
the  property  had  passed  to  the  trustee  of  the  settlement  on  its 
execution. 

Old  and  new        There  is,  moreover,  this  important  difference  between  the 
lawoompared.  i^^  pp^^y  ^  jggg  j^^^  f;^Q  present  law,  that  under  the  Act  of 

1849  the  settlor  must  have  been  proved  to  be  insolvent  at  the 
date  of  the  settlement ;  whereas  under  the  present  Act  if  the 
bankruptcy  occur  within  two  years  the  settlement  is  void,  even 
though  at  the  time  of  making  it  the  settlor  was  solvent ;  and 
that  under  the  Act  of  1849  the  onus  of  proving  insolvency 
was  on  the  parties  seeking  to  avoid  the  settlement,  whereas 
now  if  the  bankruptcy  occur  after  two  and  within  ten  years 
of  the  date  of  the  settlement,  the  parties  claiming  under 
it  must  prove  the  solvency  of  the  settlor  when  he  made  it. 
In  one  respect,  however,  the  present  law  would  seem  to  be 
more  favourable  to  voluntary  settlements  made  by  a  person 
who  subsequently  becomes  bankrupt  than  the  old  law,  via., 
that  imder  the  present  Act  such  a  settlement,  unless  it  come 
within  13  Eliz.  c.  5,  gives  to  those  who  claim  under  it  a  title 
which  will  not  be  defeated  by  a  subsequent  bankruptcy  occur- 
ring more  than  ten  years  after  the  making  of  it,  whereas 
under  the  former  Acts  no  mere  lapse  of  time  rendered  a 
voluntary  settlement  indefeasible.     Conveyances  made  before 
and  in  consideration  of  marriage  were  not  in  terms  excepted 
imder  the  Act  of  1849,  but  were,  of  course,  practically  ex- 
cepted, as  being  contracts  made  for  a  valuable  consideration. 
{Cadogan  v.   Kennett,  Oowp.  432  ;   Brotan  v.  Jones,   1  Atk. 
190.)    As  to  an  ante-nuptial  settlement  limited  to  take  effect 
on  bankruptcy,  see  Ex.  p.  Young ,  Buck,  187. 

Another  important  difference  to  be  remarked  between  sec- 
tion 126  of  the  Act  of  1849  and  the  present  section  is,  that 
under  the  former,  it  was  necessary  to  obtain  the  order  of  the 
Court  of  Bankruptcy  that  the  subject  of  the  settlement  diould 
be  sold  and  disposed  of  for  the  benefit  of  the  creditors, 
whereas  it  seems  clear  under  this  section  that  where  a  settlor 
becomes  bankrupt  within  two  years  after  the  date  of  the 
settlement,  no  order  is  necessary  to  avoid  it.    Perhaps  it  is 
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not  quite  so  clear  that  no  order  would  be  necessaiy  where  the        1 47, 

banloruptcy  does  not  occur  within  two  years  after  the  date  of — 

the  -setuement,  because,  although  it  Hes  on  those  claiming 
under  the  settlement  to  prove  the  solvency  of  the  settlor  at  the 
date  of  the  settlement,  and  the  settlement  is  to  be  void  if  they 
do  not  so  prove,  yet  this  would  perhaps  imply — 1.  That  the 
settlement  is  not  to  be  void  until  the  persons  so  claiming 
under  the  settlement  have  had  an  opportunity  of  proving  to 
the  Bankruptcy  Court  the  solvency  of  such  settlor.  2.  That 
the  settlement  is  not  to  be  void  until  that  Court  has  given  a 
decision  against  such  proof,  and  made  its  order  accordingly. 

Again,  it  was  doubtful  whether  an  order  obtained  under 
section  126  of  the  Act  of  1849  was  conclusive  on  parties 
claiming  imder  the  settlement,  or  whether  the  effect  of  the 
order  was  not  merely  to  give  the  assignees  in  bankruptcy  a 
locus  standi,  as  in  the  case  of  an  order  under  the  reputed 
ownership  clause  of  the  Act  of  1849,  to  bring  an  action  to 
recover  the  subject  matter  of  the  settlement.  No  question  is 
likely,  whether  an  order  be  necessary  or  not,  to  arise  upon 
this  point  tmder  the  present  Act,  since  the  Court  has,  under 
section  102,  fuU  power  to  decide  all  questions  which  it  may 
deem  necessary  to  decide  for  the  purpose  of  making  a  com- 
plete distribution  of  property  in  the  case  of  bankruptcy.  (See 
section  102,  and  note,  post,) 

Bills,  bonds,  notes,  and  other  securities,  which  were  first  BIIIb,  bonds, 
introduced  into  the  voluntary  conveyance  section  in  6  Geo.  IV.  *°' 
c.  1 6,  and  have  ever  since  been  included  in  all  the  bankruptcy 
Acts,  are  not  in  terms  mentioned  in  the  new  Act,  but,  looking 
to  the  wide  definition  of  the  word  property,  they  would  seem 
to  be  constructively  included. 

Money,  not  being  a  subject  of  conveyance,  was  held  not  to  Money, 
be  within  the  old  statutes.  (Kensinfffonv.  Chantler,  2  M.  &  S. 
36 ;  Ex  p.  Sharland,  7  Ves.  88 ;  Ex  p,  Skerratt,  2  Eose,  384.) 
These  were  cases  of  a  gift  of  money,  but  such  a  gift  would 
perhaps  be  held  to  be  within  the  words  *'  settlement  of  pro- 
perty'' in  this  section,  considering  that  money  is  expressly 
included  in  the  description  of  property.    (See  section  168.) 

A  voluntary  settlement  made  by  a  person  who  does  not  be-  Settlementa 
come  bankrupt  within  ten  years  of  making  it,  is  not  affected  ^^^'^^l^y^ 
by  this  section,  but  can,  in  many  cases,  be  impeached  as  being  ^  g 
fraudulent  within   13  Eliz.   c.  5.     The  decisions  upon  this 
statute  are  very  numerous,  but  a  full  consideration  of  them 
does  not  seem  to  be  within  the  scope  of  the  present  work,  and 
the  subject  will  be  found  treated  at  length  by  Mr.  May  in  his 
treatise  on  the  law  of  voluntary  and  fraudulent  alienations  of 
property,  pp.  81 — 66.    (See  also  Twyne^s  Case,  1  Sm.  L.  C.  1  ; 

q2 
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8  47        Freeman  v.  Pope,  L.  R.  5  Ch.  688 ;  Croseley  v.  Eltcorthy,  L.E. 

— ? ! —  12  Eq.  159;   Cornish  v.  CTar/li?,  L.  R.  14  Eq.  184;  Kent  v. 

RiUy,  L.  R.  14  Eq.  190 ;  Mackay  v.  Dottylas,  L.  R.  14  Eq.  106.) 
The  last-mentioned  case,  foUowine  CrossUy  v.  Elworthy,  ubi 
iup.f  thorougblj  established  that  me  statute  of  Elizabeth  does 
not  apply  only  where  creditors  esdsting  at  the  time  of  the 
oonveyance  stiU  exist  at  the  time  when  the  conyeyance  is 
sought  to  be  avoided,  but  that  a  man  goinfi^  into  trade  cannot 
on  the  eve  of  doing  so  take  the  bulk  of  his  property  out  of 
the  reach  of  those  who  may  become  his  creditors  in  trading 
operations.  (See,  to  the  same  effect,  Ex  p.  Russell,  re  Butter- 
worthy  19  Ch.  D.  588.)     See  also  Taylor  v.  Coenen,  1  Ch.  B. 
636,  which  was  a  case  in  which  post-nuptial  settlements  of 
policies  of  insiirance  on  the  life  of  the  settlor  were  set  aside, 
and  the  creditors  declared  to  be  entitled  to  the  proceeds  of  the 
policies,  and  not  the  amount  of  the  premiums  only.   The  mere 
fact  that  a  settlor  makes  it  a  term  of  the  settlement  that  his 
interest  thereunder  shall  determine  on  bankruptcy,  is  evidence 
to  bring  the   settlement  within   the   statute   of    Elizabeth, 
whereby  the  whole  settlement,  and  not  merely  the  bankrupt 
settlor's  interest,  may  be  avoided  as  against  the  trustee  in 
bankruptcy.     {Ex  p.  Stephens^  re  Pearson,   3   Ch.    D.   807.) 
Spenser  v.  Slater,  4   Q.  B.   D.  13,  was  a  case  in  which  an 
assignment  to  trustees  for  the  benefit  of  creditors  was  held 
fraudulent  within  the  statute,  as  tending  to  defeat  and  delay 
creditors,  the  debts  to  whom  were  not  sufficient  to  enable 
them  to  present  a  petition  in  bankruptcy  against  the  settlor; 
but  see  contra,  Boldero  v.  London  and  Westminster  Discount 
Co,,  5  Ex.  D.  47.     As  to  the  effect  of  consideration  in  saving 
settlements  from  being  fraudulent  as  against  creditors  under 
13  Eliz.  c.  5,  or  against  purchasers  under  27  Eliz.  c.  4,  see 
Bayspoole  v.  Collins,  L.  R.  6  Ch.  228,  and  Ex  p.  Eyre,  44  L. 
T.  922.     In  the  former  of  these  cases,  decided  under  27  Eliz., 
the  settlor  was  persuaded  by  a  relative  to  make  a  post-nuptial 
settlement  in  consideration  of  £150  advanced  by  the  relative, 
and  it  was  held  that  the  £150  was  sufficient  to  support  the 
settlement  as  against  a  subsequent  purchaser,  even  though 
the  advance  was  not  recited  in  the  settlement  as  the  considera- 
tion.    In  the  latter,  an  assignment  to  trustees  by  a  son  of  a 
reversion  of  £18,000,  in  consideration  of  £2,500  paid,  and  an 
annuity  of  £300  until  bankruptcy  granted  by  his  father,  was 
held  not  to  be  fraudulent  either  within  13  Eliz.  or  the  Bank- 
ruptcy Statutes. 

Parohaaer.  The  word  '* purchaser"  in  this  section  means  a  buyer  in 

the  ordinary  commercial  sense,  not  a  purchaser  in  the  legal 
sense  of  the  word.  (See  Exp.  Hilman,  re  Pumfrey,  10  Ch.  D. 
622,  decided  on  section  91  of  the  Act  of  1869.; 
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^*  Can  prove  that  the  settlor  waSy  at  the  time  of  making  the        ft  47, 

settlement,  able  to  pay  all  his  debts  without  the  aid  of  the  

property  comprised  in  the  setllement.^^ 

There  has  been  no  decision  as  to  whether  proof  that  at  Solvency  of 
some  time  after  the  date  of  the  settlement  the  settlor  was  s®*^^'- 
perfectly  solvent  would,  in  the  absence  of  any  evidence  to  the 
contrary,  he  primd  facie  evidence,  that  he  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without  the 
aid  of  the  property  comprised  in  it,  but  it  is  submitted  that 
it  would  be  some  evidence  of  that  fact. 

Where  a  trader  made  a  voluntary  settlement  of  an  estate 
subject  to  a  mortgage,  and  covenanted  to  pay  interest  on  the 
mortgage,  and  when  required  to  pay  off  the  principal,  and 
his  assets  exclusive  of  the  mortgaged  estate  were  sufficient  to 
pay  his  debts  other  than  the  mortgage  debt,  but  not  sufficient 
to  pay  both,  it  was  held  under  section  91  of  the  old  Act  that 
the  settlement  was  void  against  his  trustee.  {Ex  p.  Htixtable, 
re  Conibeer,  2  Ch.  D.  54.) 

In  determining  whether  a  trader  who  has  executed  a  volun- 
tary settlement  was,  within  the  meaning  of  section  91  of  the 
Bankruptcy  Act,  1869,  ''at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  such  settlement,"  the  value  of  the  implements 
of  his  trade,  and  of  the  good-will  of  his  business,  is  not,  if 
he  was  intending  to  continue  his  business,  to  be  taken  into 
account ;  at  any  rate  if  that  value  is  to  be  taken  into  account 
it  can  only  be  such  a  value  as  would  be  realized  at  a  forced 
sale  {Ex  p.  JRussell,  re  Butterworth,  19  Ch.  D.  588) ;  and  it  was 
held  by  Lindley,  L.J.,  in  the  same  case,  that  it  was  essential 
that  the  settlor  should  be  able  to  pay  his  debts  in  the  way  in 
which  he  was  proposing  to  pay  them,  i.  e.,  in  the  ordinary 
course  of  his  business,  if  he  was  proposing  to  continue  it. 

"  For  valuable  consideration,^^ 

The  fact  that  a  conveyance  is  expressed  to  be  for  five  Valuable 
shillings  and  other  valuable  considerations,  does  not  oblige  oonsideratloD. 
the  Court  at  all  events  to  hold  it  to  be  for  valuable  considera- 
tion ( Walker  v.  Burrows^  1  Atk.  93) ;  nor  does  the  fact  that 
the  conveyance  is  on  the  face  of  it  voluntary  exclude  evidence 
to  show  that  there  was  in  fact  consideration.  {Pott  v.  Todhunter^ 
2  Coll.  C.  C.  76.) 

See  further  as  to  what  constitutes  a  valuable  consideration, 
notes  to  Barber  v.  Fox^  2  Williams'  Saunders,  41S  et  seq. 

An  assig^nment  of  leaseholds  to  which  a  liability  is  attached 
is  necessity  a  conveyance  for  valuable  consideration,  and 
therefore  cannot  be  avoided  under  this  section.  {Ex  p,  Doble, 
38  L.  T.  183.) 
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§  47.        ''  Property  which  has  accrued  to  the  settlor  after  marriage  in 
^-^ ripht  of  his  wife,^^ 


ment. 


Property  Enactments  prior  to  1869  contained  no  exception  in  favour 

which  has  of  such  property  ;  practically,  however,  it  was  by  the  equitable 
ao^ed  to  the  practice  of  the  Courts  of  Bankruptcy  to  a  great  extent  excepted. 
JJj^j.yj^  iVoperty  to  which  a  bankrupt  was  entitled  in  right  of  his  wife 

in  right  of  his  passed  to  the  assignees ;  whatever  interest  a  husband  acquired 
wife.  by  marriage  in  the  wife's  property,  all  that  he  could  himself 

dispose  of,  either  of  her  legal  or  equitable  interest,  passed  to 
his  assignees,  by  the  assig^nment  under  the  commission.  The 
rents  and  profits  of  her  real  estate  they  took  during  the 
coverture  ;  her  personal  chattels  in  possession  absolutely;  her 
chattels  real  andchoses  in  action,  mortgages,  debts,  and  legacies, 
in  the  same  manner  as  they  would  have  vested  in  her  husband, 
or  such  interest  as  he  coidd  himself  have  assigned  or  released 
(Cullen,  215,  citing  Mills  v.  Williams,  1  P.  Wms.  249;  10 
Mod.  160,  243 ;  Bosville  v.  Brander,  1  P.  Wms.  458 ;  Higden 
V.  Williamsony  3  P.  Wms.  131  ;  Gray  v.  Kentish,  1  Atk.  280  ; 
Robinson  v.  Taylor,  2  Bro.  0.  0.  589 ;  Pringle  v.  Hodgson,  3 
Wife's  equity  ^^s*  (ill ',  Eden's  Bankruptcy  Law,  245,  Ist  ed.) ;  but  the 
to  a  settle-  assimees  were  only  entitled  in  the  same  manner  as  the  hus- 
band, and  therefore,  although  where  the  husband  or  his 
assignees  could  come  at  the  wife's  property  at  law,  a  Court  of 
Equity  would  not  interfere  with  the  legal  title ;  and,  till  a  bill 
filed,  a  trustee  who  had  the  wife's  property  might  pay  the 
rents  and  profits,  and  hand  over  the  personal  estate  to  the 
husband ;  yet  after  bill  filed  it  was  otherwise,  but  where  the 
husband  or  his  assignees  had  to  come  into  a  Court  of  Equity 
for  the  recovery  of  the  wife's  property,  the  Court  would  impose 
terms  upon  them  by  stipulating,  as  a  consideration  for  lending 
its  assistance,  that  a  provision  shoidd  be  made  for  her  out  of 
the  fund.  ( TVorrallv,  Marlar,  1  Cox,  153 ;  Burdon  v.  Deane,  2 
Yes.  607 ;  Exp,  Mitchell,  1  Atk.  120;  Brown  v.  Clark,  3  Ves. 
166  ;  and  soo  the  numerous  cases  collected  in  Chitty's  Equity 
Index,  vol.  i.  p.  308.)  On  this  principle  the  Court  of  Bank- 
ruptey,  being  a  Court  of  Equity,  would  have  refused  to  make 
finy  order  under  section  126  of  the  Act  of  1849  for  the  sale, 
for  the  benefit  of  the  creditors  of  such  property  so  settled, 
until  the  assignees  had  undertaken  to  make  thereout  such  pro- 
vision for  the  wife  and  children  as  the  Court  might  think  fit, 
and  unless  the  Court  did  make  the  order  of  sale,  the  settlement 
was  not  avoided.  In  this  way,  therefore,  property  aooruing 
in  the  wife's  right  after  marriag^e  was  to  a  great  extent  prac- 
tically excepted  from  the  operation  of  section  126  of  the  Act  of 
1849. 

As  to  the  right  of  the  wife  formerly  to  take  the  initiative  as 
against  the  assignees  in  order  to  obtain  a  setdement  out  of 
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property  belonging  to  her  before  marriage,  and  aooruing  to       R  47^ 

the  husband  in  right  of  his  wife,  see  GUaves  v.  Payncy  32  *- — 

L.  J.  Ch.  182  ;  disapproving  Sturgia  v.  Champneya,  5  M.  &  C.  96. 
Apart  from  the  question  of  voluntary  settlement,  the  Courts 
of  Bankruptcy  have  been  in  the  habit  of  ordering,  on  petition, 
an  allowance  to  the  wife  out  of  property  to  which  the  bank-  ^ 
rupt  was  entitled  in  her  right.     {Ex  p,  Thompson^  1  Bea.  90.) 

''  Any  covenant  or  contract  made  in  consideration  of  marriage ^  Sub-s.  (2). 
for  the  future  settlement  upon  or  for  the  settlor* s  wife  or 
children  of  any  money  or  property  wherein  he  had  not  at 
the  date  of  his  marriage  any  estate  or  in  teres  t  J*  ^ 

As  to  what  is  estate  or  interest,  see  JRe  Andrew^ s  Trusts,  7 
Ch.  D.  635. 

In  the  case  of  Ex  p.  Bishop ,  re  Tdnnies,  L.  E.  8  Ch.  718,  Contract  for 
where  a  -trader,  by  his  marriage  settlement,  covenanted  that  ''^tiire  settle- 
he  would  pay  £6,000  to  the  trustees  on  or  before  a  given  day,  ™®^** 
to  be  held  by  them  on  the  trusts  of  the  settlement,  and  before 
the  money  was  payable  he  filed  a  petition  for  liquidation  by 
arrangement,  it  was  held  that  a  covenant  for  payment  of  a 
sum  of  money  not  specifically  ear-marked  was  not  within  this 
section  as  a  covenant  for  the  future  settlement  of  money  or 
pro}>erty  in  which  the  trader  had  no  interest  at  the  date  of  his 
marriage,  and  that  the  trustees  were  entitled  to  prove  against 
his  estate  for  the  £6,000,  less  the  value  of  any  interest  which 
the  bankrupt  himself  took  under  the  settlement. 

An  application  to  set  aside  or  avoid  any  settlement,  convey- 
ance, transfer,  security,  or  payment,  or  to  declare  for  or  against 
the  title  of  the  trustee  to  any  property  adversely  claimed,  must 
be  made  in  Court.    (Eule  5  (e).) 

48. — (1.)  Every  conveyance  or  transfer  of  property,  or  Avoidanoe  of 
charge  thereon  made,  every  payment  made,  every  obligation  SSSTcSU^ 
incurred,  and  every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  money  in  favour  of  any  creditor,  or  any 
person  in  trust  for  any  creditor,  with  a  view  of  giving 
such  creditor  a  preference  over  the  other  creditors  shall,  if 
the  person  making,  taking,  paying,  or  suffering  the  same 
is  adjudged  bankrupt  on  a  bankruptcy  petition  presented 
within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee  in  the  bankruptcy. 
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§  48*  (2.)  Thifl  seotion  shall  not  affect  the  rights  of  any  person 

'  making  title  in  good  faith  and  for  valuable  consideration 

through  or  under  a  creditor  of  the  bankrupt. 

OompaxiBon  ^  This  section  differs  somewhat  from  section  92  of  the  Act  of 
^^  "^^  ^^  1869.  Thus  a  transaction  is  now  void  as  a  fraudulent  prefer- 
1869^  ®^^®  ^^  ^^  takes  place  within  three  months  before  the  presenta- 

tion of  a  petition  on  which  the  debtor  is  adjudged  bankrupt^ 
and  not  as  under  section  92  of  the  Act  of  1869  if  it  takes  place 
within  three  months  before  he  ^*  becomes  bankrupt '' — that  is, 
is  adjudged  bankrupt.  This  alteration  would  seem  somewhat 
to  extend  the  operation  of  the  section. 

In  the  saving  clause  tBe  words  are  **  any  person  making 
title  through  or  under  a  creditor  of  the  bankrupt,"  instead  of 
'*  a  purchaser,  payee  or  incumbrancer."  This  is  a  substantial 
change  in  the  direction  of  severity.     See  post,  p.  2377 

With  these  exceptions  the  section  is  the  same  as  section  92. 

Fraadnlent  By  section  4  (1)  (c)  it  is  an  act  of  bankruptcy  if  a  debtor 

pref eraace  is    makes  any  conveyance  or  transfer  of  his  property,  or  any  part 

?^^°*  ®'  thereof,  or  creates  any  charge  thereon,  which  would  under  this 

^^^'     or  any  other  Act,  be  void  as  a  fraudulent  preference  if  he  were 

adjudged  bankrupt.     (See  note,  ante,  pp.  19,  20.) 

New  law  Although  such  conveyances,  payments,  &c.  have  always 

~S*Sa±  been  voidable  as  being  in  fraud  of  the  bankruptcy  laws,  they 
prior  to  1869.  "^^^  ^^^  before  1869  void,  nor  the  subject  of  express  enact- 
ment. Section  92  of  that  Act,  though  probably  meant  to 
embody  the  law  on  fraudulent  preferences  as  laid  down  in  the 
old  cases,  did  not  profess  to  express  the  existing  law  without 
making  considerable  changes  in  it.  (See  Butcher  v.  Stead,  L.  £. 
7  H.  L.  839,  846.) 

Before  1869,  to  constitute  a  fraudulent  preference,  two 
things  were  absolutely  necessary : — 

1 .  That  the  conveyance,  &c.  should  be  voluntary. 

2.  That  it  should  be  made  in  contemplation  of  bankruptcy. 

Neither  of  these  conditions  are  in  terms  required  under  this 
section,  the  conditions  required  bein^ — 

1.  That  the  conveyance,  &c.  shouM  be  by  a  person  unable 
to  pay  his  debts  as  they  become  due. 

2.  That  it  should  be  made  with  a  view  of  giving  a  creditor 
preference  over  other  creditors. 

In  effect,  however,  the  conditions  required  by  express 
words  in  the  present  Act,  differ  but  little,  if  at  all,  bom.  those 
held  to  be  necessary  by  the  old  cases. 

Firstly,  as  to  the  conveyance,  payment,  Ac.  being  voluntary. 
This  would  seem  to  be  connoted  by  the  word  preference. 

Secondly,  as  to  contemplation  of  bankruptcy. 


FRAVDULBNT  PRBFSRENCE.  233 

This  would  seem  under  the  present  Act  to  be  a  necessary       ft  4g^ 

condition^  since  the  conveyance,  payment,  &c.  must  be  by  a  

person  unable  to  pay  hie  debts  ae  they  become  due  from  his  own 
moneys,  i.  e.,  by  a  person  who  is  insolvent  {Ex  p,  Pearse,  2  D. 
&  C.  464,  per  Sir  iJt,  Eose),  and  the  conveyance,  payment,  &c., 
must  be  made  with  the  view  of  giving  a  creditor  preference  over 
other  creditors.  Now  it  is  submitted,  that  if  these  facts  had 
been  proved  under  the  old  law,  prior  to  1869,  a  jury,  whose 
exclusive  province  it  then  was  to  decide  questions  of  fraudulent 
preference,  would  not  only  have  been  justified  in  finding,  but 
Dound.to  find  the  conveyance,  payment,  &c.  to  be  m^e  in 
contemplation  of  bankruptcy,  for  the  debtor  ex  concessis  is  in- 
solvent, and  pays  a  particular  creditor  with  a  view  to  give  him 
preference,  and  therefore  must  know  that  he  is  insolvent, 
otherwise  he  could  not  intend  such  a  preference  {Bell  v. 
Simpson,  2  H.  &  N.  410 ;  Bills  v.  Smith,  34  L.  J.  Q.  B.  68) ; 
and  if  a  debtor  knows  that  he  is  insolvent,  and  makes  a  pay- 
ment with  a  view  to  prefer  a  particular  creditor,  he  must,  it 
would  seem,  contemplate  bankruptcy.  It  is  true,  that  it  does 
not  follow,  because  a  man  is. insolvent  and  pays  a  particular 
creditor,  that  the  payment  amounts  to  a  &audulent  prefer- 
ence ;  but  it  does  seem  to  follow,  that  if  a  man  is  insolvent 
and  prefers  a  particular  creditor,  that  the  preferential  payment 
is  in  contemplation  of  bankruptcy. 

It  will  be  seen  from  this  comparison  that  the  fraudulent  Old  oases, 
preference  section  is  to  a  great  extent  an  embodiment  of  the  ^°^/*![^, 
old  common  law  of  bankruptey,  and  in  the  earlier  cases,  under  »PPl^°»^- 
the  Act  of  1869,  the  decisions  prior  to  the  embodiment  of  the 
doctrine  of  fraudulent  preference  in  a  statutory  form  were 
much  relied  on  by  the  judges  in  the  judgments  which  they 

fave.  (See  Ex  p.  Craven,  L.  E.  10  Eq.  648 ;  Ex  p.  Top- 
am,  re  Walker,  L.  E.  8  Ch.  614.)  But  in  Ex  p,  Griffith, 
re  Wilcoxon,  23  Ch.  D.  69,  it  was  laid  down  by  Jessel,  M.  E., 
and  Bo  wen,  L.  J.,  that  inasmuch  as  the  doctrine  of  fraudulent 
preference  had  been  put  into  definite  shape  and  form  by  the 
bankruptcy  statute,  the  duty  of  the  Court  was  to  construe  the 
words  of  that  statute,  and  not  to  be  governed  by  decisions 
prior  to  the  statutory  definition.  However,  inasmuch  as  the 
authorities  imder  the  law  prior  to  1869  were  habitually  cited 
on  questions  of  fraudulent  preference,  until  the  above-named 
ease  of  Ex  p.  Griffith,  re  Wilcoxon,  ubi  sup,,  and  Ex  p.  Hill, 
in  re  Bird,  23  Ch.  V.  695,  it  is  perhaps  woAh  while  to  quote  a 
few  of  the  older  decisions,  pointing  out  any  cases  where  it  has 
been  held  that  they  have  ceased  to  apply. 

Those  decisions  however  which  showed  what  was  necessary 
to  constitute  a  fraudulent  preference  wiU  no  longer  be  of  much 
worth,  since  fraudulent  preference  is  defined  by  this  Act,  ngr 
will  those  which  show  wnat  constitutes  contemplation  of  bank- 
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§48. 


Wliai 

Tolimtazy 

payment. 


raptay,  for  this,  if  it  be  a  condition,  is  abo  defined  as  being  "  a 
conveyance^  ^c.  by  a  person  unable  to  pay  hie  debts,  as  they  become 
due,  from  his  oum  moneys,  infrtvour  of  a  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditor s,^^ 

Those  cases  which  show  what  is  a  Toluntarj  payment  would 
still  seem  to  be  important,  notwithstanding  the  definition, 
because  preference  implies  an  act  of  free  will.  (See  Ex  p. 
Bolland,  re  Cherry,  L.  K.  7  Ch.  24 ;  Ex  p,  Tophamf  re  Walker, 
L.  E.  8  Ch.  617.) 

Payment  on  the  demand  of  a  creditor  was  held  not  to  be 
voluntary,  and  therefore  not  a  fraudulent  preference.  {PennM 
v.  Reynolds,  11  C.  B.  N.  S.  709).  A  mere  demand  was, 
however,  held  not  to  be  sufficient  under  the  Act  of  1869. 
See  Exp.  Hall,  re  Cooper,  19  Ch.  D.  580,  and  Exp.  Wheatley, 
re  Grimes,  45  L.  T.  80.  Formerly  if  there  was  a  demand,  the 
mere  fact  of  the  debt  not  being  yet  due  and  payable,  did  not 
constitute  a  voluntary  payment.  {Strachan  v.  Barton,  1 1  £x. 
647 ;  Hartshorn  v.  SloMm,  2  B.  &  P.  582 ;  see,  however,  £x 
p.  Hill,  in  re  Bird,  23  Ch.  D.  695,  as  to  the  present  law.) 

Neither  was  the  payment  in  the  ordinary  course  of  business 
to  a  creditor,  who  came  to  be  paid,  a  fraudulent  pref erenoe, 
although  the  debtor  knew  himself  to  be  insolvent  (Bust  v. 
Cooper,  per  Lord  Mansfield,  Cowp.  629);  nor  the  payment 
by  a  father  to  his  son  of  his  ordinary  allowance.  {Abell  v. 
Daniell,  M.  &  M.  370.)  These  cases  would  seem  to  be  of 
increased  importance  now  that  the  alteration  in  the  saving 
clause  has  taken  away  the  protection  of  preferred  creditora 
innocent  of  the  preference.  (See  also  J&  p.  Bl€Uikbum,  re 
Cheeseborough,  L.  K.  12  Eq.  358 ;  Ex  p.  Kevan,  re  Crawfr>rd, 
9  L.  R.  Ch.  752.) 

Both  before  and  since  the  Act  of  1869  it  was  held  not  be  a 
fraudulent  preference  if  the  debtor  acted  in  pursuance  of  a 
precedent  contract  or  engagement  {Ex  p.  McKenzie,  re  Bent^ 
42  L.  J.  Bank.  25 ;  Ex  p.  Hodgkin,  re  Soflley,  L.  R.  20 
Eq.  746),  or  otherwise  under  such  circumstances  that  he 
could  not  have  a  choice,  as  where  the  debtor  acts  in  appre- 
hension of  legal  proceedings,  whether  civil  or  criminal 
{Thompson  v.  Freeman,  8  T.  R.  155 ;  Edwards  v.  Glyn,  2  E.  & 
E.  29 ;  Pinkett  v.  Wright,  12  CI.  &  F.*704 ;  Harris  v.  Biekett, 
4  H.  &  N.  1  ;  Dixon  v.  Baldwin,  5  East,  175)  ;  or  even  if  the 
debtor  believed  himself  to  be  acting  under  a  legal  obligation. 
(BUls  V.  Smith,  34  L.  J.  Q.  B.  68.) 

Nor  was  it  a  fraudulent  preference  to  pay  over  a  fund  which 
it  had  been  agreed  should  be  spedaUy  appropriated  to  a  par- 
ticular purpose,  since,  as  equity  would  enforce  the  specific 
application,  the  money  would  not  pass  to  the   aaaigneee 
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(Toovey  y.  MUney  2  B.  &  A.  688  ;  Vacher  y.  Cocks,  1  B.  &  Ad.        |  43, 

145)  ;  nor  is  the  repayment  on  the  eve  of  bankruptcy  of  trust 

'  money  which  the  debtor  has  misapplied.  {Ex  p,  Stubbins, 
re  Wilkinson,  17  Ch.  D.  58.)  As  nas  already  been  pointed 
out,  in  order  to  make  void  the  assignment,  &o.,  the  trans- 
action must  not  only  have  been  in  contemplation  of  bank- 
ruptcy, but  voluntary  :  and  as  laid  down  in  Crosby  v.  Crouch, 
2  Camp.  166,  a  demand  by  the  creditor  repels  the  presump- 
tion that  the  bankrupt  upon  the  eve  of  bankruptcy  spon- 
taneously favoured  one  creditor  to  the  prejudice  of  the  rest ; 
but  a  demand  was  not  the  only  thing  wnich  might  repel 
the  presumption.  For  it  was  also  held  that  the  question, 
whether  the  bankrupt  intended  to  defeat  the  law  by  pre- 
ferring one  creditor,  was  for  the  jury,  and  if  there  were 
circumstances  by  which,  whatever  they  might  be,  the  pre- 
sumption might  be  rebutted,  these  circumstances  were  not  to  be 
withdrawn  from  the  jury,  e,  y.,  where  the  bankrupt,  knowing 
that  he  was  insolvent,  of  his  own  accord  and  without  demand 
paid  a  debt  to  his  brother,  but  did  so  in  pursuance  of  an 
express  contract  that  the  debt  should  be  paid  on  that  par- 
ticular day,  and  the  jury  found  that  the  motive  operating  on 
the  mind  of  the  debtor  was  an  obligation,  arisins^  from  the 
undertaking  to  pay  the  money  on  the  appointed  day,  this 
payment  was  held  not  to  be  void.  (Bills  v.  Smith,  34  L.  J. 
U.  B.  68  ;  cf.  Jones  v.  Harber,  L.  R.  6  Q.  B.  77.) 

In  Butcher  v.  Stead,  L.  R.  7  H.  L.  839,  846,  Lord  Cairns,  ' 

after  pointing  out  that  the  Act  of  1869  did  not  profess  to 
express  the  existing  law  without  making  considerable  changes 
in  it,  said  that  that  Act  appeared  to  have  left  the  question  of 
pressure  as  it  stood  under  the  old  law,  and  that  the  use  of  the 
word  **  preference,"  implying  an  act  of  free  will,  would  of 
itself  make  it  necessary  to  consider  whether  pressure  had  or 
had  not  been  used,  ana  that  this  appeared  to  have  been  the 
opinion  of  the  Lords  Justices  in  Ex  p.  Topham,  re  Walker, 
L.  R.  8  Ch.  614. 

The  old  law  as  to  fraudulent  preference  was  thus  laid  down  by 
Parke,  B.,  in  Brown  v.  Kempton,  19  L.  J.  C.  P.  169,  Ex.  Ch. : — 
Ist.  If  the  bankrupts  were  induced  to  make  the  payment  by 
the  importunity  and  pressure  of  the  defendant  [creditor],  the 
verdict  should  be  for  the  defendant.  2ndly.  If  the  bankrupts 
were  not  influenced  by  the  importunity  and  pressure  of  the 
defendant  to  make  the  payment,  but  acted  voluntarily  and 
with  a  view  to  give  a  preference  to  the  defendant,  in  the  event 
of  a  bankruptcy,  the  verdict  should  be  for  the  plaintiffs  [the 
assignees].  3rdly.  If  the  payment  were  made  imder  the 
pressure  and  importunity  of  the  defendant,  and  also  with  a 
desire  to  give  a  preference  to  the  defendant  in  the  Court  of 
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Bankruptcy,  the  verdict  should  be  for  the  defendant.  (See 
Bills  y.  Smith,  uhi  sup, ;  Ex  p.  Tempest,  re  Craven,  L.  H.  6 
Ch.  70 ;  Ex  p.  Bolland,  re  Cherry,  L.  R.  7  Ch.  24.) 

The  authority  of  the  above  rules  as  applicable  to  fraudulent 
preference  since  it  has  been  defined  by  statute  has  been  con- 
siderably shaken  by  the  recent  decisions  in  Ex  p.  Griffith,  re 
Wilcoxon,  23  Ch.  D.  69,  and  Ex  p.  Hill,  re  Bird,  23  Ch.  D.  695. 
The  former  case  decided  that  in  determining  whether  a  transac- 
tion amounts  to  a  fraudulent  preference  the  Court  ought  now 
to  have  regard  simply  to  the  statutory  definition,  and  that 
the  decisions  on  the  subject  of  fraudulent  preference  prior 
to  its  statutory  definition  might  be  useful  as  guides,  but  the 
standards  laid  down  in  them  must  not  be  substituted  for  the 
statutory  tests ;  and  it  was  held  therefore  in  the  latter  case, 
notwithstanding  the  old  cases  as  to  the  necessity  for  prefer- 
once  of  the  creditor  being  the  sole  motive,  that  it  was 
sufficient  to  constitute  the  statutory  fraudulent  preference 
that  the  preferring  the  creditor  should  have  been  the  sub- 
stantial, effectual,  or  dominant  view  with  which  the  debtor 
made  the  x)reference,  and  that  it  was  not  necessary  thai;  it 
should  have  been  his  sole  view.  Again,  for  some  time  prior 
even  to  the  decision  in  Ex  p,  Griffith,  re  Wilcoxon,  uhi  sup,, 
there  had  been  a  tendency  in  the  decisions  to  depart  from  the 
old  notion  that  a  bond  fide  demand  negatived  preference,  and 
to  disregard  pressure  and  demands  unless  the  position  of  the 
debtor  was  such  that  the  demand  or  pressure  might  really 
influence  him  to  make  the  payment.  {Ex  p,  Wheatley,  re 
Grimes,  45  L.  T.  80;  Ex  p.  Hall,  re  Cooper,  19  Ch.  D.  580  ; 
Ex  p.  Palmer,  re  Mathews,  W.  N.  1882,  p.  130.) 

As  to  what  circumstances  constitute  sufficient  pressure  to 
negative  the  payment  being  made  with  a  view  of  giving  a 
preference,  see  Ex  p,  London  and  County  Banking  Co,,  re 
Brown,  L.  R.  16  Eq.  391 ;  Ex  p,  Topham,  re  Walker,  L.  R.  8 
Ch.  614  ;  Exp,  Carvalho,  re  Crawford,  L.  R.  9  Ch.  752  ;  Ex  p. 
Hodgkin,  re  Softley,  L.  R.  20  Eq.  746 ;  Smith  v.  Pilgrim,  2 
Ch.  D.  127.  As  to  what  is  not  sufficient  pressure,  see  Ex  p, 
HaUiday,  re  Leibert,  L.  R.  8  Ch.  283 ;  Tomkins  v.  Saffery,  3 
App.  Ca.  213 ;  Ex  p.  Hall,  re  Cooper,  19  Ch.  D.  580;  Ex  p, 
Wheatley,  re  Grimes,  45  L.  T.  80. 

Prior  to  the  Act  of  1869  the  question  as  to  whether  a  pay- 
ment, &c.  to  a  creditor  was  a  fraudulent  preference  depended 
entirely  on  the  intention  of  the  debtor  to  prefer,  and  the  cog- 
nizance or  privity  of  the  preferred  creditor  was  immaterial 
{Rust  V.  Cooper,  Cowp.  629 ;  Davidson  v.  Rowlandson,  3  Jur. 
N.  8.  791),  but  in  this  respect  that  Act  materially  altered  the 
law,  since  it  was  decided  by  the  House  of  Lords  (dissentiente. 
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however,  Lord  Selbome),  in  the  case  of  Butcher  v.  Steady  L.  K.        ft  4g^ 

7  H.  L.  889,  that  the  words  "purchaser,  payee,  or  incum-  *- — 

brancer  in  good  faith  and  for  valuable  consideration,"  referred 
to  creditors  of  the  bankrupt  who  were  ignorant  that  they  were 
bein^  preferred.  But  the  present  Act  has  again  altered  the 
law  For,  as  has  been  pointed  out,  sub-section  (2)  now  confines 
the  saving  clause  to  persons  making  title  in  good  faith  and  for 
valuable  consideration,  through  or  under  a  creditor,  and  cre- 
ditors themselves  will  no  longer  come  within  the  exception. 
The  same  result  in  protection  of  honest  transferees  from  the 
preferred  creditor  was  arrived  at  when  fraudulent  preference 
was  judge-made  and  not  statutory  law,  because  the  fraudulent 
preference  being  then  held  not  to  be  void,  but  merely  voidable, 
the  transferee  was  protected  by  the  application  of  the  principle 
of  Stevenson  v.  Newnham,  10  C.  B.  713;  13  C.  B.  285.  It  Onnsof 
was  decided  under  the  Act  of  1869  that  the  onus  of  proving  prpvinggood 
good  faith  was  upon  the  person  desiring  to  avail  himself  of  ****'*• 
the  protection  of  the  saving  clause  (see  Ex  p.  Taie^  35  L.  T. 
531 ) ;  and  it  is  presumed  that  the  same  would  be  held  in  respect 
of  the  final  clause  of  the  present  section,  although  in  cases  of 
purchases  voidable  for  fraud  the  onus  of  proving  the  know- 
ledge of  the  fraud  by  subsequent  purchasers  was  on  the 
person  seeking  to  avoid  the  voidable  transaction. 

It  was  well  established  under  the  old  law,  that  however  Old  law  as  to 
desperate  the  circumstances  of  a  debtor  were,  and  although  pieflaiire  or 
the  creditor  knew  them  to  be  desperate,  that  the  creditor  was  demand 
not  debarred  from  pressing  his  debtor  for  payment,  and  if  he  pj^^r^^jf. 
did  so  press  and  payment  was  made,  such  payment  was  not  a 
fraudulent  preference,  and  the  princ^le  of  the  decision  in 
Ex  p.  Blackburn^  re  Cheesehoroughj  L.  B.  12  Eq.  358,  was  that 
the  law  of  fraudulent  preference  was  in  this  respect  not  altered 
by  the  Act  of  1869,  and  this  principle  was  upheld  by  the 
Lords  Justices  in  Ex  p.  Tempest,  re  Craven,  L.  JR.  6  Ch.  70 ; 
and  in  Exp.  Topham,  re  Walker,  L.  E.  8  Ch.  614.  It  may  be, 
however,  that  following  the  later  decisions  cited  in  the  earlier 
part  of  this  note,  it  would  now  be  held  that  pressure  under 
such  circumstances  would  go  but  little  way  to  negative  pre- 
ference of  the  creditor  being  the  dominant  view  of  the  debtor. 
In  the  case  of  Ex  p.  Header,  re  Wrigley,  L.  R.  20  Eq.  763, 
pressure  of  a  debtor  known  to  the  cremtor  to  be  in  hopelessly 
insolvent  circumstances  seems  even  to  have  been  considered  as 
evidence  going  to  establish  fraudulent  preference.  In  that  case 
the  creditor,  being  aware  that  the  debtor  was  insolvent,  in  eflFect 
said  to  him,  "  Go  and  borrow  from  some  one  else  and  pay  us," 
and  the  debtor  being  pressed  by  him  did  so,  and  Bacon,  0.  J., 
said  that  unless  there  was  good  faith  on  the  part  of  the 
payee,  the  section  applied,  and  the  fact  that  there  was  pres- 
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I  ^^       sure  made  no  difference.    The  Chief  Judge  seems  to  havo 

— * —   been  quoting  from  the  saving  clause  at  the  end  of  section  92 

of  the  Act  of  1869  ;  but  it  is  to  be  observed  that  that  clause 
does  not  seem  to  have  been  intended  to  enlarge  the  scope  of 
the  words  of  avoidance,  but  to  limit  their  application,  so  as  to 
give  relief  to  the  creditor  preferred  if  he  did  not  know  that  he 
was  b^g  fraudulently  preferred.  (See  Butcher  v.  Steady  L.  B. 
7  H.  L.  839,  846,  851.)  The  result  of  omitting  the  preferred 
creditor  from  the  saving  clause  at  the  end  of  the  fraudulent 
preference  section,  seems  to  be  that  questions  as  to  the  bona 
Jides  of  the  creditor  will  no  longer  arise. 

Penon  pre-         The  provisions  of  section  92  of  the  old  Act  were  held  only 

'®'™^  °"!J*  to  apply  to  transactions  between  a  debtor  and  persons  who  are 

and  the  per- '  ^^  *^®  strict  sense  of  the  word  his  creditors.   Thus  a  person  who 

son  intended  has  entrusted  a  bankrupt  with  a  sum  of  money  for  a  specific 

to  be  pre-  purpose,  is  not  a  creditor  within  the  meaning  of  the  section, 

ferred.  {Exp.  Kelly  Sf  Co.,  re  Smith,  Fleming  Sf  Co.,  11  Ch.  D.  306.) 

Whatever  may  have  been  the  law  before  1869,  it  would 
seem  under  this  section  that  the  preference  must  be  of  and 
the  payment  to  the  creditor  intended  to  be  preferred,  or  to 
some  person  in  trust  for  him,  so  that  a  payment  of  a  debt  to 
a  creditor,  with  the  intention  that  a  person  not  a  creditor  may 
be  preferred,  will  not  be  void  unless  the  creditor  is  privy  to 
the  intention.  (Compare  under  the  old  law,  Marshall  v. 
Lamhe,  5  Q.  B.  115  ;  Belcher  v.  Jones,  2M.  &W.  258.) 

Limitation  to  The  limitation  as  to  three  months  was  first  introduced  in 
three  months,  the  Act  of  1869 ;  but  the  notion  that  a  preference  to  be 
fraudiilent  must  be  a  preference  on  the  eve  or  bankruptcy  was 
not  then  new.  Lord  Ellenborough,  in  De  Taatet  v.  Carroll, 
1  Stark.  89,  says:  "Formerly  the  act  of  bankruptcy  drew  the 
line  of  separation  between  that  property  which  might  bo 
disposed  of  by  the  bankrupt  and  that  which  vested  in  the 
assignees.  But  it  occurred  to  those  who  presided  in  the 
Courts,  that  it  was  unjust  to  permit  a  party,  on  the  eve  of 
bankruptcy,  to  make  a  voluntary  disposition  of  his  property  in 
favour  of  a  particular  creditor,  leaving  the  mere  husk  to  the 
rest,  and,  therefore,  that  a  transfer  made  at  such  a  period, 
and  imder  such  circumstances  as  evidently  showed  that  it  was 
made  in  contemplation  of  bankruptcy,  and  in  order  to  favour 
a  particular  creditor,  should  be  void." 
Warrants  of  ^J  section  135  of  the  Act  of  1849  warrants  of  attorney, 
attorney,  oog-  cognovits,  and  consents  to  judge's  orders,  given  within  two 
noYits,  &o.  months  of  fiHng  petition,  were  void  if  ^iven  collusively  on 
antecedent  debts  at  a  time  when  the  bankrupt  was  unable  to 
meet  his  engagements.  Perhaps  the  above  section  (48)  makes 
such  an  express  enactment  unnecessary,  but  it  is  to  be  re- 
marked that  section  135  of  the  Act  of  1849  rendered  void 
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warrantB  of  attorney,  whether  made  in  contemplation  of  bank-        ft  4g^ 
ruptcy  or  not.    {8eepost,  the  Debtors  Act,  1869,  Part  HI.) 

A  truBtee  in  bankruptcy  ought  not  to  make  an  application  to  Application 
set  aside  a  transaction  on  the  ground  that  it  is  a  fraudulent  to  set  aside 
preference,  or  to  allow  such  an  application  to  be  made  in  his  ^^^^J^ 
name  where  the  avoidance  of  the  transaction  will  benefit  not  2J^2tee?or 
the  estate,  but  only  a  particular  creditor  who  has  a  security  y^eneBt  of  one 
upon  the  property  dealt  with,  and  the  trustee  alone  is  the  cx«ditor. 
proper  person  to  make  such  an  application.     {Ex  p.  Cooper^ 
re  Zuceoy  L.  E.  10  Ch.  510.) 

As  to  the  history  of  fraudulent  preference,  see  antef  p.  9. 

By  section  25  (2),  no   payment  or  composition  made  or  Payment 
security  given  after  arrest  made  under  that  section  shall  be  •f*®'  arreet. 
exempt  &om   the  provisions  of  this  Act  as  to  fraudulent 
preferences. 

An  application  to  set  aside  or  avoid  any  settlement,  convey- 
ance, transfer,  security,  or  payment,  or  to  declare  for  or 
against  the  title  of  the  trustee  to  any  property  adversely 
<&imed,  must  be  made  in  Court.     (Eule  5  (e).) 

49.  Subject  to  the  foregoing  provisions  of  this  Act  Protection  of 
with  fespect  to  the  effect  of  bankruptcy  on  an  execution  tranBaotiona 
or  attachment,  and  with  respect  to  the  avoidance  of  certain  ^^^^^ 
^settlements  and  preferences,  nothing  in  this  Act  shall  in- 
validate, in  the  case  of  a  bankruptcy — 

(a)  Any  payment  by  the  bankrupt  to  any  of  his  cre- 
ditors; 

(b)  Any  payment  or  delivery  to  the  bankrupt; 

(o)  Any  conveyance  or  assignment  by  the  bankrupt  for 

valuable  consideration; 
(d)  Any  contract,  dealing,  or  transaction  by  or  with  the 

bankrupt  for  valuable  consideration : 
Provided  that  both  the  following  conditions  are  complied 

with,  namely — 
(1.)  The   payment,  delivery,  conveyance,  assignment, 

contract,  dealing,  or  transaction,  as  the  case  may  be, 

takes  place  before  the  date  of  the  receiving  order;  and 
(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with 

whom  the  payment,  delivery,  conveyanoei  assignment. 
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contract,  dealing,  or  transaction  was  made,  executed, 
or  entered  into,  has  not  at  the  time  of  the  payment, 
delivery,  conveyance,  assignment,  contract,  dealing,  or 
transaction,  notice  of  any  available  act  of  bankraptcy 
committed  by  the  bankrupt  before  that  time. 


Snb-aa.  (a), 
(b)  and  (o). 


Sab-8.  (d). 


Contract, 

dealing, 

transaction. 


As  to  the  effect  of  bankruptcy  on  an  execution  or  attach- 
ment, see  sections  45  and  46 ;  as  to  avoidance  of  voluntary 
settlements,  section  47 ;  as  to  avoidance  of  fraudulent  pre- 
ferences, section  48. 

This  section  is  substituted  for  sections  94  and  95,  sub-sec- 
tion (1),  of  the  Act  of  1869.  The  qualifying  words  **  in  good 
faith''  which  appear  in  those  sections  are  omitted  in  the  present 
Act,  although  the  words  bond  fide  still  appear  in  the  marginal 
note.  The  words  in  section  95  (1),  were,  "  any  disposition  or 
contract  with  respect  to  the  disposition  of  property  by  convey- 
ance, transfer,  charge,  delivery  of  goods,  payment  of  money, 
or  otherwise  howsoever."  The  word  *^  charge  "  is  oitiitted  in 
the  present  section,  but  the  omission  does  not  seem  material. 

By  section  94  (1)  the  payment  must  have  been  *'  for  value 
received."  These  words  were  not  in  section  133  of  the  Act  of 
1849,  and  are  omitted  from  sub-section  (b). 

The  word  "  transaction,"  which  was  in  the  Act  of  1849,  was 
omitted  from  the  Act  of  1869,  without  however,  as  it  seems, 
altering  the  effect  of  the  provision  {Ex  j».  Arnold^  re  Wright^ 
8  Ch.  D.  70),  and  is  now  restored. 

Most  of  the  numerous  decisions  under  section  133  of  the 
Act  of  1849  turn  upon  the  meaning  of  *'  bona  fidee^^  and  are, 
therefore,  now  inapplicable. 

There  are  many  old  cases  to  show  that  a  loan  was  not  a 
payment  within  section  82  of  the  Act  of  1826,  e.  ^.,  Wright  v. 
Fearnleyy  5  Bing.  N.  C.  89,  but  these  are  now  of  little  import* 
ance,  for,  since  the  Act  of  2  &  3  Vict.  c.  29,  the  protection 
has  been  extended  to  contracts,  dealings  and  transactions,  and 
in  these  words  a  loan  is  of  course  included. 

As  to  the  meaning  of  the  words  '*  contracts,  dealings,  and 
transactions"  under  the  Act  of  1849,  see  Brewin  v.  Shorty  24 
L.  J.  Q.  B.  297 ;  Stansfield  v.  Cubitt,  27  L.  J.  Ch.  266.  A 
lien,  it  would  seem,  is  within  these  words  {Bowman  v.  Malcolm^ 
11  M.  &  W.  833 ;  Young  v.  Hopey  2  Ex.  105  ;  Exp.  Sigan,  2 
M.  D.  &  D.  219 ;  Green  v.  BradfieUy  1  0.  &  K.  449) ;  and. so 
is  a  seizure  of  goods  under  an  irrevocable  licence  to  seize 
them.     {Krehl  v.  Great  Central  Gat  Co.,  Ij.  E.  5  Ex.  289.) 
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A  gamishee  order  attaching  a  debt,  payment  not  haying       s  49» 

been  obtained,  was  held  not  a  protected  "  dealing  "  with  the  

bankrupt,  under  the  Act  of  1869.  (Ex  p.  PiUers^  in  re  Curtoys, 
17  Ch.  D.  653.)  Now  by  section  45  (1)  this  decision  is  in 
effect  enacted.  But  payment  into  a  bank  to  the  credit  of  a 
creditor  as  payee  by  a  debtor  after  an  act  of  bankruptcy,  of 
which  the  bank  had  no  notice,  was  held  to  be  a  ''  dealing  " 
with  the  bankrupt  under  section  94  (3)  of  the  Act  of  1869, 
and  protected  accordingly.     And  see  Me  Waugh,  ex  p,  Dickin, 

4  Ch.  D.  524,  where  goods  were  seized  after  notice  under  a 
building  contract  entered  into  before  notice. 

The  giving  to  the  bankrupt  a  post-dated  cheque  for  value 
after  act  of  bankruptcy,,  but  before  adjudication  and  without 
notice,  was  held  to  be  protected.  {Ex  p.  Richdaley  re  Palmer^ 
19  Oh.  D.  409.) 

As  to  a  distress  being  a  transaction  within  2  &  3  Yict.  c.  29, 
see  Lacking  ton  y.  Elliott  ^  7  M.  &  O.  538.  Taking  possession 
under  a  bill  of  sale  or  notice  to  the  party  liable  so  as  to  take 
a  trade  debt  out  of  the  order  and  disposition  of  the  assignor, 
were  held  to  be  dealings.  {Graham  y.  Furber,  14  C.  B.  134  ; 
see  also  Pariente  y.  Pennel,  2  M.  &  Bob.  517 ;  Ex  p.  Sty  an,  2 
M.  D.  &  D.  213 ;  1  Phil.  105 ;  Young  y.  Hope,  2  Ex.  105 ;  £e 
Pritchard,  Forb.  238 ;  Wright  y.  FearnUy,  6  8c.  813;  7  Dow. 
129 ;  5  Bing.  N.  C.  89 ;  Fawcett  y.  Feame,  6  Q.  B.  20 ;  Ex  p. 
Majoribanks,  De  Q.  466.)  It  was  held,  however,  that  the 
protecting  provisions  of  sections  94  and  95  of  the  Act  of 
1869,  had  no  operation  as  regarded  a  transaction  made  void 
by  the  Bills  of  Sale  Act,  1854.     {Ex  p,  Atttvater,  re  Turner, 

5  Ch.  D.  27 ;  followed  in  Exp,  Payne,  re  Cross,  11  Ch.  D.  539.) 
It  is  presumed  that  the  present  section  will  in  like  maimer  not 
protect  any  transaction  void  under  the  Acts  of  1878  and  1882, 
or  that  of  1854. 

Where  a  trader's  goods  were  seized  by  the  sherifE  under  a 
judgment  obtained  ^er  the  act  of  bankruptcy,  and  the  land- 
oid  of  the  house  where  the  trade  was  carried  on  gave  notice 
to  the  sheriff  that  the  goods  were  his,  it  was  held  that  such 
notice  was  not  a  protected  ''  dealing"  within  the  meaning  of 
section  94  (3)  of  the  Act  of  1869,  so  as  to  render  it  operative 
to  determine  the  reputed  ownership  of  the  bankrupt.  {Ex  p, 
Dorman,  re  Lake,  L.  B.  8  Ch.  51.)  Although  a  power  of 
attorney  must,  as  a  general  rule,  be  treated  as  revoked  by.  an 
act  of  bankruptcy  committed  by  the  giver,  as  against  the 
trustee  under  a  subsequent  banlmiptcy,  still,  where  after  the 
act  of  bankruptcy,  but  before  the  adjudication,  property  was 
conveyed  under  the  power  to  a  bond  fide  purchaser,  who  had 
no  notice  of  the  act  of  bankruptcy,  it  was  decided  that  he 
might  hold  the  property  as  against  the  trustee.  {Ex  p,  Snow^ 
baU,  re  Douglas,  L.  B.  7  Ch.  534.) 

yy.B.  K 
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I  49,  The  reoeiying  order  is  substitated  for  tlie  adjadication, 

which  was  formerly  the  date  prior  to  which  the  payment,  ftc. 


8ab-B.  (1).       must  have  been  made. 

"  Notice  of  any  available  act  of  bankrupley" 

8ab-8.  (2).  j^  iq  -^liat  is  an  available  act  of  bankruptcji  see  sectioii 

168  (1).  Notice  under  the  Act  of  1869  was  held  not  to  be 
confined  to  notice  of  an  act  of  bankruptcy  available  for  the 
particular  creditor  who  obtained  adjudication  (Hood  v. 
Newby,  21  G.  D.  605),  and  now  ''  available"  ia  defined  by 
the  statute. 

What  in  When  an  act  of  bankruptcy  has  been  in  fact  cozmnitted, 

"  notioe ;  ^^^  communication  which  brings  to  the  knowledge  of  a  per- 

son the  alleged  fact  that  an  act  of  bankruptcy  has  been  com- 
nutted  in  any  way  which  ought  to  induce  him  as  a  reasonable 
man  to  believe  that  the  notification  was  true,  is  sufficient  notice. 
{Hope  V.  Meek,  10  Ex.  829 ;  25  L.  J.  Ex.  Ch.  11.)    Notioe,  in 
fact,  means  knowledge,  or  wilfully  abstaining  from  acquiring 
it  {Bird  v.  Baes,  6  M.  &  O.  143) ;  and  a  knowledge  of  facts 
from  which  an  inference  may  reasonably  be  drawn  that  an 
act  of  bankruptcy  has  been  committed,  e.  y.,  knowledge  that 
a  person  has  left  his  home  and  place  of  business  in  oifQcul* 
ties,  and  contrary  to  the  rules  of  his  employment  as  a  post- 
master {Smith  V.  Osbom,  1  F.  &  F.  267),  is  a  sufficient  notice  ; 
and  this  is  so  even  although  the  person  who  had  such  know- 
ledge deny  that  he  drew  any  such  inference  {Exp,  Snowball^ 
re  Douplaa,  L.  B.  7  Ch.  524),  or  that  he  knew  that  the  facts 
of  which  he  had  knowledge  amoimted  to  an  act  of  bankruptcy. 
{Lackington  v.  Elliott^  8  Scott,  N.  E.  275.)    An  execution 
creditor  is  deemed  to  have  notice  of  the  proceedings  under 
his  own  execution,  and  therefore  in  Ex  p,  Dawes,  re  Huehand^ 
L.  B.  19  Eq.  438,  where  a  creditor  issued  an  execution  against 
a  trader  for  a  debt  exceeding  £50,  and  after  the  sale  of  the 
goods  by  the  sheriff  the  same  creditor  issued  a  second  execn- 
tion  against  the  trader  for  another  debt  exceeding  £50,  and 
the  money  produced  by  the  sale  under  the  second  execution 
had  been  paid  over  to  the  creditor,  and  afterwards  the  debtor 
was  adjudicated  a  bankrupt  upon  the  act  of  bankruptey 
committed  by  the  seizure  and  sale  under  the  first  execution,  it 
was  held  that  although  the  money  produced  by  the  first  enle 
had  not  been  paid  over  to  the  creditor  until  after  the  sale 
imder  the  second  execution,  and  although  it  was  not  proved 
that  the  creditor  had,  when  the  sale  took  place  under  tlie 
second  execution,  any  actual  knowledge  that  the  sale  Kad 
been  made  under  the  first  execution,  yet  that  he  must  l>e 
deemed  to  have  had  constructive  notice  thereof.  It  is  not  neces- 
sary that  the  notice  should  be  specific  notice  of  the  particular  act. 
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(Turner  v.  Hardcastle,  11  C.  B.  N.  S.  683.)     Notice  by  the        {  49. 

banknipt  that  he  has  committed  several  acts  of  bankruptcy  is *- — 

sufficient  notice  (,UdaU  v.  Walton,  14  M.  &  W.  254);  but 
notice  of  an  intention  to  commit  an  act  of  bankruptcy  is  not 
notice  of  an  act  of  bankruptcy  haying  been  committed.  {Ex  p. 
Halifax,  2  M.  D.  &  D.  544 ;  Ex  p.  Qlyn,  6  Jur.  839 ;  Brewin 
Y,  Short,  5  E.  &  B.  222 ;  24  L.  J.  Q.  B.  297  ;  Ex  p.  Robinson, 
32  L.  T.  230 ;  Conway  v.  Nail,  1  C.  B.  643.)  It  is  to  be 
observed,  however,  that  by  section  4  (h)  a  new  act  of  bank- 
ruptcy is  created,  consisting  of  notice  by  a  debtor  to  any  of  his 
creditors  that  he  is  about  to  suspend  payment  of  his  debts. 

In  the  case  of  Brewin  v.  Briscoe,  28  L.  J.  Q.  B.  329, 
Crompton,  J.,  said  that  the  knowledge  or  notice  requisite 
need  not  amount  to  certainty,  it  need  only  be  such  as  to  lead 
the  person  to  enquire ;  but  in  Evans  v.  Hallam,  L.  B.  6  Q.  B. 
713,  Oockbum,  C.  J.,  said,  that  to  say  something  to  a  person 
which  might  possibly  put  him  to  further  inquiry,  or  to  tell 
him  something  which,  if  he  were  to  inquire  further,  would 
show  him  that  an  act  of  bankruptcy  existed,  was  not  a  suffi- 
cient notice.  But  notice  to  an  execution  creditor  that  a  bank- 
ruptcy petition  had  been  filed  against  the  execution  debtor 
(stating  time  and  place)  was  held  sufficient  notice  of  an  act  of 
bankruptcy,  since  the  creditor  oufht  to  know  that  the  petition 
would  contain  a  statement  of  the  commission  of  an  act  of 
bankruptcy.  {Evans  v.  Hallam  distinguished;  Lucas  v.  Dicker, 
6  a  B.  D.  84.) 

Notice  to  a  solicitor  in  relation  to  a  matter  in  which  he  is  to  aolidtor, 
employed  {Pennell  v.  Stephens,  7  C.  B.  987 ;  Rothwell  v. 
Timbrell,  1  D.  N.  S.  778),  or  to  his  derk,  who  has  discretion 
in  the  matter  {Pike  v.  Stephens,  12  Q.  B.  465),  or  who  either 
ought  to  have  or  has  communicated  it  to  his  principal  {Pennell 
V.  Stephens,  ubi  sup.),  is  notice  to  his  client,  but  not  unless  he 
is  acting  in  that  particular  matter  on  behalf  of  the  person 
whom  it  is  sought  to  affect  with  notice.  {Brewin  v.  Briscoe,  28 
L.  J.  Q.  B.  329 ;  Brittain  v.  Brown,  24  L.  T.  504.)  It  appears 
that  the  knowledfi;e  of  one  non-dormant  of  two  peurtners  is  the 
knowledge  of  botti.  {Edwards  v.  Cooper,  11  Q.  B.  33 ;  Bignold 
V.  Waterhouse,  1  M.  &  8.  255—259.) 

Notice  to  the  sheriff's  officer  in  possession  is  not  notice  to  to  Bheriff ; 
the  execution  creditor  {Ex  p.  Schulte,  re  MatanlS,  L.  B.   9 
Ch.  409),  nor  is  notice  to  the  sheriff.   {Ramsay  v.  Eaton,  10  M. 
&  W.  22.)    As  to  notice  to  a  distraining  bailiff,  see  Lacking  ton 
▼.  ElUott,  7  M.  &  G.  539. 

A  written  notice  sent  by  post  will  be  considered  as  being  by  post  and 
given  when  in  the  ordinary  course  the  letter  will  arrive  td^^raph. 
(^Loader  v.  Hiscock,   1  F.  &  F.  132),  unless  the  person  to 
whom  it  is  sent  can  show  that  he  was  prevented  from  reading 

h2 
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8  48»        ^^  letter,  or  that,  without  wilful  delay,  he  did  not  in  fact 

* —  read  it  until  afterwards.    {Bird  v.  Basty  6  M.  &  G.  143.)    As 

to  notice  by  telegram,  see  Ex  p.  Langley,  re  Bishop,  13  Ch. 
D.  110. 

Onus  of  prov-  It  was  held,  in  Pearson  v.  Graham,  6  A.  &  E.  899,  which 
ing  notice.  ^as  followed  in  Ex  p,  Schulte,  re  MatanUy  L.  E.  9  Ch.  409, 
that  the  onus  of  proving  want  of  notice  is  upon  the  person  who 
relies  upon  such  want  of  notice ;  in  Brittain  v.  Brownj  ubi  sup. 
however,  where  the  question  arose  whether  notice  to  an 
attorney  was  sufficient  notice  to  his  client,  Lush,  J.,  expressed 
an  opinion  that  the  onus  of  proving  that  such  notice  was  suffi- 
cient lay  upon  the  party  relying  on  the  notice ;  but  Ex  p, 
Schulte,  re  Matanli  nas  now  been  followed  in  Ex  p.  Cart" 
Wright,  re  Joy,  44  L.  T.  883. 


Realization  of  Property. 

of        50.  (1.)  The  trustee  shall,  as  soon  as  may  be,  take  pes- 
t^^rte^  ^     session  of  the  deeds,  books,  and  documents  of  the  bank- 
rupt, and  all  other  parts  of  his  property  capable  of  manual 
delivery. 

(2.)  The  trustee  shall,  in  relation  to  and  for  th/B  purpoee 
of  acquiring  or  retaining  possession  of  the  property  of  the 
bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver 
of  the  property  appointed  by  the  High  Court,  and  the 
Court  may  on  his  application,  enforce  such  acquisition  or 
retention  accordingly. 

(3.)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  stock,  shares  in  ships,  shares,  or  any  other  pro- 
perty transferable  in  the  books  of  any  company,  office,  or 
person,  the  trustee  may  exercise  the  right  to  transfer  the 
property  to  the  same  extent  as  the  bankrupt  might  have 
exercised  it  if  he  had  not  become  bankrupt. 

(4.)  Where  any  part  of  the  property  of  the  bankrupt  is 
of  copyhold  or  customary  tenure,  or  is  any  like  property 
passing  by  surrender  and  admittance  or  in  any  m'Tnn<^y 
maimer,  the  trustee  shall  not  be  compellable  to  be  ad- 
mitted to  the  property,  but  may  deal  with  it  in  the 
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manner  as  if  it  had  been  capable  of  being  and  had  been       g  50* 
duly  surrendered  or  otherwise  conveyed  to  such  uses  as  the 
trustee  may  appoint;  and  any  appointee  of  the  trustee 
shall  be  admitted  to  or  otherwise  invested  with  the  property 
aooordingly. 

(5.)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed  to 
have  been  duly  assigned  to  the  trustee. 

(6.)  Any  treasurer  or  other  officer,  or  any  banker, 
attorney,  or  agent  of  a  bankrupt,  shall  pay  and  deliver  to 
the  trustee  all  money  and  securities  in  his  possession  or 
power,  as  such  officer,  banker,  attorney,  or  agent,  which 
he  is  not  by  law  entitled  to  retain  as  against  the  bankrupt 
or  the  trustee.  If  he  does  not  he  shall  be  guilty  of  a 
contempt  of  Court,  and  may  be  punished  accordingly  on 
the  application  of  the  trustee. 

By  Bule  259,  ''no  person  shall,  as  against  the  official  Sab-s.  (l). 
receiver  or  trustee,  be  entitled  to  withhold  possession  of  books 
of   account  belonging  to  the  debtor,  or  to  set  up  any  lien 
thereon."    Sub-sections  (1),  (3),  (4),  and  (5),  were  included 
in  section  22  of  the  Act  of  1869. 

'*  Stocky  shares  in  shipSy  shares,  or  any  other  property  transfer-  Stock,  Bhares, 
able  in  the  hooks  of  any  company,  office,  or  person^  &o. 

By  12  &  13  Vict.  c.  106,  s.  128,  Government  stock,  funds  or 

annuities,  or  any  stock  of  any  public  company,   either  in 

England,  Scotland,  or  Ireland,  of  any  bankrupt,  standing  in 

his  name  in  his  own  right,  was  transferable  to  the  assignees 

by  order  of  the  Court.     Under  this  section  no  such  order,  it 

will  be  seen,  is  necessary ;  also  there  is  this  difference  in  the 

form  of  the  section,  that  the  old  section  was  limited  in  terms 

to  stock,  &c.  in  England,  Scotland,  or  Ireland,  while  the  new 

section  contains  no  such  limitation.      The  definition  of  the 

property  of  the  bankrupt  divisible  among  his  creditors  in  this 

Act,  renders  the  words  ''standing  in  his  name  in  his  own 

right"  contained  in  that  section  unnecessary. 

Under  that  section  the  Ck)urt  of  Chancery,  on  a  bill  filed 
against  the  Bank  of  England,  ordered  the  bank  to  transfer  to 
tlie  assignees  stock  in*  wnich  the  bankrupt  had  invested  in  a 
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I  60        fiotitioiis  name  for  the  pQipose  of  defraading  his  ereditora. 

— * —  (Green  v.  Bank  of  England,  3  Y.  &  0. 722.) 


^^Property  of  copyhold  or  eusiomarv  tenure,  or  any^  Uke  properfy, 
paeeing  by  surrender  aftd  admUtaneey  or  m  any  simUar 


manner*^* 


Copyhold  and  customarj  property,  it  has  already  be^ 
pointed  out  (see  p.  180),  waa  ezpremly  excepted  from  the 
operation  of  the  Act  of  1849,  s.  142,  and  did  not  vest  in  the 
assignees ;  but  the  Ck>urt  had  power  to  dispose  of  snch  pro- 
perty for  the  benefit  of  the  creditors^  and  to  make  an  cvder 
vesting  the  copyhold  in  the  appointee  of  the  assignee  (12  & 
13  Vict.  c.  106,  s.  209 ;  24  &  25  Vict.  o.  134,  s.  114),  whom  the 
lord  was  boimd  to  admit  on  his  paying  the  usual  fines. 

Sttb-s.  (6).  Applications  for  the  committal  of  any  person  to  prison  must 

be  made  in  open  Court,  Bule  5  (f);  on  affidavit,  Bule  77. 
Notice  and  hearing  of  application,  Kule  78. 

g^l2Q„  of  SL  Any  person  acting  under  warrant  of  the  Court  may 

FJ|F"*y  ^  seize  any  part  of  the  property  of  a  bankrupt  in  the  custody 
or  possession  of  the  bankrupt,  or  of  any  other  person,  and 
with  a  view  to  such  seizure  may  break  open  anj  house, 
building,  or  room  of  the  bankrupt  where  the  bankrupt  is 
supposed  to  be,  or  any  building  or  reoeptade  of  the  bank- 
rupt where  any  of  his  property  is  supposed  to  be ;  and 
where  the  Cour£  is  satisfied  that  there  is  reason  to  believe 
that  property  of  the  bankrupt  is  concealed  in  a  bouse  or 
place  not  belonging  to  him,  the  Court  may,  if  it  thinks  fit, 
grant  a  search  warrant  to  any  oonstable  or  officer  of  the 
Court,  who  may  execute  it  according  to  its  tenor. 

Execution  of  warrants,  section  119.    To  whom  addressed, 
Bule  75. 

Sequestration  52.  (1.)  Where  a  bankrupt  is  a  beneficed  dergyman, 
oal  benefioe.  ^®  trustee  may  apply  for  a  sequestration  of  the  profits  of 
the  benefice,  and  the  certificate  of  the  appointment  of  the 
trustee  shall  be  sufficient  authority  for  the  granting  of 
sequestration  without  any  writ  or  other  proceeding,  and 
the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari 
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faoiaa  foimded  on  a  judgment  agamst  the  bankrapt,  and  1 52. 
shall  have  priority  over  any  other  sequestration  issued 
after  the  commenoement  of  the  bankruptoy  in  respect 
of  a  debt  provable  in  the  bankruptcy^  except  a  sequestra- 
tion issued  before  the  date  of  the  receiving  order  by  or  on 
behalf  of  a  person  who  at  the  time  of  the  issue  thereof 
had  not  notice  of  an  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  for  grounding  a  receiving  order 
agamst  him. 

(2.)  The  bishop  of  the  diocese  in  which  the  benefice  is 
situate  may,  if  he  thinks  fit,  appoint  to  the  bankrupt  such 
or  the  like  stipend  as  he  might  by  law  have  appointed  to  a 
curate  duly  licensed  to  serve  the  benefice  in  case  the  bank- 
rupt had  been  non-resident^  and  the  sequestrator  shall  pay 
the  sum  so  appointed  out  of  the  profits  of  the  benefice  to 
the  bankrupt,  by  quarterly  instalments  while  he  performs 
the  duties  of  the  benefice. 

(3.)  The  sequestrator  shall  also  pay  out  of  the  profits  of 
the  benefice  the  salary  payable  to  any  duly  licensed  curate 
of  the  church  of  the  benefice  in  respect  of  duties  performed 
by  him  as  such  during  four  months  before  the  date  of  the 
receiving  order  not  exceeding  fifty  pounds. 

(4.)  Nothing  in  this  section  shall  prejudice  the  operation 
of   the   Ecclesiastical   Dilapidations  Act,   1871,  or   the  34  &  35  vict. 
Sequestration  Act,  1871,  or  any  mortgage  or  charge  duly  ^I'^sTict. 
created  under  any  Act  of  Parliament  before  the  commence-  ^'  ^^* 
ment  of  the  bankruptcy  on  the  profits  of  the  benefice. 

Writs  of  levari  facias  are  no  longer  to  be  issued  in  any  civil  Sab-s.  (l). 
proceeding.     (Section  146  (2).) 

This  section  corresponds  to  section  88  of  the  Act  of  1869. 

The  priority  now  given  by  section  (1)  is  a  priority  over 
sequestrations  issued  ''  in  respect  of  a  debt  provable  in  the 
bankruptcy."  This  limitation  was  not  expressed  in  section  88. 
It  was  held  under  the  latter  section  that  no  priority  was  given 
as  between  trustees  in  two  different  bankruptcies,  and  that 
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§  62.        ^^  ^^^^  o^  ^^  dergyman  having  o1>tained  his  dischaTge,^did 

— not  prevent  his  trustee  from  issuing  a  sequestration  of  the 

benefice  held  by  the  bankrupt  at  the  time  of  the  bankruptcy. 
{Exp.  Chick,  re  Meredith,  11  Ch.  D.  731.) 

Apprraria-  58.  (1.)  Where  a  bankrupt  is  an  officer  of  the  army 
of  pay  OP  or  navy,  or  an  officer  or  clerk,  or  otherwise  employed  or 
^^  to  ere-  Q^gi^ge^  jj^  tj^e  Qiyil  service  of  the  Crown,  the  trustee  shall 

receive  for  distribution  amongst  the  creditors  so  much  of. 
the  bankrupt's  pay  or  salary  as  the  Court,  on  the  applica- 
tion of  the  trustee,  with  the  consent  of  the  chief  officer  of 
the  department  under  which  the  pay  or  salary  is  enjoyed, 
may  direct.  Before  making  any  order  under  this  sub- 
section the  Court  shall  communicate  with  the  chief  officer 
of  the  department  as  to  the  amount,  time,  and  maimer  of 
the  payment  to  the  trustee,  and  shall  obtain  the  written 
consent  of  the  chief  officer  to  the  terms  of  such  payment. 

(2.)  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or 
income  other  than  as  aforesaid,  or  is  entitled  to  any  half- 
pay,  or  pension,  or  to  any  compensation  granted  by  the 
Treasury,  the  Court,  on  the  application  of  the  trustee,  shall 
from  time  to  time,  make  such  order  as  it  thinks  just  for 
the  payment  of  the  salary,  income,  half-pay,  pension,  or 
compensation,  or  of  any  part  thereof,  to  the  trustee,  to  be 
applied  by  him  in  such  manner  as  the  Court  may  direct. 

(3.)  Nothing  in  this  section  shall  take  away  or  abridge 
any  power  of  the  chief  officer  of  any  public  department  to 
dismiss  a  bankrupt,  or  to  declare  the  pension,  half-pay,  or 
compensation  of  any  bankrupt  to  be  forfeited. 

This  section  corresponds  in  substance  with  sections  89  and 
90  of  the  Act  of  1869.  Under  those  sections  it  was  held  that 
the  payment  must  be  one  to  which  the  bankrupt  had  a  legal 
or  equitable  claim,  and  therefore  a  purely  voluntary  alio  wajice 
made  to  the  bankrupt  was  not  income  within  those  sections, 
and  no  order  could  be  made  for  the  payment  of  any  part  of 
such  allowance,  when  received  by  the  bankrupt,  to  the  trustee, 
{Exp.  Wicks,  17  Ch.  D.  70.) 
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The  pension  of  a  retired  judge  of  a  crown  colony,  granted       S  53, 

by  the  oecretary  of  State  for  the  Colonies,  and  voted  annually — 

by  the  Legislature  of  the  Colony,  was  held  to  be  income.  {Ex 
p.  HugginSf  21  Ch.  D.  85.)  The  meaning  of  ''  salary  or  in* 
come  "  is  not  defined,  but  it  is  submitted  that  because  a  man 
receives  his  earnings  quarterly,  or  in  some  other  shape  popu- 
hi\j  called  salary  or  income,  he  will  not  be  placed  in  a  worse 
position  than  those  whose  earnings  are  not  so  described. 

Notice  of  application  to  bankrupt,  who  is  at  liberty  to  show 
cause,  Bule  71,  Form  88.  Copy  of  proposed  order  to  chief  of 
department,  under  sub-section  (1),  Kule  72.  Copy  of  order  to 
chief  of  department,  under  sub-section  (2),  Eule  73.  Hescind- 
ing  order,  or  reducing  amount,  Bule  74. 

64,  (1.)  Until  a  trustee  is  appointed  the  official  receiver  Yestbg  and 
shall  be  the  trustee  for  the  purposes  of  this  Act,   and  property, 
immediately  on  a  debtor  being  adjudged  bankrupt,  the 
property  of  the  bankrupt  shall  vest  in  the  trustee. 

(2.)  On  the  appointment  of  a  trustee  the  property  shall 
forthwith  pass  to  and  vest  in  the  trustee  appointed. 

(3.)  The  property  of  the  bankrupt  shall  pass  from  trustee 
to  trustee,  including  under  that  term  the  official  receiver 
when  he  fills  the  office  of  trustee,  and  shall  vest  in  the 
trustee  for  the  time  being  during  his  continuance  in  office, 
without  any  conveyance,  assignment,  or  transfer  whatever. 

(4.)  The  certificate  of  appointment  of  a  trustee  shall,  for 
all  purposes  of  any  law  in  force  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording 
of  conveyances  or  assignments  of  property,  be  deemed  to 
be  a  conveyance  or  assignment  of  property,  and  may  be 
registered,  enrolled,  and  recorded  accordingly. 

Sub-section  (4),  which  is  the  same  as  section  83  (8)  of  the  Sab-s.  (4). 
Act  of  1869,  is  very  similar  to  section  143  of  the  Act  of  1849, 
on  which  section  see  Anan.f  1  Dea.  &  C.  349 ;  Ex  p.  Coles,  re 
Jiucker,  1  D.  &  C.  100;  Hodgson  y.  Sharp,  10  East,  350  ;  Lane 
V.  Smith,  14  Beav.  49. 

56.  (1.)  Where  any  part  of  the  property  of  the  bank-  DiBdaimer  of 
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§  66.  ^mpt  oonsifits  of  land  of  any  tenure  burdened  ^th  onerous 
^Bgoaapio-  <X}YenB,ntBj  of  shares  or  stock  in  oompanies,  of  unprofitable 
P^^-  oontraotsy  or  of  any  other  property  that  is  unsaleable,  or 

not  readily  saleable,  by  reason  of  its  binding  the  pos- 
sessor thereof  to  the  perf  ormanoe  of  any  onerous  act,  or  to 
the  payment  of  any  sum  of  money,  the  trustee,  notwith- 
standing that  he  has  endeavoured  to  sell  or  has  taken  pos- 
session of  the  property,  or  exeroised  any  aot  of  ownership 
in  relation  thereto,  but  subject  to  the  provisions  of  this 
section,  may,  by  writing  signed  by  him,  at  any  time  within 
three  months  after  the  first  appointment  of  a  trustee,  dis- 
claim the  property. 

Provided  that  where  any  such  property  shall  not  have 
come  to  the  knowledge  of  the  trustee  within  one  month 
after  such  appointment,  he  may  disclaim  such  property  at 
any  tune  within  two  months  after  he  first  became  aware 
thereof. 

(2.)  The  disclaimer  shall  operate  to  determine,  as  from 
the  date  of  disclaimer,  the  rights,  interests,  and  liabilities 
of  the  bankrupt  and  his  property  in  or  in  refipect  of  the  pro- 
periy  disclaimed,  and  shall  also  discharge  the  trustee  from 
all  personal  liability  in  respect  of  the  property  disclaimed, 
as  from  the  date  when  the  property  vested  in^  him,  but 
shall  not,  except  so  far  as  is  necessary  for  the  purpose  of 
releasing  the  bankrupt  and  his  property  and  the  trustee 
from  liability,  affect  the  rights  or  liabilities  of  any  other 
person. 

(3.)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease  with- 
out the  leave  of  the  Court,  except  in  any  cases  which  may 
be  prescribed  by  general  rules,  and  the  Court  may,  before 
or  on  granting  such  leave,  require  such  notices  to  be  given 
to  persons  interested,  and  impose  such  terms  as  a  condition 
of  granting  leave,  and  make  such  orders  with  respect  to 


DISCLAIMER  OF  0KEB0U8  PROPERTY.  251 

fiztures,  tenant's  improyementsy  and  other  matters  arising       j  55. 
out  of  the  tenancy  as  the  Court  thinks  just. 

(4.)  The  trastee  shall  not  be  entitled  to  diflclaim  any 
property  in  pursuanoe  of  this  section  in  any  case  where  an 
application  in  writing  has  been  made  to  the  trustee  by  any 
person  interested  in  the  property  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  the  trustee  has  for  a 
period  of  twenty-eight  days  after  the  receipt  of  the  appli- 
cation,  or  such  extended  period  as  may  be  allowed  by  the 
Crourty  declined  or  neglected  to  give  notice  whether  he  dis- 
claims the  property  or  not ;  and,  in  the  case  of  a  contract, 
if  the  trustee,  after  such  application  as  aforesaid,  does  not 
within  the  said  period  or  extended  period  HiartUim  the 
contract,  he  shall  be  deemed  to  have  adopted  it. 

(6.)  The  Gomrt  may,  on  the  application  of  any  person 
who  is,  as  against  the  trustee,  entitled  to  the  benefit  or 
subject  to  the  burden  of  a  contract  made  with  the  bank- 
rupt, make  an  order  rescinding  the  contract  on  such  terms 
as  to  payment  by  or  to  either  party  of  damages  for  the 
non-performance  of  the  contract,  or  otherwise,  as  to  the 
Court  may  seem  equitable,  and  any  damages  payable 
imder  the  order  to  any  such  person  may  be  proved  by  him 
as  a  debt  under  the  bankruptcy. 

(6.)  The  Court  may,  on  application  by  any  person 
either  claiming  any  interest  in  any  disclaimed  property,  or 
under  any  liability  not  discharged  by  this  Act  in  respect  of 
any  disclaimed  property,  and  on  hearing  such  persons  as 
it  thinks  fit,  make  an  order  for  the  vesting  of  the  property 
in  or  delivery  thereof  to  any  person  entitled  thereto,  or  to 
whom  it  may  seem  just  that  the  same  should  be  delivered 
by  way  of  compensation  for  such  liability  as  aforesaid,  or 
a  trustee  for  him,  and  on  such  terms  as  the  Court  thinks 
just ;  and  on  any  such  vesting  order  being  made,  the  pro- 
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I  66.  perty  oomprised  therein  shall  vest  aooordingly  in  the 
person  therein  named  in  that  behalf  without  any  con- 
veyance or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is 
of  a  leasehold  nature,  the  Court  shall  not  make  a  vesting 
order  in  favour  of  any  person  claiming  under  the  bankrupt^ 
whether  as  under-lessee  or  as  mortgagee  by  demise  except 
upon  the  terms  of  maHng  such  person  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to 
under  the  lease  in  respect  of  the  property  at  the  date  when 
the  bankruptcy  petition  was  filed,  and  any  mortgagee  or 
under-lessee  declining  to  accept  a  vesting  order  upon  such 
terms  shall  be  excluded  from  all  interest  in  and  security 
upon  the  property,  and  if  there  shall  be  no  person  claiming 
under  the  bankrupt  who  is  willing  to  accept  an  order 
upon  such  terms,  the  Court  shall  have  power  to  vest  the 
bankrupt's  estate  and  interest  in  the  property  in  any 
person  liable  either  personally  or  in  a  representative  cha- 
racter, and  either  alone  or  jointly  with  the  bankrupt  to 
perform  the  lessee's  covenants  in  such  lease,  freed  and 
discharged  from  all  estates,  incumbrances,  and  interests 
created  therein  by  the  bankrupt. 

(7.)  Any  person  injured  by  the  operation  of  a  disclaimer 
under  this  section  shall  be  deemed  to  be  a  creditor  of  the 
bankrupt  to  the  extent  of  the  injury,  and  may  accordingly 
prove  the  same  as  a  debt  under  the  bankruptcy. 

Nature  of  This  section  seems  intended  to  embody  sections  23  and  24 

ppeaent  enact-  of  the  Act  of  1869,  and  Rule  24  of  the  G.  R.  of  1871,  with  the 
™«^*-  principal  decisions  thereon.     The  sections  and  rule  referred  to 

gave  rise  to  a  great  number  of  cases,  the  principal  difficulty 
under  them  being  to  determine  how  far,  and  in  what  way,  a 
disclaimer  affected  the  rights  of  persons  other  than  the  bank- 
rupt. Questions  also  arose  as  to  the  personal  liability  of  the 
trustee  for  rent,  and  on  covenants  and  contracts,  and  the  effect 
of  disclaimer  on  such  liability.    It  is  proposed  shortly  to  call 
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attentioii  to  the  proyisions  of  the  new  section,  and  to  compare        R'  55^ 
it  with  section  23,  and  the  principal  decisions  thereon.  - 


Sub-section  1  re-enacts  the  first  part  of  section  23,  but  sub-  Sub-s.  (1). 
stitutes   the  words  ''shares  or   stock    in    companies"    for  DiBoUimer in 
'^  immarketable  shares  in  companies."     The  disclaimer  is  to  what  oases, 
be  by  writing  signed  by  the  trustee,  and  this  embodies  the  w^bowtobe 
decision  in  Wilson  y.  Wallani,  6  Ex.  D.  155,  in  which  a  written 
disclaimer  signed  by  the  trustee's  solicitor  was  held  invalid. 
The  disclaimer  must  now  be  made  within  three  months  of  the 
trustee's  appointment,  or  within  two  months  after  the  property 
first  came  to  his  knowledge,  subject  to  the  provisions  of  sec- 
tion (4)  as  to  notice  to  disclaim. 

Sub-section  (2)  expressly  enacts  what  was  decided  in  many  Snb-s.  (2). 
cases  to  be  the  meaning  of  the  former  section  as  to  the  effect  ^ffeot  of  dis- 
of  a  disclaimer.     As  regards  the  bankrupt  and  his  property,  olaimer. 
the  disclaimer  determines  his  rights,  interests  and  liabilities  in 
the  property  disclaimed,  as  from  the  date  of  disclaimer.     As 
regards  the  trustee  personally,  his  liability  is  determined  by 
the  disclaimer  as  from  the  date  when  the  property  vested  in 
him.     As  regards  third  persons  their  rights  and  liabilities  are 
not  affected,  except  so  far  as  may  be  needed  to  release  the 
bankrupt  and  his  property,  and  the  trustee  from  liability. 

All  this  appears  to  be  an  enactment  of  the  law  as  laid  down 
in  Ex  p.  Walton,  re  Levy,  17  Ch.  D.  746,  and  the  cases  which 
followed  it. 

Under  the  former  Act  a  disclaimer  related  back  to  the  order 
of  adjudication.  The  difficulties  caused  by  this  relation  (as  to 
which  see  £x  p.  Glegg,  re  Latham,  19  Ch.  D.  7)  seem  to  be 
remedied  by  abolishing  relation,  so  far  as  the  banlarupt  and  his 
property  are  concerned.  The  trustee  for  his  part  can  now  ab- 
solutely free  himself  from  all  personal  liability,  past  as  well 
as  future,  by  disclaiming  within  three  months  from  the  time 
when  the  property  vested  in  him,  or  two  months  from  his  first 
becoming  aware  of  the  property.  This  would  seem  to  be  so 
whether  before  disclaimer  he  has  or  has  not  occupied  benefi- 
cially, the  effect  of  the  disclaimer  being  to  place  him  in  the 
position  of  never  having  had  the  property  vested  in  him,  and 
of  therefore  never  havmg  become  hable  in  respect  thereof. 
Generally  this  sub-section  appears  to  embody  tiiie  law  as  laid 
in  Ex  p.  AUen,  re  FusseU,  20  Ch.  D.  341.  In  such  a  case  the 
bankrupt's  estate  would  seem  to  remain  liable  for  rent,  and 
on  the  covenants  down  to  the  date  of  disclaimer,  and  proof 
would  accordingly  be  on  the  contract  or  for  breach  until 
disclaimer,  euid  for  damages  for  injury  by  operation  of  the 
disclaimer  after  that  date. 
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I  55^  The  limitation  of  the  time  within  vhich  the  trostee  may 

disclaim  would  seem  intended  to  prerent  any  injustice  to  the 

landlord  by  the  trustee  continuing  to  occupy,  and  then  dis- 
claiming alter  such  occupation.  The  landlord  or  other  person 
interested  can  still,  as  under  section  24  of  the  former  Act, 
compel  the  trustee  to  decide  whether  he  wHl  dJHclaim,  and  tLe 
trustee  will,  if  he  neglect  so  to  decide  for  twenty-eight  days, 
lose  his  right  to  disdaim.  In  the  case  of  a  contrtust  it  was 
held,  under  the  Act  of  1869,  that  negl^  to  disclaim  did  not 
put  the  trustee  personally  or  on  behalf  of  the  estate  in  the 
position  of  having  adopted  it,  the  only  remedy  of  the  other 
contracting  party,  in  case  the  trustee  ceased  to  perform  it, 
being  to  prove  for  damages  for  the  breach.  {Re  Sneezum,  ex 
p.  Daviiy  3  Ch.  D.  463.)  But  now,  by  sub-section  (4),  if  he  does 
not  within  the  twenty-eight  days  after  application  disclaim  the 
contract  he  will  be  deemed  to  have  adopted  it.  (See  post,  sub- 
section (5).)  And  if,  in  the  case  of  a  leaise,  the  trustee  doee  not 
disclaim  within  the  time  appointed  he  will  by  virtue  of  privity 
of  estate  be  personally  liable  for  rent,  and  on  the  covenants  in 
the  lease  from  the  date  of  his  appointment,  because  the  lease 
vests  in  him  as  from  that  date.  (Wilson  v.  WaUani^  5  Ex.  D. 
155;  Ex  p.  Dressier,  re  Solomon,  9  Ch.  D.  252;  Titierion  r. 
Cooper,  9  Q.  B.  D.  473.)  He  may,  however,  relieve  himself 
of  future  personal  liability  without  disclaiming  by  assigning 
the  lease  to  a  pauper,  and  this  whether  the  time  for  disclaiming 
has  or  has  not  gone  by.  {Hopkinson  v.  Lovering,  11  Q.  B.  D. 
92.)  And  in  any  case  a  txustee  is  entitled  to  indemnity  from 
the  estate.  {Lourey  v.  Barker,  5  Ex.  D.  170.)  Where  a  trustee 
in  whom  a  lease  had  become  vested  assigned  over  during  a 
current  quarter,  it  was  held  that  the  lessor  was  entitled  to 
recover  a  proportionate  part  of  the  quarter's  rent,  in  an  action 
against  the  trustee  brought  after  the  expiration  of  the  quarter, 
under  section  2  of  the  Apportionment  Act,  1870.  {Swansea 
Bank  V.  Thomas,  4  Ex.  D.  94.)  The  disclaimer  will  not  affect 
third  parties  unless  so  far  as  may  be  necessary  to  release  the 
bankrupt,  his  property,  and  the  trustee  from  liability.  It  was 
accordingly  decided,  under  the  Act  of  1869,  that  where  the 
bankrupt  was  assignee  of  a  lease,  the  rights  of  the  landlord 
and  original  lessee  were  unaffected  by  the  disclaimer,  thej 
being  remitted  to  their  original  positions.  (See  Smyth  v. 
North,  L.  E.  7  Ex.  242;  Exp.  East  and  West  India  Dock  Co,,  re 
Clarke,  17  Ch.  D.  759 ;  East  and  West  India  Dock  Co.  v.  Hill, 
22  Ch.  D.  14.)  So  also  a  surety  for  a  bankrupt  assignee  of  a 
lease  was  held  liable  to  pay  to  the  lessee  the  rent  which  the 
lessee  had  been  compelled  to  pay  by  the  lessor,  and  which  had 
accrued  due  after  the  disclaimer  by  the  trustee  in  the  bank- 
ruptcy of  the  assignee.     {Harding  v.  Preece,  9  Q.  B.  D.  281.) 
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Nor,  where  the  bankrupt  is  lessee,  can  the  landlord  upon  dis-        J  56* 

claimer  eject  a  sub-lessee  {SmaUey  v.  Hardinge^  7  Q.  B.  D.  

524),  while,  on  the  other  hand,  he  is  entitled  to  distrain  for 
the  rent  reserved  by  the  original  lease,  and  to  re-enter  for 
breach  of  the  lessee's  covenants  or  nonpayment  of  such  rent. 
{Exp.  Walton,  re  Levy,  17  Ch.  D.  746.) 

It  was  held,  under  the  Act  of  1869,  that  freehold  property,  Freeholds, 
if  burdened  with  onerous  covenants,  might  be  disclaimed,  the 
legal  estate  reverting  apparently  to  the  Crown.     {Re  Mercer 
and  Moore,  14  Ch.  D.  287.)     See  sub-section  (6),  post. 

As  to  a  disclaimer  of  shares,  see  JRe  West  of  England  Bank,  Shares. 
ex  p.  Budden  and  Roberts,  12  Ch.  D.  288,  in  which  case,  Fry,  J., 
seems  to  have  thought  that  if  a  call  is  made  in  the  interval 
between  the  winding-up  of  the  company  and  the  bankruptcy 
of  the  shareholder,  the  trustee  ought  to  be  put  on  the  list  of 
contributories  in  respect  of  that  call. 

A  similar  provision  to  that  contained  in  sub-section  (3),  as  Sab-s.  (3). 
to  obtaining  leave  to  disclaim  a  lease,  was  contained  in  Bule  28  Leave  to  dis- 
of  the  G.  K.  1878,  though  it  was  doubted  whether  the  rule  olain>- 
was  not  ultra  vires.  This  sub-section,  however,  gives  to  the 
Court  much  wider  express  powers  as  to  the  imposition  of 
terms  on  granting  leave  than  did  the  old  rule,  ana  empowers 
the  Court  to  make  such  orders  with  respect  to  fixtures,  tenants' 
improvements,  and  other  matters  arising  out  of  the  tenancy, 
as  the  Court  may  think  just.  This  latter  provision  would 
seem  to  enable  the  Court,  if  it  saw  fit,  to  give  a  remedy  in 
such  a  case  as  Ex  p.  Hart  Dyke,  re  Morrish,  22  Ch.  D.  410, 
where  it  was  held  that  upon  disclaimer  neither  the  landlord 
nor  the  trustee  could  cl^m  the  benefit  of  any  provisions  in 
the  lease  which  were  to  come  into  operation  at  the  expiration 
or  sooner  determination  of  the  term.  And  compcure  Alloway  v. 
Steere,  47  L.  T.  333,  where  a  landlord  was  held  not  entitled  to  set 
off  against  the  trustee's  claim  for  outgoing  veduation,  a  claim 
for  rent  due  at  the  commencement  of  the  bankruptcy.  The  pro- 
vision will  also  enable  the  Court  to  make  orders  as  to  fixtures, 
the  right  to  remove  which  occasioned  difficulty,  owing  to  the 
relation  of  a  disclaimer  under  the  old  Act.  (See  Exp.  Stwhenj 
re  Lavies,  7  Ch.  D.  127;  Exp.  Brook,  re  Roberts,  10  CSh.  D. 
100;  Ex  p.  Clegg,  re  Latham,  19  Ch.  D.  7.)  It  maybe 
doubted  whether  this  section  gives  the  Court  power  to  impose 
conditions,  e.  g.,  as  to  fixtures,  on  the  landlord,  but  the  Court 
€X>uld,  of  course,  give  the  trustee  unconditional  leave  to  dis- 
claim unless  the  landlord  submitted  to  such  an  order  as  would 
in  its  opinion  do  substantial  justice  between  the  parties. 

It  was  held,  imder  the  Act  of  1869,  that  in  determining  What  the 
^vehether  leave  should  be  given  to  a  trustee  to  disclaim,  the  ^^'^J^^^^ 
Court  ought  to  have  regard  only  to  the  question  whether  the  ^^^  laaTo. 
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I  55^       disclaimer  will  be  for  the  benefit  of  the  persons  interested  in 

the  administration  of  the  bankrupt's  estate,  and  ought  not  to 

hare  regard  to  any  collateral  consideration,  such  as  the  injury 
which  the  disclaimer  might  occasion  to  third  parties.  {Ex  p. 
East  and  West  India  Dock  Co,,  re  Clarke,  17  Ch.  D.  759.) 
This  case  seems  inconsistent  with  the  earlier  case  of  Ex  p, 
Buxton,  re  Muller,  15  Ch.  D.  289,  where  the  Court  seems  to 
have  thought  that  leave  to  disclaim,  ought  not  to  be  ^yen  to 
the  preju(&ce  of  an  equitable  mortgagee  if  he  was  wiUing  to 
take  an  assignment  of  the  legal  estate  in  the  lease,  and  to 
give  the  trustee  a  proper  and  sufficient  indenmity. 
Gompenflation  ^^^  principles  by  which  the  Court  was  guided  in  deciding 
to  landlord,  what  compensation  ought  to  be  paid  to  the  landlord  for 
occupation  by  the  trustee  as  a  condition  of  leave  to  dis- 
claim, under  Bule  28  of*  the  Bules  of  1871,  were  con- 
sidered in  several  cases.  The  case  of  Ex  p,  Ladbury,  re 
Turner,  17  Ch.  D.  532,  first  recognized  the  application  of  the 
Bule  as  between  the  lessor  and  the  trustee.  This  case  was 
followed  by  Ex  p.  Isherwood,  re  Knight,  22  Ch.  D.  384,  in 
which  case  Cotton,  L.  J.,  said,  at  p.  395:  *'In  determining 
what  the  trustee  ought  to  pay,  regard  must  be  had  to  two 
things,  whether  the  occupation  has  either  in  fact  produced  a 
benefit  to  the  bankrupt's  estate,  or  was  contemplated  as 
likely  to  produce  a  benefit."  A  more  limited  view,  restricting 
the  right  to  compensation  to  a  case  where  profit  had  actually 
accrued  to  the  estate  of  the  bankrupt,  seems  to  have  been 
taken  by  Jessel,  M.  B.,  in  the  case  of  Exp,  Izard,  re  Busheli^ 
23  Ch.  D.  115;  but  in  the  recent  case  of  Ex  p.  Amal,  re 
Witton,  24  Ch.  D.  26,  the  Court  of  Appeal  expressed  their 
concurrence  with  the  wider  view  expressed  by  Cotton,  L.  J., 
rather  than  with  that  of  Jessel,  M.  K.,  and  pointed  out  that 
it  was  not  necessary  for  the  decision  of  Ex  p.  Izard,  re 
Bushell  to  go  beyond  the  case  of  actual  profit,  since  the  Court 
came  to  the  conclusion  that  there  had  been  in  that  case  actual 
profit  to  the  bankrupt's  estate. 
Leare  where  In  one  case  leave  to  disclaim  was  given  after  the  lease  had 
lease  expired,  expired.  The  bankrupt  was  assignee  of  a  lease  of  a  house, 
which  he  continued  to  occupy  after  his  bankruptcy,  the  trustee 
neither  taking  possession  nor  exercising  any  act  of  ownership. 
At  the  expiration  of  the  lease  the  lessor  sued  the  original 
lessee  for  dilapidations.  The  lessee  served  a  third  party 
notice  on  the  trustee,  claiming  to  be  indemnified  by  him  as 
assignee  of  the  term,  on  the  principle  established  by  Moule  t. 
Oarrett,  L.  B.  7  Ex.  101,  and  the  Court  gave  the  trustee 
leave  to  disclaim  so  far  as  the  formal  leave  was  required,  but 
not  so  as  to  prejudice  by  the  expression  of  any  opinion  any 
person  other  man  the  respondent  as  to  the  effect  of  such  dis- 
claimer.    {Exp,  Pater  son,  re  Throckmorton,  11  Ch.  D.  908.) 
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It  was  held  under  the  Act  of  1869  that  a  disclaimer  eveti        S  55^ 
without  leave  was  valid  as  against  the  landlord  {Reed  v. 


Harvey,  5  Q.  B.  D.  184;  but  see  J^x  p.  Ladhury,  re  Turner,  Disclaimer 
17  Ch.  D.  532),  but  it  seems  that  this  wiU  no  longer  be  so,  J^^^"* 
having  regard  to  the  words  of  the  section  and  to  the  provisions   ^^^- 
of  Hule  232,  that,  except  in  certain  cases  there  mentioned,  every 
disclaimer  without  leave  shall  be  void.     Bule  28  of  the  old 
Eules  was  held  not  to  apply  to  a  lease  of  personal  chattels. 
{Sheffield  Waggon  Co,  v.  Stratton,  48  L.  J.  Q.  B.  35.)   It  is  to  be 
observed,  however,  that  the  new  Rule  uses  the  word  ''lease  " 
and  not  **  leasehold  interest,"  which  was  the  expression  in 
Eule  28.     Where  leave  is  given  to  disclaim  a  lease,  and  a  dis-  Lessor  cannot 
claimer  has  been  actually  executed,  the  lessor  cannot  appeal,  appei^  '^^^^^ 
The  proper  course,  if  he  desires  to  appeal,  is  to  apply  when  disclaimer 
the  order  is  made  for  a  stay  of  proceedings  under  it  {Ex  p.  ®^®*^"     • 
Sadler,  re  HaweSy  19  Ch.  D.  122 ;  following  Ex  p.  Ditton,  re 
Woods,  3  Ch.  D.  459),  or  obtain  an  injimction  pending  the 
appeal.     {Ex  p.  Buxton,  re  Muller,  15  Ch.  D.  289.)     Leave  to  When  leave 
disclaim  is  not  necessary  where  the  bankrupt  has  not  sub-let  not  necessary, 
or  assigned  the  lease  or  created  any  mortgage  or  charge 
thereon  ;  and  (a)  the  rent  reserved  and  real  value  of  the  pro- 
perty leased,  as  ascertained  by  the  property  tax  assessment, 
are  less  than  twenty  pounds  per  annum  ;  or  (b)  the  estate  is 
administered  under  section  121  ;  or  (c)  the  trustee  serves  the 
lessor  with  notice  of  his  intention  to  disclaim,  and  the  lessor 
does  not,  within  seven  days  after  the  receipt  of  such  notice, 
give  notice  to  the  trustee  requiring  the  matter  to  be  brought 
before  the  Court.    Except  as  above  provided,  the  disclaimer 
of  a  lease  without  the  leave  of  the  Court  shall  be  void. 
(Rule  232.) 

Sub-section  (4)  re-enacts  section  24  of  the  Act  of  1869,  with  Sab-sB.(4),(6). 
the  important  addition  of  the  concluding  words,  viz. : — ^^And  Limitation. 
in  the  case  of  a  contract,  if  the  trustee,  after  such  application  as  andoonditions 
aforesaid,  does  not,  within  the  said  period,  or  extended  period, 
disclaim  the  contract,  he  shall  be  deemed  to  have  adopted  it^ 
Under  the  old  section  it  was  held  that  the  application  to  extend 
the  time  to  disclaim  must  be  made  within  the  twenty-eight 
days  allowed  by  the  section  {Ex  p.  Levering,  re  Jones,  L.  R. 
9  Ch.  586  ;  Re  Richardson,  ex  p.  Harris,  16  Ch.  D.  613) ;  but 
it  is  to  be  observed  that  the  above  rule  is  not  inflexible  should 
there  be  special  circumstances  which  render  the  application  of 
it  inequitable  {Banner  v.  Johnston,  L.  R.  5  H.  of  L.  157 ;  Ex 
jj,   Moore,  re  Stohoe,  3  Ch.  D.  802),  in  which  last-mentioned 
case  delay  in  disclaimer  was  accounted  for  by  pending  nego- 
tiations.    The  mere  fact  that  the  landlord  has,  under  the  lease, 
conil>elled  the  trustee  to  pay  rent  in  advance  is  no  ground  for 
enlarging  the  time  in  the  absence  of  negotiation,  or  of  any- 
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thing  to  mislead  the  trustee,  or  of  special  cireumstanoea 
excusing  the  delay  in  deciding  as  to  disclaimer.  {Re  Eiehard- 
son,  ex  p.  Harris f  ubi  sup.) 

Sub-section  (5)  empowers  the  Court,  at  the  instance  of  the 
other  party  to  the  bankrupt's  contract,  to  rescind  the  con- 
tract, and  award  damages  provable  in  the  bankruptcy.     The 
mutual  rights  of  the  trustee  and  the  other  contractor  under 
these  two  sub-sections  are  by  no  means  clear.     Sub-section  (5), 
as  well  as  the  words  of  sub-section  (4),  quoted  above,  are,  it 
will  be  observed,  new.     In  the  case  of  Re  Stieezum,  ex  p,  Davis, 
3  Ch.  D.  463,  it  was  decided  that  where  a  trustee,  after  being 
callc^  upon  to  decide  as  to  disclaiming  a  contintdng  contract 
of  the  bankrupt,  imder  the  similar  provision  (section  24)  of  the 
Act  of  1869,  did  not  disclaim  it,  but  carried  it  on  for  the 
benefit  of  the  estate,  and,  subsequently,  when  it  suited  him, 
ceased  to  perform  it,  the  other  contractor  was  entitled  to  prove 
for  damages  for  the  breach  against  the  bankrupt's  estate,  and 
that  this  wa.s  his  only  remedy.   The  Court  held  that  the  claim  of 
the  other  contractor  was  provable  under  the  very  wide  terms  of 
section  31  of  the  old  Act,  and  it  will  be  observed  that  the  terms 
of  the  corresponding  section  37  (3)  of  the  present  Act  are 
practically  the  same.     The  question  then  arises,  What  is  the 
effect  of  the  new  provision  at  the  end  of  sub -section  (4)  as  to 
adopting  the  contract?    Is  it  intended  to  make  the  trustee 
personally  liable,  or  only  to  effect  a  novation,  by  which  the 
trustee,  as  representing  the  body  of  creditors,  is  substituted  as 
the  party  liable  for  the  trustee,  as  representing  the  old  bank- 
rupt contractor  ?    It  is  submitted  that  the  latter  is  the  true 
interpretation.     The  great  disinclination  of  the  Court  to  any 
interpretation  which  would  impose  upon  a  trustee  by  law, 
without   any  election  of  his   own,  a  damnosa  htsreditas,   is 
shown  by  such  cases  as  Goodwin  v.  Noble  (8  E.  &  B.  587) ; 
Ex  p.  Lucas  (3  D.  &  C.   144) ;   Onslow  v.    Currie  (2  Madd. 
330);   Lindsay  v.  Limber i  (12  Moore,  209).     On  the  other 
hand,   referring  to  Re  Sneezum,   ex  p.   Davis,  ubi  sup,,   it 
will  be  observed  that  the  contention  for  the  appellants  before 
Bacon,  C.  J.,  was  that  the  trustee  was  personally  liable; 
but  the  counsel  for  the  same  appellants  in  the  Court  of 
Appeal  expressly  abandoned  this  contention,  and  contended 
for  the  liability  of  the  creditors  as  a  body,  as  substituted  con- 
tractors, with  their  consequent  liability  to  pay  damages  in  full 
out  of  the  estate.    And  James,  L.  J.,  in  delivering  judgment, 
says : — *^  No  doubt  there  is  great  force  in  the  argument  which 
Mr.  Benjamin  has  addressed  to  us,  and  possibly  the  legis* 
lature  may  be  induced,  upon  consideration  of  many  of  the 
topics  upon  which  he  has  dwelt,  to  alter  the  language  of 
these  sections  of  the  Act."    It  is  submitted  that  this  anticipa- 
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tion  has  been  realized,  and  that  the  alteration  is  in  the  sense        S  55, 
of  the  contention,  approved  of  by  the  Lord  Justice.  


Sub-section  (6)  gives  power  to  the  Court  to  make  vesting  Sub-s.  (6). 
orders  of  property  disclaimed  where  any  person  claims  an  Vesting 
interest  therein  which  is  not  discharged  by  this  Act.  In  the  orden. 
case  of  leaseholds,  however,  a  person  claiming  under  the  bank- 
rupt will  not  be  entitled  to  an  order  vesting  the  property  in 
him,  unless  he  consents  to  be  placed  in  such  a  position  with 
regard  to  the  property  as  the  bankrupt  was  in  at  the  date 
when  the  petition  was  filed.  Possibly  the  remedy  provided 
by  this  new  sub-section  may  be  applicable  to  such  a  case  as 
lie  Mercer  and  Moor e^  14  Ch.  D.  287.  There  the  owner  of  free- 
hold property  burdened  with  onerous  covenants  and  equitably 
mortgaged  by  deposit  of  title  deeds  became  bankrupt.  The 
trustee  disclaimed,  and  subsequently  he  and  the  bankrupt 
piuported  to  convey  fte  property  to  the  mortgagee,  whose 
assigns  contracted  to  sell  to  a  purchaser.  It  was  hold  on  a 
summons  taken  out  by  the  purchaser  under  the  Yendor  and 
Purchaser  Act,  1874,  that  the  purchaser  was  not  obliged  to 
complete,  the  conveyance  to  the  mortgagee  being  inoperative, 
and  the  legal  estate  outstanding  and  not  capable  of  being  got 
in  under  the  Trustee  Act,  1850,  it  having  apparently  on  the 
disclaimer  reverted  to  the  Crown.  Perhaps  if  this  sub-section 
had  then  existed  the  Court  might,  on  the  application  of  the 
vendors,  have  vested  the  disclaimed  freehold  in  them. 

Sub-section  (7)  is  a  re-enactment  of  the  concluding  words  of  Sab-B.  (7). 
section  23.     The  following  cases  were  decided  on  that  section,  proof  for 
and  seem  still  to  apply  : —  damages. 

In  Ex  p,  Llynvi  Coal  and  Iron  Co.,  re  Hide^  L.  R.  7  Ch. 
28,  where  a  bankrupt  was  lessee  for  a  term  of  years  at  an 
annual  rental  of  £500,  and  the  trustee  having  disclaimed  the 
lease,  the  landlord  was  unable  to  relet  the  promises  at  so  high 
a  rent,  it  was  held  that  the  landlord  was  entitled  to  prove  in 
the  bankruptcy  for  the  difference  between  the  present  worth 
of  the  £500  per  annum  agreed  to  be  paid  by  the  bankrupt  for 
the  residue  of  the  term,  and  the  present  worth  for  the  same 
period  of  the  letting  value  of  the  premises,  that  being  the 
injury  caused  by  the  operation  of  the  section,  and  that  since, 
in  estimating  the  injury,  it  must  be  taken  into  consideration 
that  the  landlord  regained  possession  of  the  premises,  it  would 
be  nil  if  the  landlord  were  able  to  let  them  at  as  high  a  rent  as 
before.  In  Ex  p,  Blake,  re  McEwan,  II  Ch.  I).  572,  upon 
disclaimer  by  the  trustee  01  a  bankrupt  lessee  of  a  lease  for 
twenty-one  years,  determinable  at  the  end  of  the  first  seven  or 
fourteen  years  on  written  notice  and  due  performance  of  cove- 
nants, it  was  held  that  as  the  demised  premises,  which  were 
out  of  repair,  could  onlv  bd  relet  at  a  reduced  rent,  the  measure 
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of  proof  was  the  loss  in  rent  up  to  tlie  seventh  year  of  tiie  term, 
and  the  cost  of  repair. 

As  to  the  forfeiture  of  a  deposit  by  a  trustee  who  disclaims, 
see  Ex  p.  Barrell,  re  Parnell,  33  L.  T.  115. 

When  a  trustee  disclaims  a  lease  of  premises  used  by  part- 
ners for  partnership  purposes,  the  lessor  has  a  right  to  prove 
against  the  separate  estate  of  each  partner  for  the  injuiy 
caused  him  bv  the  disclaimer.  {Ex  p,  Corbett,  re  Shandy  14 
Ch.  D.  122.)  "^ 

It  has  already  been  pointed  out  that  the  present  statute, 
embodying  the  principles  laid  down  in  Ex  p.  Walton^  re  Levy^ 
.  17  Ch.  D.  746,  provides  that  the  disclaimer  shall  not,  except 
so  far  as  is  necessary  for  the  x)^^^^^  ^^  releasing  the  bank- 
rupt and  his  property  and  the  trustee  from  liabUity,  affect  the 
rights  or  liabilities  of  any  other  person^  and  it  follows,  there- 
fore, that  the  state  of  things  may  arise  again  which  arose  in 
that  case,  viz.,  an  underlease  by  a  bankrupt  at  a  rent  less 
than  that  reserved  by  the  original  lease  continuing  in  force 
notwithstanding  the  disclaimer,  subject,  however,  to  the  right 
of  the  lessor  to  distrain  for  the  rent  reserved  by  the  original 
lease,  and  to  re-enter  for  nonpayment  or  breach  of  the 
covenants  contained  in  the  lease.  In  such  a  case  it  was  held 
that  the  underlessee  was  entitled  to  prove,  amongst  other 
things,  for  the  value  of  the  difference  between  the  two  rents. 

Effects  of  Generally,  althoiigh  the  above  section  differs  from  section  23 

changes  made  Qf   the  Act  of    1869,  mainly  by  merely  incorporating    the 
^rt«      ^^'      decisions  under  that  section,  yet  it  does  seem  as  if  it  was 
intended  to  make  some  considerable  changes  in  principle.     In 
the  first  place,  the  main  object  of  section  23,  as  construed  by 
the  decisions,  would  seem  to  have  been  to  relieve  the  trustee 
personally  from  liability,  and  one  consequence  of  this  was 
that,  except  in  cases  where  the  trustee  could  incur  a  personal 
liability  by  the  mere  fact  of  the  vesting  of  the  property  in 
him,  t.  e.  in  the  case  of  leases  and  possibly  shares,  section  23 
remained  a  dead  letter,  because  a  disclaimer  would  have  serred 
no  useful  purpose ;    whereas,  under  the  present  sectiony  if 
the  view  suggested  in  this  note  is  correct,  the  effect  of  non* 
disclaimer  after  notice  wiU  be  that  the  estate  of  the  bankrupt 
will  be  rendered  liable  for  breaches  of  contract,  not  in   the 
shape  of  pr&of,  but  to  the  full  amoimt.     If  this  is  so,  dis- 
claimer will  probably  become  frequent  in  cases  of  contracts 
other  than  those  of  contracts  of  lease.    It  does  not  seem  quite 
dear  whether  the  legislature  intended  the  provision  as  to  a 
contract  not  disclaimed  within  due  time  after  notice  being 
deemed  to  have  been  adopted  by  the  trustee  to  g^ve  lessors 
any  larger  rights  against  either  the  trustee  or  the  bankrupt'^s 


tiOD. 


DISCLAIMER  OF  ONEROUS  PROPERTY.  -261 

estate  than  tbej  would  have  had  by  virtue  of  the  doctrine  of      .S  55. 

privity  of  estate ;  in  other  words,  it  does  not  seem  quite  clear  -^ — = =-i-^^ 

whether  non-disclaimer  in  the  case  of  a  lease  will  give  rights 
to  lessors  (other  than  rights  of  proof)  against  the  trustee 
personally,  or  as  representing  the  bankrupt's  estate,  founded 
on  privity  of  contract.  If  me  view  suggested  in  a  former 
part  of  this  note  is  correct,  a  trustee  who  has  not  disclaimed 
will  require  to  assign  away  the  lease  in  order  to  get  rid  of 
personcd  liability  by  privity  of  contract,  but  will  be  able  to  set 
rid  of  such  liability  by  so  doing.  Another  result  of  non-£s- 
claimer  after  notice  may  be  that  the  estate  of  the  bankrupt 
may  not  be  able  to  take  advantage  of  a  lease  being  vested  in 
the  trustee  to  get  payment  from  the  lessor  for  valuations  or 
other  payments  covenanted  to  be  made  by  him  without 
giving  him  credit  for  sums  due  for  breaches  of  covenant  com- 
mitted by  the  bankrupt.   (See  Alloway  v.  Steere,  47  L.  T.  333.) 

The  discretion  exercised  by  the  judge  in  giving  leave  to  Appeal, 
disclaim  is  not  properly  the  subject  of  appe^.     {Exp.  East 
and  West  India  Dock  Co,,  re  Clarke,  17  Ch.  D.  759;  Ex  p. 
Edmonds f  re  Tipping,  48  L.  T.  77.) 

66.  Subject  to  the  provisions  of  this  Act,  the  trustee  Powers  of 
may  do  all  or  any  of  the  following  things :  with  pro- 

(1.)  Sell  all  or  any  part  of  the  property  of  the  bank-  ^^®^^' 
rupt  (including  the  goodwill  of  the  business,  if  any, 
and  the  book  debts  due  or  growing  due  to  the  bank- 
rupt), by  pubKo  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or 
company,  or  to  sell  the  same  in  parcels : 

(2.)  Give  receipts  for  any  money  received  by  him, 
which  receipts  shall  effectually  discharge  the  person 
paying  the  money  from  all  responsibility  in  respect  of 
the  application  thereof : 

(3.)  Prove,  rank,  claim,  and  draw  a  dividend  in  respect 
of  any  debt  due  to  the  bankrupt : 

(4.)  Exercise  any  powers  the  capacity  to  exercise  which 
is  vested  in  the  trustee  under  this  Act,  and  execute 
any  powers  of  attorney,  deeds,  and  other  instruments 
for  the  purpose  of  carrying  into  effect  the  provisions 
of  this  Act : 

(5.)  Deal  with  any  property  to  which  the  bankrupt  is 
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I  60.  beneficially  entitled  as  tenant  in  tail  in  the  some 

manner  os  tlie  bankrapt  might  have  dealt  with  it ; 
and  Bections  fifty-six  to  seventy-three  (both  inclusive) 
of  the  Act  of  the  session  of  the  third  and  fourth 
years  of  the  reign  of  King  WiUiam  the  Fourth 
(chapter  seventy-four),  "for  the  abolition  of  fines 
and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance,"  shall  extend  and  apply 
to  proceedings  under  this  Act,  as  if  those  sections 
were  here  re-enacted  and  made  applicable  in  terms  to 
•    those  proceedings. 

The  trustee  should  have  regard  to  the  wishes  of  creditors 
in  dealing  with  the  bankrupt's  property.     (See  section  89.) 

By  section  90,  the  bankrupt,  any  creditor,  or  person  ag- 
grieved thereby,  may  appeal  to  the  Court  from  any  oct  or 
decision  of  the  trustee. 

The  Court  will  not  interfere  with  the  trustee's  discretion  at 
the  instance  of  a  creditor,  unless  it  is  shown  that  the  trustee 
is  acting  as  no  reasonable  man  would.  {Ex  p,  Lloyd,  re  Peters, 
47  L.  T.  64.) 
Incapaoity  to  Some  persons  are  incapacitated  to  purchase  the  bankrupt's 
pnrunaae.  estate.  Under  the  old  law,  the  assignees,  a  commissioner,  a 
Sab-B.  (1).  solicitor,  and  on  auctioneer  employed  to  sell  to  the  bankruptcy 
were  all  held  incapable  of  purchasing;  and  such  a  sale, 
unless  it  seemed  beneficial  to  the  creditors,  would  be  set  aside, 
and  the  property  resold,  and  such  improper  purchaser  would 
be  charged  with  the  loss,  if  any,  on  a  resale  {JSx  p,  Levis^ 
1  Glyu  &  J.  69),  but  leave  of  the  Court  woidd^  under  very 
peculiar  circiunstances,  be  obtained.  {Pooley  v.  QuilUr^  2 
De  G.  &  J.  327  ;  Ex  p.  Bennett,  10  Vos.  381 ;  Exp.  Turley, 
3  Dea.  &  C.  110 ;  JEr  p.  Towne,  4  Dea.  &  C.  519;  2  Mont.  & 
A.  29.)  A  sale  to  a  brother  and  alleged  partner  of  the  trustee 
was  set  aside.     {Ex p,  Moore,  45  L.  T.  658.) 

To  enable  an  assignee  to  bid  he  must  either  have  been  first 
removed  or  have  obtained  the  consent  of  the  Court,  which 
woidd  not  have  been  granted  imless  a  meeting  of  the  creditors 
called  for  the  purpose  had  given  their  consent,  which  perhaps 
must  have  been  unanimous.  {Ex  p.  Molyneaux,  4  Dea.  &  C. 
490 ;  Ex  p.  ThtcaiieSf  re  Knowles,  1  Mont.  &  A.  323  ;  Ex  p. 
Beaumont,  1  Mont.  &  A.  304 ;  3  Dea.  &  C.  323.) 

By  section  132  of  the  Act  of  1861,  a  mortgagee  by  leave  of 
the  Court  might  bid  at  the  sale  of  the  mortgaged  property, 
but  this  has  always  been  the  law  without  express  enactment. 
(See  Exp,  Say,  1  D.  &  C.  32.) 
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The  sale  of  the  bankrupt's  property  may  be  to  the  bankrupt        fi  60 
himself.    {Kitsoti  v.  Hardwtck,  Jj.B.  7  CT.  47S,)  ^       " 


Sale  may  be 


Book  debts  include  all  such  debts  as  would  in  the  ordinary  to  the  buik- 
course  of  carrying  on  the  bankrupt's  business,  be  entered  in  rupt. 
books,  although   they  have  not,  in  fact,  been  so    entered.  Book  debts. 
{Shipley  Y.  Marshall,  32  L.  J.  C.  P.  258.) 

Trustees  are  bound,  like  other  vendors,  to  make  a  good 
title,  unless  they  expressly  stipulated  to  sell  with  such  title 
only  as  they  had  got.  {Macdonald  v.  Hanson,  12  Ves.  277  ; 
White  V.  Foljambe,  11  Ves.  343.  See  Bartlett  v.  Tuchin,  6 
Taunt.  259.) 

A  purchaser  from  the  trustee  of  a  business  and  goodwill 
cannot  restrain  the  bankrupt  from  hondjide  beginning  a  new 
business  and  soliciting  his  old  customers.  (  Walker  y.  Mottram, 
45  L.  T.  659.) 

As  to  a  receipt  by  one  assignee,  see  Smith  y.  Jatnieson,  1  Esp.  Sob-s.  (2).^ 
N.  P.  114;  BristawY.  Eastman,  ib,  174. 

It  would  seem  that  a  bankrupt  should  join  with  his  trustee  Bab-s.  (3). 
in  making  the  affidavit  necessary  for  proving.   {Ex  p.  Eobson, 
2  M.  D.  &  D.  65.     See  also  Exp.  Smith,  1  D.  &  C.  267.) 

As  to  what  are  the  powers,  **  the  capacity  to  exercise  which  "  Sub-s.  (4). 
is  vested  in  the  trustee  under  this  Act,  see  ante,  section  44  (ii.), 
p.  195. 

The  powers  given  to  tenants  for  life  by  the  Settled  Land 
Act,  1882  (45  &  46  Yict.  c.  38),  do  not  pass  to  a  person  as 
being,  by  operation  of  law  or  otherwise,  an  assignee  of  a 
tenant  for  life,  and  remain  exerciseable  by  the  tenant  for  life 
after  and  notwithstanding  any  assignment,  by  operation  of 
law  or  otherwise,  of  his  estate  or  interest  .under  the  settle- 
ment.   (See  sect.  50  of  that  Act.) 

Sub-section  (5)  corresponds  to  section  208  of  the  Act  of  1849.  Sub-s.  (6). 

As  to  the  effect  of  disentailing  assurances  made  under  this 
section  in  enlarging  or  confirming  defective  estates,  see  the  re- 
marks of  Turner,  L.  J.,  in  Sturgis  v.  Norse,  29  L.  J.  Ch.  766,  774. 

57.  The  trustee  may,  with  the  permission  of  the  com-  Powen  exer- 
xnittee  of  inspection,  do  all  or  any  of  the  following  things :  tnutee  wuh 
(1.)  Carry  on  the  business  of  the  bankrupt,  so  far  as  J^^^JS^^/ 

may  be  necessary  for  the  beneficial  winding  up  of  the  inspeotioB. 

same: 
(2.)   Bring,  institute,  or  defend  any  action  or   other 
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1 67,  -    1®?*^  proceeding   relating  to   the   property  of  the 

bankrupt : 

(3.)  Employ  a  solicitor  or  other  agent  to  take  any  pro- 
ceedings or  do  any  business  which  may  be  sanctioned 
by  the  committee  of  inspection  : 

(4.)  Accept  as  the  consideration  for  the  sale  of  any 
property  of  the  bankrupt  a  sum  of  money  payable  at 
a  future  time  subject  to  such  stipulations  as  to  security 
and  otherwise  as  the  committee  think  fit : 

(5.)  Mortgage  or  pledge  any  part  of  the  property  of  the 
bankrupt  for  the  purpose  of  raising  money  for  the 
payment  of  his  debts : 

(6.)  Befer  any  dispute  to  arbitration,  compromise  all 
debts,  claims,  and  liabilities,  whether  present  or 
future,  certain  or  contingent,  liquidated  or  unliqui- 
dated, subsisting  or  supposed  to  subsist  between  the 
bankrupt  and  any  person  who  may  have  incurred  any 
liability  to  the  bankrupt,  on  the  receipt  of  such  sums, 
payable  at  such  times,  and  generally  on  such  terms  as 
may  be  agreed  on : 

(7.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  in  respect  of  any  debts 
provable  under  the  bankruptcy : 

(8.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  respect  to  €uiy  claiia 
arising  out  of  or  incidental  to  the  property  of  the 
bankrupt,  made  or  capable  of  being  made  on  the 
trustee  by  any  person  or  by  the  trustee  on  any 
person : 

(9.)  Divide  in  its  existing  form  amongst  the  creditors, 
according  to  its  estimated  value,  any  property  which 
from  its  peculiar  nature  or  other  special  circumstances 
cannot  be  readily  or  advantageously  sold. 
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The  permissioii  giyen  for  the  purposes  of  this  section  shall       |  57. 
not  be  a  general  permission  to  do  all  or  any  of  the  above- 
mentioned  thin^,  but  shall  only  be  a  permission  to  do  the 
particular  thing  or  things  for  which  permission  is  sought 
in  the  specified  cose  or  cases. 

The  permission  of  the  committee  of  inspection  is  now 
necessary  for  all  the  things  mentioned  in  this  section,  though 
under  the  Act  of  1869  some  of  them  might  be  done  by  the 
trustee  without  such  leave.  The  permission  is  only  to  be  a 
permission  to  do  a  particular  thing  or  things  in  a  specified 
case  or  cases. 

By  12  &  13  Yict.  c.  106,  s.  150,  in  every  case  the  assignees  Sab-s.  (i). 
might  with  the  approbation  of  the  Court  appoint  the  bankrupt 
to  carry  on  the  bankiaipt's  trade  for  behoof  of  the  creditors. 
It  has  been  held  that  any  creditor  could  object  to  the  carry- 
ing on  of  the  trade  and  insist  on  an  immediate  sale  of  the 
stock,  and  this  even  though  it  might  be  for  the  advantage  of 
the  creditors  to  carry  on  the  business,  and  it  had  been  resolved 
at  a  meeting  of  the  creditors  to  do  so  {Ex  p.  Goring j  1  Yes. 
169 ;  Ex  p,  Zyon,  6  Ves.  622) ;  but  the  modem  rule  seems  to 
be  that  a  creditor  cannot  insist  on  an  immediate  sale  unless  he 
prove  some  particular  damage  which  he  has  sustained  {Exp. 
Hallj  2  Dea.  263 ;  Exp.  Kendall^  17  Ves.  514  ;  see,  however, 
-pr  p.  Miller,  1  M.  D.  &  D.  39),  and  conversely,  the  Court 
would  not  interfere  to  prevent  the  assignees  from  selling 
{Exp.  Montgomery,  1  Glyn  &  J.  338 ;  Re  JVaUh,  9  Ir.  Ch.  16), 
imless,  indeed,  there  be  proof  that  the  sale  would  do  irrepar- 
able injury  to  the  bankrupt's  estate.  {Re  Atkinson,  1  M!  D. 
&  D.  238.) 

It  was  held  under  the  Act  of  1869,  under  which  the 
trustee  had  not  to  get  any  permission  to  carry  on  the  business, 
that  the  creditors  had  no  power  to  authorize  him  to  carry  it 
on,  except  so  far  as  might  be  necessary  for  the  beneficial 
winding-up  of  the  business.  If  the  majority  of  the  creditors 
passed  a  resolution  authorizing  the  trustee  to  carry  on  the 
business  for  any  other  purpose,  e.g.,  in  the  hope  of  making  a 
profit,  the  resolution  would  not  bind  the  non-assenting  minority, 
and  the  Court  ought  to  interfere  and  declare  it  invalid.  {Ex  p. 
Emmanuel,  re  Batey,  17  Ch.  D.  35.)  The  same  principle  would 
seem  applicable  to  the  granting  permission  by  the  committee 
of  inspection  under  this  Act. 

A  trustee  carrying  on  the  bankrupt's  business  must  keep  a 
distinct  account  of  the  trading.     (Eule  225.) 

The  election  of  the  trustee  not  to  continue  a  pending  action  Snb-s.  (2). 
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§67. 


Bankruptcy 
of  party  to 
any  caiue  or 
matter. 


Bab-8.  (3). 

liability  of 
trustee  for 
laches  of 
solicitor. 


oommenced  by  the  banlnrupt  was  held  to  be  no  bar  to  a 
subsequent  action  by  him  in  his  representative  character, 
founded  on  the  same  cause  of  action.  {Bennett  v.  Gamgee, 
2  Ex.  D.  11 ;  -S.  C.  on  appeal,  36  L.  T.  48.) 

As  to  the  division  of  the  High  Court  in  which  the  trustee  is 
to  bring  his  action,  see  Eule  91. 

The  title  under  which  the  trustee  should  sue  or  be  sued  is 
**  the  trustee  of  the  property  of  A.  B.,  a  bankrupt."  (Sect.  83.) 

It  would  seem  that  a  trustee  who  brings  an  action  for  the 
benefit  of  the  estate  will  not  be  required  to  give  security  for 
the  costs,  if  unsuccessful.  {Denston  v.  Ashton,  L.  R.  4  Q.  B. 
590.)  The  trustee  should  not  allow  his  name  to  be  used  in  a 
suit  which  cannot  benefit  the  estate  generally.  {Ex p.  Cooper^ 
reZuccoy  L.  R.  10  Ch.  510.) 

As  to  the  rights  of  action  which  pass  to  the  trustee,  seean/^, 
pp.  189,  190. 

The  bankruptcy  of  any  party  to  any  cause  or  matter  will 
not  operate  as  an  abatement  if  the  cause  of  action  survive  or 
continue.  (R.  S.  C.  1883,  Ord.  XVII.  r.  1.)  But  this  pro- 
vision will  not  operate  to  prevent  a  right  of  action  passing,  if 
it  would  otherwise  do  so;  and  thus,  if  a  plaintitf  becomes 
bankrupt,  and  the  right  of  action  is  one  which,  according  to 
the  bankruptcy  law,  would  pass  to  the  trustee,  the  latter,  and 
not  the  bankrupt,  can  alone  continue  the  action.  {Jackson  v. 
North  Eastern  Raihcay  Co,^  5  Ch.  D.  844.)  It  was  held  in 
the  same  case  that  where  one  of  two  trustees  declined  to  go 
on,  the  other  might  do  so  and  make  his  co-trustee  a  defen- 
dant. Notice  was  ordered  to  be  given, to  the  trustee  of  a 
plaintiff  who  had  become  bankrupt,  of  an  application  by  the 
defendant  to  dismiss  the  action  for  want  of  prosecution. 
{Wright  v.  Swindon  Raihvay  Co.,  4  Ch.  D.  164.)  Where  a 
sole  defendant  in  an  action  on  a  bill  of  exchange  became 
bankrupt,  the  Court  refused  to  make  the  trustee  a  party,  and 
said  the  plaintifPs  remedy  was  by  proof,  and  it  was  pointed 
out  that  the  case  was  not  like  one  where  there  were  several 
defendants,  where  it  would  be  necessary  to  join  the  trustee  that 
the  action  might  proceed  as  against  any  of  the  defendants 
who  remained  solvent.  {Barter  v.  Dubeux  Sf  Co.y  7  Q,  B.  D. 
413.  See  Wilson's  Judicature  Acts,  4th  ed.  p.  238  et  seq. 
See  however  section  102  (5),  post.) 

The  creditor's  assignees  used,  as  a  matter  of  course,  to 
appoint  a  solicitor  to  the  bankruptcy,  and  were  liable  for 
lacnes  of  the  solicitor  so  appointed  by  them,  unless  they  had 
consulted  the  body  of  creditors  as  to  the  appointment  {Re 
Earl  of  Richmond,  1  Atk.  87) ;  and  since,  imder  the  present 
section,  the  consent  of  the  committee  of  inspection  to  such 
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appointment  is  necessary,  the  trustee  will  not  be  liable  i{,  in       ft  67. 
accordance  witb  the  section,  be  has  obtained  such  consent. — 


As  to  a  solicitor's  lien  on  docxunents  which  the  trustee 
would  have  to  deliver  up  under  Bule  214  (corresponding  to 
Eule  249  of  the  Bules  of  1870),  see  £x  p.  Calvert,  re  Messenger ^ 
3  Ch,  D.  317 ;  Ex  p.  Yalden,  re  Austin,  4  Ch.  D.  129 ;  Ex  p. 
Newland,  re  Clark,  4  Ch.  D.  615. 

As  to  the  effect  of  an  award  where  the  committee  of  inspec-  Sub-s.  (6). 
tion  have  not  sanctioned  the  arbitration,  see  Ex  p.  Wyld,  30 
L.  J.  Bank.  10. 

It  has  been  held  that  assignees,  under  former  Acts,  wore 
not  bound  by  a  submission  of  the  bankrupt  if  the  bankruptcy 
happened  before  award  {Body.  Herring,  3  Sim.  143  ;  Marsh 
V.  Wood,  9  B.  &  C.  659 ;  Euss.  on  Arb.  2nd  ed.  pp.  38,  160, 
162),  and  also  that  they  were  not  "persons  claiming  through 
or  under"  within  the  11th  section  of  the  C.  L.  P.  Act,  18o4. 
{Pennell  v.  JFalker,  26  L.  J.  C.  P.  9.) 

# 

It  was  held  that  sub-sections  (3)  and  (4)  of  section  27  of  Sub-s.  (7)  aod 
the  Act  of  1869,  which  correspond  to  sub-sections  (7)  and  (8)  W- 
of  this  section,  did  not  control  or  affect  the  right  of  the  trustee 
to  compromise  actions  which  he  had  instituted  in  his  official 
capacity.     {Leeming  v.  Lady  Murray,  13  Ch.  D.  123.) 

Distribution  of  Property. 

58. — (1.)  Subject  to  the  retention  of  suoh  sums  as  may  Declaration 
be  neoessajry  for  the  costs  of  administrationi  or  otherwise,  ^^  ^^^^S 
the  trustee  shall,  with  all  oonvenient  speed,  declare  and  dends. 
distribute  dividends  amongst    the    oreditors    who    have 
proved  their  debts. 

(2.)  The  first  dividend,  if  any,  shall  be  declared  and 
distributed  within  four  months  after  the  oonolusion  of  the 
first  meeting  of  creditors,  unless  the  trustee  satisfies  the 
committee  of  inspection  that  there  is  sufficient  reason  for 
postponing  the  declaration  to  a  later  date. 

(3.)  Subsequent  dividends  shall,  in  the  absence  of  suffi- 
cient reason  to  the  contrary,  be  declared  and  distributed  at 
intervals  of  not  more  than  six  months. 

(4.)  Before  declaring  a  dividend  the  trustee  shall  cause 
notice  of  his  intention  to  do  so  to  be  gazetted  in  the  pro- 
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§  68.  scribed  maimer,  and  shall  also  send  reasonable  notice 
thereof  to  each  creditor  mentioned  in  the  bankrupt's 
statement  who  has  not  proved  his  debt. 

(5.)  When  the  trustee  has  declared  a  dividend  he  shall 
send  to  each  creditor  who  has  proved  a  notice  showing 
the  amount  of  the  dividend  and  when  and  how  it  is 
payable,  and  a  statement  in  the  prescribed  form  as  to  the 
particulars  of  the  estate. 

It  would  seem  that  a  dividend  cannot  be  attached  under 
the  garnishee  clauses  of  the  Common  Law  Procedure  Act. 
(See  Boyce  v.  Simpson^  8  Ir.  Com.  Law  Caa.  523 ;  Hunter  v. 
Greensill,  42  L.  J.  C.  P.  55.) 

Notice  and  declaration  of  dividend  and  proof  thereafter, 
Eule  175,  Forms  77,  78,  79,  80.  Production  of  bilk,  notes,  &c. 
to  trustee,  Rule  176.     Transmission  by  post,  Bule  177. 

Joint  and  69. — (1.)  Where  one  partner  of  a  firm  is  adjudged  bank- 

dU^denda.  rupt,  a  creditor  to  whom  the  bankrupt  is  indebted  jointlj 
with  the  other  partners  of  the  firm,  or  any  of  them,  shall 
not  receive  any  dividend  out  of  the  separate  property  of 
the  bankrupt  until  all  the  separate  creditors  have  received 
the  full  amount  of  their  respective  debts. 

(2.)  Where  joint  and  separate  properties  are  being  ad- 
ministered, dividends  of  the  joint  and  separate  properties 
shall,  subject  to  any  order  to  the  contrary  that  may  be 
made  by  the  Court  on  the  application  of  any  person 
interested,  be  declared  together ;  and  the  expenses  of  and 
incident  to  such  dividends  shall  be  fairly  apportioned  by 
the  trustee  between  the  joint  and  separate  properties, 
regard  being  had  to  the  work  done  for  and  the  benefit 
received  by  each  property. 

As  to  joint  and  separate  estate,  see  ante,  section  40  (3). 

In  £x  p.  Dickin,  re  Foster,  L.  E.  20  Eq.  767,  where  a 
creditor  was  entitled  to  appropriate  securities  which  he  held 
either  to  his  joint  or  separate  debts  as  might  be  most  to  his 
advantage,  the  Court,  upon  his  application,  ordered  that  the 
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dividend  upon  the  joint  estate  should  be  declared  before  the        ft  59^ 
dividend  upon  the  separate.  


Costs  of  joint  and  separate  estates,  Bule  107. 

60.  In  the  calculation  and  distribution  of  a  dividend  Piovisloii  f or 
the  trustee  shall  make  provision  for  debts  provable  in  residing  at  a 
bankruptcy  appearing  from  the  bankrupt's  statements,  or  distance,  &o. 
otherwise,  to  be  due  to  persons  resident  in  places  so 

distant  from  the  place  where  the  trustee  is  acting  that 
in  the  ordinary  course  of  communication  they  have  not 
had  sufficient  time  to  tender  their  proofs,  or  to  establish 
them  if  disputed,  and  also  for  debts  provable  in  bank- 
ruptcy, the  subject  of  claims  not  yet  determined.  He 
shall  also  make  provisions  for  any  disputed  proofs  or 
claims,  and  for  the  expenses  necessary  for  the  administra- 
tion of  the  estate  or  otherwise,  and,  subject  to  the  fore- 
going provisions,  he  shall  distribute  as  dividend  all  money 
in  hand. 

A  trustee  need  not  make  any  reserve  ih  respect  of  the 
amount  which  may  ultimately  become  provable  by  a  secured 
creditor  who  has  neither  valued  nor  realized  his  security. 
{Exp,  Good,  re  Lee,  14  Ch.  D.  82.) 

61.  Any  creditor  who  has  not  proved  his  debt  before  Right  of 
the  declaration  of  any  dividend  or  dividends  shall  be  en-  hasnot  proved 
titled  to  be  paid  out  of  any  money  for  the  time  being  in  ff^^^*^^ 
the  hands  of  the  trustee  any  dividend  or  dividends  he  may  a  dividend, 
have  failed  to  receive  before  that  money  is  applied  to  the 
payment  of  any  future  dividend  or  dividends,  but  he  shall 

not  be  entitled  to  disturb  the  distribution  of  any  dividend 
declared  before  his  debt  was  proved  by  reason  that  he 
has  not  participated  therein. 

63.  When  the  trustee  has  realised  all  the  property  of  Final  divi-    ' 
the  bankrupt,  or  so  much  thereof   as  can,  in  the  joint  . 
opinion  of  himself  and  of  the  committee  of  inspection, 
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I  62.  be  realised  without  needlessly  protracting  the  trostee- 
ship,  ho  shall  declare  a  final  dividend,  but  before  so  doing 
he  shall  give  notice  in  manner  prescribed  to  the  persons 
whose  claims  to  be  creditors  have  been  notified  to  him, 
but  not  established  to  his  satisfaction,  that  if  they  do  not 
establish  their  claims  to  the  satisfaction  of  the  Court 
within  a  time  limited  by  the  notice,  he  will  proceed  to 
make  a  final  dividend,  without  regard  to  their  claims. 
After  the  expiration  of  the  time  so  limited,  or,  if  the 
Court  on  application  by  any  such  claimant  grant  him 
further  time  for  establishing  his  claim,  then  on  the  expi- 
ration of  such  further  time,  the  property  of  the  bankrupt 
shall  be  divided  among  the  creditors  who  have  proved 
their  debts,  without  regard  to  the  claims  of  any  other 
persons. 
No  action  for  63.  No  action  for  a  dividend  shall  lie  against  the 
trustee,  but  if  the  trustee  refuses  to  pay  any  dividend  the 
Court  may,  if  it  thinks  fit,  order  him  to  pay  it,  and  also 
to  pay  out  of  his  own  money  interest  thereon  for  the  time 
that  it  is  withheld,  and  the  costs  of  the  application. 

As  to  what  is  a  refusal  by  the  trustee,  see  Ex  p,  Jackson^  3 
Mont.  D.  &  D.  1. 

The  release  of  the  trustee  was  held,  under  the  Act  of  1869, 
not  to  prevent  the  Coiu't  from  having  jurisdiction  to  make 
such  an  order  upon  him,  the  trustee  having  the  monej'  in  his 
hands.  {Re  Pragery  ex  p.  Societi  Cockrilly  3  Ch.  D.  115.)  See 
and  compare  Ex  p.  Carter^  re  Ware,  8  Ch.  D.  731,  in  which  an 
application  against  the  trustee,  after  discharge  of  the  debtor 
for  payment  of  rent  which  had  accrued  due  prior  to  the  dis- 
charge, was  refused,  and  Jie  Pragerj  ex  p,  SociiU  Cockrilly 
distinguished  on  the  ground  that  in  that  case  the  money  was 
in  the  trustee's  hands. 

Power  to  64. — (1.)  The  trustee,  with  the  permission  of  the  com- 

ruprtoman.    niittee  of  inspection,  may  appoint  the  bankrupt  himself 

age  property,  ^q  superintend  the  management  of  the  property  of  the 

banknipt  or  of  any  part  thereof,  or  to  cany  on  the  trade 
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(if  any)  of  the  bankrupt  for  the  benefit  of  his  creditors,       §  64. 
and  in  any  other  respect  to  aid  in  administering  the  pro- 
perty  in  such  manner  and  on  such  terms  .as  the  trustee 
may  direct. 

(2.)  The  trustee  may  from  time  to  time,  with  the  per-  Allowance  to 
mission  of  the  committee  of  inspection,  make  such  allow-  maintenanoe 
ance  as  he  may  think  just  to  the  bankrupt  out  of  his  ®'  ^^rvice. 
property  for  the  support  of  the  bankrupt  and  his  famUy, 
or  in  consideration  of   his  services  if  he  is  engaged  in 
winding  up  his  estate,  but  any  such  allowance  may  be 
reduced  by  the  Court. 

The  permission  of  the  committee  of  inspection  is  now  neces- 
sary to  allow  the  bankrupt  to  manage  his  property. 

Niunerous  cases  occurred  under  the  Act  of  1869  respecting  Sub-s.  (I), 
the  rights  of  subsequent  creditors,  where  the  bankrupt  was 
allowed  to  continue  to  trade,  and  incurred  fresh  debts.  Pro- 
bably this  state  of  things  wiU  seldom  occur  now  that  by  ' 
section  31  it  is  made  a  misdemeanom*  for  an  undischarged 
bankrupt  to  obtain  credit  to  the  extent  of  £20  from  any 
person,  without  informing  him  that  he  is  an  undischarged 
bankrupt,  but  the  principal  cases  decided  on  the  former  Act 
are  here  cited  : — Engelbach  v.  Nixofif  L.  E.  10  C.  P.  645 ; 
JEx  />.  Moberlson,  re  Magnus^  L.  H.  8  Ch.  962 ;  Wadling  v. 
Oliphantf  1  Q.  B.  D.  145 ;  Ex  p.  Ford,  re  Caughey,  1  Ch.  D. 
621  ;  Exp,  Eussell,  re  Winn,  2  Ch.  D.  424  ;  Be  Dotcling,  ex p. 
Banks,  4  Ch.  D.  689 ;  Exp,  Bolland,  re  Dysart,  9  Ch.  D.  312. 

The  permission  of  the  committee  of  inspection  has  now  to  Sab-s.  (2). 
be  obtained  before  making  any  allowance  to  the  bankrupt. 
Under  section  38  of  the  Act  of  1869,  the  consent  of  tne 
creditors  testified  by  a  resolution  passed  in  general  meeting 
was  necessary.  A  new  power  is  given  to  the  Court  to  reduce 
the  allowance. 

65.  The  bankrupt   shall  be  entitled   to   any  surplus  Bight  of 
remaining  after  payment  in  full  of   his  creditors,  with  guipiuB^ 
interest,  as  by  this  Act  provided,  and  of  the  costs,  oharges, 
and  expenses  of  the  proceedings  under  the  bankruptcy 
petition. 

As  to  pajTuent  in  full  where  a  bankruptcy  is  annulled,  see 
section  36. 
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§66. 


Devise  of  real 
estate  not 
revoked  by 
bankruptcy. 


As  to  proof  for  interest,  see  Schedule  H.  r.  20,  and  as  to 
interest  from  the  date  of  the  receiving  order,  see  section  40  (5). 

As  to  what  debts  carry  interest,  see  3  &  4  Will.  IV.  c.  42, 
ss.  28—30. 

The  bankrupt  is  not  entitled  to  receive  any  part  of  the 
surplus  until  all  the  joint  and  separate  debts  have  been  paid. 

It  was  held,  under  the  Act  of  1849,  that  the  surplus  money 
due  to  a  bankrupt  out  of  his  estate,  after  payment  of  20«.  in 
the  pound,  was  not  a  **debt"  due  to  the  bankrupt  from  the 
official  assignee  which  could  be  attached  by  a  judgment  creditor. 
{Hunter  v.  Greenailly  L.  E.  8  C.  P.  24.) 

A  devise  of  real  estate  is  not  revoked  by  bankruptcy,  and 
the  law  is  thus  stated  in  Eden's  Bankruptcy  Law,  1st  ed. 
p.  390  :— 

.  **  The  Bankrupt  Law  taking  the  property  out  of  the  bank- 
rupt only  for  the  purpose  of  paying  his  creditors,  from  the 
moment  the  debts  are  paid  the  assignees  are  mere  trustees  for 
the  bankrupt,  and  can  be  called  upon  to  convey  to  him,  and 
therefore  a  devise  of  real  estate  has  been  determined  not  to 
be  revoked  by  bankruptcy.  (See  Charman  v.  Charman^  14 
Yes.  580.) 

**  Where  part  of  the  bankrupt's  property  consisted  of  real 
estate,  and  part  was  sold  by  the  assignees  during  his  life, 
another  part  was  contracted  to  be  sold  at  the  time  of  his 
death,  and  the  remainder  was  sold  after  his  death,  it  was 
determined,  in  a  question  between  his  real  and  personal 
representatives  as  to  their  rights  to  the  surplus,  that  the  heir- 
at-law  had  no  claim  in  respect  of  the  estate  sold,  or  contracted 
to  be  sold,  during  the  lifetime  of  the  bankrupt,  which  must 
be  considered  as  converted  into  personalty ;  but  as  to  the  real 
estate  imsold  and  uncontracted  for  at  the  death  of  the  bank- 
rupt, the  Court  said  it  was  to  be  considered  as  descending  to 
the  heir,  subject  to  the  charge  created  by  the  provisions  of 
the  Bankrupt  Law  for  the  pa3mient  of  his  debts  ;  that  it  could 
make  no  difference  in  principle,  whether  such  a  charge  were 
created  by  the  provision  of  the  law,  or  \>y  the  provision  of 
the  party ;  that  as  far  as  the  real  estate  was  not  exhausted  by 
that  charge,  it  was  the  property  of  the  heir ;  that  the  Bank- 
rupt Laws  had  no  purpose  to  alter  the  character  of  surplus 
property  between  the  real  and  personal  representatives  of  a 
bankrupt ;  and  as  to  the  charge  for  payment  of  debts,  created 
by  bankruptcy,  upon  the  real  estate  of  a  deceased  bankrupt, 
his  personal  estate  is  to  be  considered  as  first  applicable ;  and 
to  the  extent  in  which  it  shall  ultimately  appear  that  the 
real  estate  was  not  required  for  the  payment  of  debts,  the 
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heir  is  entitled,  in  the  first  place,  to  be  indemnified  out  of  the        |  35 
surplus.     (Banks  v.  Scott,  5  Mad.  493.)"  — ! 1 


PART  IV. 

Official  Beceivers  and  Staff  of  Board  of  Trad^. 

66. — (1.)  The  Board  of  Trade  may,  at  any  time  after  Appointment 
the  passing  of  this  Act,  and  from  time  to  time,  appoint  such  %ade^ 
persons  as  they  think  fit  to  be  official  receivers  of  debtors'  offi<a*l  ^ 

*  "^  oeiyen  of 

estates,  and  may  remove  any  person  so  appointed  from  such  debton' 
office.    The  official  receivers  of  debtors'  estates  shall  act 
under  the  general  authority  and  directions  of  the  Board 
of  Trade,  but  shall  also  be  officers  of  the  courts  to  which 
they  are  respectively  attached. 

(2.)  The  number  of  official  receivers  so  to  be  appointed, 
and  the  districts  to  be  assigned  to  them,  shall  be  fixed  by 
the  Board  of  Trade,  with  the  concurrence  of  the  Treasury. 
One  person  only  shall  be  appointed  for  each  district  unless 
the  Board  of  Trade,  with  the  concurrence  of  the  Treasuiyi 
shall  otherwise  direct ;  but  the  same  person  may,  with  the 
like  concurrence,  be  appointed  to  act  for  more  than  one 
district. 

(3.)  Where  more  than  one  official  receiver  is  attached 
to  the  Court,  such  one  of  them  as  is  for  the  time  being 
appointed  by  the  Court  for  any  particular  estate  shall  be 
the  official  receiver  for  the  purposes  of  that  estate.  The 
Court  shall  distribute  the  receiverships  of  the  particular 
estates  among  the  official  receivers  in  the  prescribed 
manner. 

See  Bules  233 — 250. 

Judicial  notice  is  to  be  taken  of  the  appointment  of  official 
receivers,  Bule  233.  Removal,  Bule  235.  Bota,  Bule  236. 
I>uties  as  to  statement  of  affairs,  Bule  237.  Power  to  make 
subsistence  allowance  to  debtor,  Bule  238.  Personal  per- 
formance of  duties,  Bule  241.    Assistant  official  receivers, 

W.B.  T 
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Eule  242.  Begistrar  to  act  in  emergency,  Bule  243.  Appli- 
cation to  Court  may  be  made  x>dr8ona]ly  without  notice  or 
formality,  Bule  245.  Directions,  Bule  246.  Expenses  and 
accounts,  Bules  248,  249.  May  act  for  Board  of  Trade  where 
no  committee  of  inspection,  Bide  250. 


Deputy  for 

official 

veoeiyfir. 


67. — (1.)  The  Board  of  Trade  may  from  time  to  time, 
by  order  direct  that  any  of  its  officers  mentioned  in  the 
order  shall  be  capable  of  discharging  the  duties  of  any 
official  receiver  during  any  temporary  vacancy  in  the 
office,  or  during  the  temporary  absence  of  any  official 
receiver  through  illness  or  otherwise. 

(2.)  The  Board  of  Tradis  may,  on  the  application  of  an 
official  receiver,  at  any  time  by  order  nominate  some  fit 
person  to  be  his  deputy,  and  to  act  for  him  for  such  time 
not  exceeding  two  montha  as  the  order  may  fix,  and  under 
such  conditionB  as  to  remuneration  and  otherwise  as  may 
be  prescribed. 

Appointment  of  deputy,  Bule  234.  Deputy  to  use  proxies, 
Bule  240. 


Status  of 

official 

reodyer. 


68. — (1.)  The  duties  of  the  official  receiver  shall  have 
relation  both  to  the  conduct  of  the  debtor  and  to  the  ad- 
ministration of  his  estate. 

(2.)  An  official  receiver  may,  for  the  purpose  of  affidavits 
verifying  proofs,  petitions,  or  other  proceedings  under  this 
Act,  administer  oaths. 

(3.)  All  expressiona  referring  to  the  trustee  under  a 
bankruptcy  shall,  unless  the  context  otherwise  requires,  or 
the  Act  otherwise  provides,  include  the  official  receiver 
when  acting  as  trustee. 

(4.)  The  trustee  shall  supply  the  official  receiver  with 
such  information,  and  give  him  such  access  to,  and  facili- 
ties for  inspecting  the  bankrupt's  books  and  documents, 
and  generally  shall  give  him  such  aid,  aa  may  be  requisite 
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for  enabling  the  official  receiver  to  perform  his  duties      §  68. 
under  this  Act. 

69.  As  regards  the  debtor,  it  shall  be  the  duty  of  the  i>atiM  of 
official  receiyer —  oeiyer  as 

(1.)  To  investigate  the  conduct  of  the  debtor  and  to  a^l^t^s 
report  to  the  Court,  stating  whether  there  is  reason  to  <»^d'«*' 
believe  that  the  debtor  has  committed  any  act  which  con- 
stitutes a  misdemeanor  under  the  Debtors  Act,  1869,  or 
any  amendment  thereof,  or  under  this  Act,  or  which  would 
justify  the  Court  in  refusing,  suspending  or  qualifying  an 
order  for  his  discharge. 

(2.)  To  make  such  other  reports  concerning  the  conduct 
of  the  debtor  as  the  Board  of  Trade  may  direct. 

(3.)  To  take  such  part  as  may  be  directed  by  the  Board 
of  Trade  in  the  public  examination  of  the  debtor. 

(4.)  To  take  such  part,  and  give  such  assistance,  in 
relation  to  the  prosecution  of  any  fraudulent  debtor  as  the 
Board  of  Trade  may  direct. 

As  to  what  constitutes  a  misdemeanour  under  the  Debtors 
Act,  1869,  see  that  Act,  post^  Fart  11.  section  11 ;  under  this 
Act,  see  sections  81,  163. 

As  to  what  will  justify  the  Court  in  refusing,  &c.  a  dis- 
charge, see  anie,  section  28,  p.  81. 


70. — (!•)  As  regards  the  estate  of  a  debtor  it  shall  be  Duties  of 
the  duty  of  the  official  receiver —  oeirer  as  to 

(a.)  Pending  the  appointment  of  a  trustee,  to  act  as  ^^' 
interim  receiver  of  the  debtor's  estate,  and,  where 
a  special  manager  is  not    appointed,  as    manager 
thereof: 

{b.)  To  authorize  the  special  manager  to  raise  money  or 

make  advances  for  the  purposes  of  the  estate  in  any 

case  where,  in  the  interests  of  the  creditors,  it  appears 

necessary  so  to  do : 

t2 
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§  70.  (<^-)  ^o  Bamrnon  and  preside  at  the  fiist  meetiDg    of 

creditors : 
(rf.)  To  issue  forms  of  proxy  for  use  at  the  meetiiigs  of 

creditors: 
(e,)  To  report  to  the  oreditors  as  to  any  proposal  which 
the  debtor  may  have  made  with  respeot  to  the  mode 
of  liquidating  his  affairs : 
(/.)  To  advertise  the  reoeiving  order,  the  date  of  the 
creditors  first  meeting  and  of  the  debtor's  public 
examination,  and  such  other  matters  -os  it  may  be 
neoeasarytoadvertdse: 
(ff,)  To  act  as  trustee  during  any  vacancy  in  the  office 

of  trustee. 
(2.)  For  the  purpose  of  his  duties  as  interim  receiver  or 
manager  the  official  receiver  shall  have  the  same  powers 
as  if  he  were  a  receiver  and  manager  appointed  by  the 
High  Court,  but  shall,  as  far  as  practicable,  consult  the 
wishes  of  the  creditors  with  respect  to  the  management  of 
the  debtor's  property,  and  may  for  that  purpose,  if  he 
thinks  it  advisable,  summon  meetings  of  the  persons 
claiming  to  be  creditors,  and  shall  not,  unless  the  Board 
of  Trade  otherwise  order,  incur  any  expense  beyond  such 
as  is  requisite  for  the  protection  of  the  debtor's  property 
or  the  disposing  of  perishable  goods. 

Provided  that  when  the  debtor  cannot  himself  prepare 
a  proper  statement  of  affairs,  the  official  recover  may, 
subject  to  any  prescribed  conditions,  and  at  the  expense  of 
the  estate,  employ  some  person  or  persons  to  assist  in  the 
preparation  of  the  statement  of  affairs. 

'  (3.)  Every  official  receiver  shall  account  to  the  Board  of 
Trade  and  pay  over  all  moneys  and  deal  with  all  securities 
in  such  manner  as  the  Board  from  time  to  time  direct. 

Snb-as.  (1)  (a)       The  interim    referred  to    in    sub-sections  (1)  (a)  and  (2) 
and  (2).  seems  to  be  the  interval  between  the  making  of  a  reoeiving 
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order  and  the  appointment  of  a  trustee,  and  not  to  include  the       {  70. 

interval  between  presentation  of  the  petition  and  the  making  

of  the  receiving  order.  During  the  latter  period  the  Court 
may  appoint  the  official  receiver  to  be  interim  receiver. 
(Section  10.)  The  expression  interim  receiver  seems  to  bear 
oifferent  meanings  in  these  two  sections. 

Beport  as  to  employment  of  person  to  assist  the  debtor  in 
his  statement  of  anairs.    (Bule  239.) 

71.  The  Board  of  Trade  may,  at  any  time  after  the  Power  for 
passing  of  this  Aot,  and  from  time  to  time,  with  the  Trade  to 
approval  of  the  Treasury,  appoint  such  additional  officers,  J^SS? 
including  official  receivers,  clerks,  and  servants  (if  any)  as 
may  be  required  by  the  Board  for  the  execution  of  this 
Act,  and  may  dismiss  any  person  so  appointed. 


PAET  V. 

Trustees  in  Bankruptcy. 

Remuneration  of  Trustee, 

72. — (1.)  Where  the  creditors  appoint  any  person  to  be  Bemnnera- 
trustee  of  a  debtor's  estate,  his  remuneration  (if  any)  shall  ^^^^, 
be  fixed  by  an  ordinary  resolution  of  the  creditors  or  if  the 
creditors  so  resolve  by  the  committee  of  inspection,  and 
shall  be  in  the  nature  of  a  commission  or  percentage,  of 
which  one  part  shall  be  payable  on  the  amount  realised, 
after  deducting  any  sums  paid  to  secured  creditors  out  of 
the  proceeds  of  their  securities,  and  the  other  part  on  the 
amount  distributed  in  dividend. 

(2.)  If  one-fourth  in  number  or  value  of  the  creditors 
dissent  from  the  resolution,  or  the  bankrupt  satisfies  the 
Board  of  Trade  that  the  remuneration  is  imnecessarily 
large,  the  Board  of  Trade  shall  fix  the  amount  of  the 
lemimeration. 

(3.)  The  resolution*  shall  express  what  expenses  the 
remuneration  is  to  oover,  and  no  liability  shall  attach  to 
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1 72.  the  banknipt's  eetatey  or  to  the  oreditony  in  respect  of  an  j 
expenses  whioh  the  remuneration  is  expressed  to  oover. 

(4.)  Where  no  remuneration  has  been  voted  to  a  trustee 
he  shall  be  allowed  out  of  the  bankrupt's  estate  such 
proper  oosts  and  expenses  incurred  by  him  in  or  about  the 
proceedings  of  the  bankruptcy  as  the  taxing  officer  may 
allow. 

(5.)  A  trustee  shall  not,  under  any  droumstanoes  ^riiat- 
ever,  make  any  arrangement  for  or  except  from  the 
bankrupt,  or  any  solicitor,  auctioneer,  or  any  other  person 
that  may  be  employed  about  a  bankruptcy,  any  gift, 
remimeration,  or  pecuniary  or  other  consideration  or 
benefit  whatever  beyond  the  remuneration  fixed  by  the 
creditors  and  payable  out  of  the  estate,  nor  shall  he  make 
any  arrangement  for  giving  up,  or  give  up,  any  part  of 
his  remuneration,  either  as  receivfar,  manager,  or  trustee  to 
the  bankrupt,  or  any  solicitor  or  other  person  that  may  be 
employed  about  a  bankruptcy. 

As  to  remuneration,  see  Bute  224. 

An  ordinary  resolution  is  one  decided  by  a  majority  in 
value  of  the  creditors  present  personally  or  by  proxy  at  a 
meeting  of  creditors  and  voting  on  the  resolution.  Apparently 
the  commiBsion  is  to  be  divided  and  calculated,  half  on  the 
amount  realized  and  half  on  the  amount  distributed. 

By  section  88,  the  vote  of  the  trustee,  or  of  his  partner, 
clerk,  solicitor,  or  solicitor's  clerk,  either  as  creditor  or  as 
proxy,  shall  not  be  reckoned  in  the  majority  required  for 
passing  any  resolution  affecting  the  remuneration  or  conduct 
of  the  trustee. 

Costs. 

Allowance  73. — (1.)  Where  a  trustee  or  manager  receives  remune* 

of  ooste.*  °"    ration  for  his  services  as  such  no  payment  shall  be  allowed 

in  his  accounts  in  respect  of  the  performance  by  any  other 

person  of  the  ordinary  duties  whicB  are  required  by  statute 

or  rules  to  be  performed  by  himself. 
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(3.)  'WlLQie  the  tmstee  is  a  solioitor  he  may  oontraot       8  73, 
tiiat  the  remoueratioD  for  his  aervioes  aa  trustee  shall  ' 

inolade  all  professioiial  servioes. 

(3.)  All  biUfl  and  ohorges  of  Bolidtors,  managers, 
aooountonta,  aaotioneerB,  brokers,  and  other  persons,  not 
being  trustees,  shall  be  taxed  by  the  preearibed  offioer,  and 
no  payments  in  respeot  thereof  shall  be  allowed  in  the 
trustee's  aooonnts  'without  proof  of  snoh  taxation  having 
been  made.  The  taxing  master  shall  satisfy  himself 
before  passing  such  bills  and  charges  that  the  employment 
of  such  sohoitois  and  other  persons,  in  lespeot  of  the  par- 
ticular mattera  out  of  whioh  such  ohai^es  arise,  has  been 
duly  sanctioned. 

(4.)  Every  such  person  shall,  on  request  by  the  trustee 
(whioh  request  the  trustee  shall  make  a  snfiBcient  time 
before  declaring  a  dividend),  deUver  his  bill  of  costs  or 
charges  to  the  proper  ofEoer  for  taxation,  and  if  he  fails  to 
do  60  within  seven  days  after  leoeipt  of  the  request,  or 
such  further  time  as  the  Court,  on  application,  may  grant, 
the  trustee  shall  declare  and  distribute  the  dividend  with- 
out regard  to  any  claim  by  him,  and  thereupon  any  such 
claim  shall  be  forfeited  as  well  against  the  truBtee  per- 
sonally as  against  the  estate. 

As  to  costs  general^,  see  Bulea  98 — 110.  Enforcement, 
Bole  100.    Taxation,  Bules  101—104.    Priority,  Bule  105. 

Iteeeipia,  Payments,  Aocounta,  AudH. 

74. — (!■)  An  oooonnt  oalled  the  Bankruptcy  Estates  Fajnieiit  of 
Account  shall  be  kept  by  the  Board  of  Trade  with  the  Bank^trfEnif. 
Bank  of  England,  and  all  moneys  reoeived  by  the  Board  '■^* 
of  Trade  in  be. 

paid  to  that 

(3.)  The  at 
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§  74,       the  Bank  of  England  shall  be  transferred  to  the  Bank- 
ruptoy  Estates  Acoount. 

(3.)  Every  trustee  in  bankruptcy  shall,  in  such  manner 
and  at  such  times  as  the  Board  of  Trade  with  the  concur- 
rence of  the  Treasury  direct,  pay  the  money  received  by 
him  to  the  Bankruptcy  Estates  Account  at  the  Bank  of 
England,  and  the  Board  of  Trade  shall  furnish  him  with 
a  certificate  of  receipt  of  the  money  so  paid. 

(4.)  Provided  that  if  it  appears  to  the  committee  of 
inspection  that  for  the  purpose  of  carrying  on  the  debtor's 
business,  or  of  obtaining  advances,  or  because  of  the  pro- 
bable amoimt  of  the  cash  balance,  or  if  the  committee 
shall  satisfy  the  Board  of  Trade  that  iot  any  other  reason 
it  is  for  the  advantage  of  the. creditors  that  the  trustee 
should  have  an  account  with  a  local  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  committee  of  inspec- 
tion, authorize  the  trustee  to  make  his  payments  into  and 
out  of  such  local  bank  as  the  committee  may  select. 

Such  account  shall  be  opened  and  kept  by  the  trustee  in 
the  name  of  the  debtor's  estate ;  and  any  interest  receiv- 
able in  respect  of  the  accotmt  shall  be  part  of  the  assets  of 
the  estate. 

The  trustee  shall  make  his  payments  into  and  out  of  such 
local  bank  in  the  prescribed  manner. 

(5.)  Subject  to  any  general  rules  relating  to  small  bank- 
ruptcies under  Part  VII.  of  this  Act,  where  the  debtor  at 
the  date  of  the  receiving  order  has  an  account  at  a  bank, 
such  account  shall  not  be  withdrawn  imtil  the  expiration 
of  seven  days  from  the  day  appointed  for  the  first  meeting 
of  creditors,  unless  the  Board  of  Trade,  for  the  safeiy  of 
the  account,  or  other  sufficient  cause,  order  the  withdrawal 
of  the  account. 

(6.)  If  a  trustee  at  any  time  retains  for  more  than  ten 
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days  a  Bum  exceeding  fifty  pounds,  or  such  other  amount  |74« 
as  the  Board  of  Trade  in  any  particular  case  authorize 
him  to  retain,  then,  unless  he  explains  the  retention  to  the 
satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on 
the  amount  so  retained  in  excess  at  the  rate  of  twenty 
pounds  per  centum  per  annum,  and  shall  have  no  claim  for 
remuneration,  and  may  be  removed  from  his  office  by  the 
Board  of  Trade,  and  shall  be  liable  to  pay  any  expenses 
occasioned  by  reason  of  his  default. 

(7.)  All  payments  out  of  money  standing  to  the  credit 
of  the  Board  of  Trade  in  the  Bankruptcy  Estates  Account 
shall  be  made  by  the  Bank  of  England  in  the  prescribed 
manner. 

• 

Authority  for  account  at  a  local  bank  and   application  Sub-B.  (4). 
therefor,  Rule  228,  Forms  91,  92.     Fajments  into  and  out  of 
local  bank,  Bule  251.    Payments  out  of  Bank  of  England, 
Bule  252. 

In  small  bankruptcies  all  pajrments,  unless  the  Board  of  Sub-s.  (6). 
Trade  otherwise  orders,  are  to  be  made  into  and  out  of  the 
Bank  of  England,  Bule  199  (6). 

7ff.  No  trustee  in  a  bankruptcy  or  under  any  composi-  Trustee  not  to 
tion  or  scheme  of  arrangement  shall  pay  any  sums  received  ^ate 
by  him  as  trustee  into  his  private  banking  account.  account. 

76. — (1.)  Whenever  the  cash  balance  standing  to  the  Inyestment 
credit  of  the  Bankruptcy  Estates  Account  is  in  excess  of  the  f  a^a?  ^ 
amount  which  in  the  opinion  of  the  Board  of  Trade  is 
required  for  the  time  being  to  answer  demands  in  respect 
of  bankrupts'  estates,  the  Board  of  Trade  shall  notify 
the  same  to  the  Treasury,  and  shall  pay  over  the  same  or 
any  part  thereof  as  the  Treasury  may  require  to  the 
Treasury,  to  such  account  as  the  Treasury  may  direct, 
and  the  Treasury  may  invest  the  said  sums  or  any  part 
thereof  in  Government  securities  to  be  placed  to  the  credit 
of  the  said  account. 
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§  76.  (2.)  Whenever  any  part  of  the  money  so  inyested  lA,  in 

the  opinion  of  the  Board  of  Trade,  required  to  answer  any 
demands  in  respect  of  bankrupts'  estates,  the  Board  of 
Trade  shall  notify  to  the  Treasmy  the  amount  so  required, 
and  the  Treasury  shall  thereupon  repay  to  the  Board 
of  Trade  suoh  sum  as  may  be  required  to  the  credit  of  the 
Bankruptcy  Estates  Account,  and  for  that  purpose  may 
direct  the  sale  of  such  part  of  the  said  securities  as  may  be 
necessary. 

(3.)  The  dividends  on  the  investments  under  this  section 
shall  be  paid  to  such  account  as  the  Treasury  may  direct, 
and  regard  shall  be  had  to  the  amount  thus  derived  in 
fixing  the  fees  payable  in  respect  of  bankruptcy  proceed- 
ings. 
Oertoin  re-         77.  The  Treasury  may  from  time  to  time  issue  to  the 
ie^tohe        Board  of  Trade  in  aid  of  the  vbtes  of  Parliament,  out  of 
applied  m  aid  ^he  receipts  arising  from  fees,  fee  stamps,  and  dividends  on 
tare.  investments   under  this  Act,  any  sums  which  may  be 

necessary  to  meet  the  charges  estimated  by  the  Board  of 
Trade  in  respect  of  salaries  and  expenses  imder  this  Act. 
Audit  of  78, — (1.)  Every  trustee  shall,  at  such  times  as  may  be 

acoounte.  prescribed,  but  not  lees  than  twice  in  each  year  during  his 
tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they 
direct,  an  account  of  his  receipts  and  payments  as  audi 
trustee. 

(2.)  The  account  shall  be  in  a  prescribed  form,  shall  be 
made  in  duplicate,  and  shall  be  verified  by  a  statutory 
declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  shall  cafise  the  accounts  so 
sent  to  be  audited,  and  for  the  purposes  of  the  audit  the 
trustee  shall  furnish  the  Board  with  such  vouchers  and 
information  as  the  Board  may  require,  and  the  Board 
may  at  any  time  require  the  production  of  and  inspect  any 
books  or  accounts  kept  by  the  trustee. 
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(4.)  When  any  suoh  aooount  has  been  audited  one  copy       {  78. 

thereof  shall  be  filed  and  kept  by  the  Board,  and  the  other 

copy  shall  be  filed  with  the  Oourt,  and  each  copy  shall  be 

open  to  the  inspection  of  any  creditor,  or  of  the  bankrupt, 

or  of  any  person  interested. 

Half-yearly  account  and  audit,  Bule  211,  Form  83.  Oopy 
of  accounts  to  be  filed,  Rule  212.  Affidavit  where  no  receipts 
since  last  audit,  Eule  213.  Distinct  account  where  business 
carried  on,  Bule  225. 

79.  The  trustee  shall,  whenever  required  by  any  creditor  The  trnstee  to 

toJ  J  11  -1  J.J  j»   J  r  f  nmiah  list  of 

do,  and  on  payment  by  such  creditor  of  the  pre-  crediton. 

scribed  fee,  furnish  and  transmit  to  suoh  creditor  by  post 

a  list  of  the  creditors,  showing  in  such  list  the  amount  of 

the  debt  due  to  each  of  such  creditors. 

Eule  231. 

80.  The  trustee  shall  keep,  in  manner  prescribed,  proper  Books  to  be 
books,  in  which  he  shaU  from  time  to  time  cause  to  be  t^Sstel, 
made  entries  or  minutes  of  proceedings  at  meetings,  and  of 

such  other  matters  as  may  be  prescribed,  and  any  creditor 

of  the  bankrupt  may,  subject  to  the  control  of  the  Court, 

personally  or  by  his  agent  inspect  any  such  books. 

"Eecord"  book,  Eule  207.  "Cash"  book,  Eule  208. 
Inspection  and  audit,  Enles  209,  210,  Form  82.  Distinct 
account  where  business  carried  on,  Eule  225. 

8L — (!•)  Every  trustee  in  a  bankruptcy  shall  from  time  Anniial  state- 
to  time,  as  may  be  prescribed,  and  not  less  than  once  in  ^aLgsf^' 
every  year  during  the  continuance  of  the  bankruptcy, 
transmit  to  the  Boacd  of  Trade  a  statement  showing  the 
proceedings  in  the  bankruptcy  up  to  the  date  of  the  state- 
ment^ containing  the  prescribed  particulars,  and  made  out 
in  the  prescribed  form. 

(2.)  The  Board  of  Trade  shall  cause  the  statements  so 
transmitted  to  be  examined,  and  shall  call  the  trustee  to 
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I  81.  account  for  any  misfeasance,  neglect,  or  omission  which 
may  appear  on  the  said  statements  or  in  his  accounts  or 
otherwise,  and  may  require  the  trustee  to  make  good  any 
loss  which  the  estate  of  the  bankrupt  may  have  sustained 
by  the  misfeasance,  neglect,  or  omission. 

Bule  217. 

Release  of  Trustee. 

Release  of  82, — (1.)  When  the  trustee  has  realized  all  the  property 

of  the  bankrupt,  or  so  much  thereof  as  can,  in  his  opinion, 
be  realized  without  needlessly  protracting  the  trusteeship, 
and  distributed  a  final  dividend,  if  any,  or  has  ceased  to 
act  by  reason  of  a  composition  having  been  approved,  or 
has  resigned,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report  on 
his  accounts  to  be  prepared,  and,  on  his  complying  with 
all  the  requirements  of  the  Board,  shall  take  into  con- 
sideration the  report,  and  any  objection  which  may  be 
urged  by  any  creditor  or  person  interested  against  the 
release  of  the  trustee,  and  shall  either  grant  or  withhold 
the  release  accordingly,  subject  nevertheless  to  an  appeal 
to  the  High  Court. 

(2.)  Where  the  release  of  a  trustee  is  withheld  ^e 
Court  may,  on  the  application  of  any  creditor  or  person 
interested,  make  such  order  as  it  thinks  just,  charging  the 
trustee  with  the  consequences  of  any  act  or  default  he  may 
have  done  or  made  contraiy  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  the  trustee  shall 
discharge  him  from  all  liability  in  ro^ect  of  any  act  done 
or  default  made  by  him  in  the  administration  of  the  affairs 
of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct  as 
trustee,  but  any  such  order  may  be  revoked  on  proof  that 
it  was  obtained  by  fraud  or  by  suppression  or  oonoealment 
of  any  material  fact. 
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(4.)  Where  the  trustee  has  not  previously  resigned  or       |  82. 
been  removed,  his  release  shall  operate  as  a  removal  of 
him  from  his  office,  and  thereupon  the  official  receiver 
shall  be  the  trustee. 

The  release  is  now  to  be  granted  by  the  Board  of  Trade 
subject  to  appeal  to  the  Court,  instead  of  by  the  Court  in  the 
first  instance.  There  is  now  no  preliminary  meeting  of  credi- 
tors as  under  section  51  of  the  Act  of  1869.  An  appeal  under 
sub-section  1  must  be  brought  within  twenty-one  days  from 
the  date  of  the  decision.  (See  section  139.)  Appeals  &om  the 
Board  of  Trade  must  be  neard  in  Court.    (Eule  5  (d).) 

It  was  decided  imder  section  46  of  the  Act  of  1869,  which 
corresponds  to  section  63  of  this  Act,  that  the  release  of  the 
trustee  did  not  prevent  the  Court  having  jurisdiction  to  make 
an  order  upon  him  relating  to  a  refusal  to  pay  a  dividend. 
(Be  Prager,  ex  p,  SociiU  Cockrill,  3  Ch.  D.  115 ;  but  Bee  Ex  p. 
Carter,  re  Ware,  8  Ch.  D.  731 ;  fe  p.  Barnard,  re  Gill,  46 
L.  T.  824  ;  and  section  63,  note,  ante,  p.  270.) 

Notice  of  application  for  release,  Eule  226,  Form  93.  De- 
livery up  of  papers,  &c.  on  resignation,  release,  or  removal  of 
trustee,  Kule  214.  « 

Official  Name. 

88,  The  trustee  may  sue  and  be  sued  by  the  official  Official  name 
name  of  '*  the  trustee  of  the  property  of  a 

bankrupt,"  inserting  the  name  of  the  bankrupt,  and  by 
that  name  may  in  any  part  of  the  British  dominions  or 
elsewhere  hold  property  of  every  description,  make  con- 
tracts, sue  and  be  sued,  enter  into  any  engagements  bind- 
ing on  himself  and  his*  successors  in  office,  and  do  all  other 
acts  necessary  or  expedient  to  be  done  in  the  execution  of 
his  office^ 

By  Ord.  XVm.  r.  3,  of  the  R.  S.  C.  1883,  "  claims  by  a 
trustee  in  bankruptcy  as  such  shall  not,  unless  by  leave  of  the 
Court  or  a  judg^,  be  joined  with  any  claim  by  him  in  any 
other  capacity."  As  to  making  the  trustee  a  party  to  a  pend- 
ing action,  see  ante,  section  57,  note,  p.  266. 

It  was  held  \mder  the  corresponding  section  (section  83, 
Bub-section  7)  of  the  Act  of  1869  that  a  trustee  has  all  the 
rights  of  an  ordinary  litigant,  including  the  right  to  compro- 
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I  83.        ^^  actions,  without  reference  to  the  x>ower  to  compromiBe 

by  leave  of  the  committee  of  inspection  given  by  section  27  of 

that  act.  {Leeming  v.  Lady  Murray,  13  Gh.  D.  123;  see 
section  57  of  this  Act.)  It  was  held  under  the  Act  of  1869 
that  where  the  trustee  had  a  mere  money  demand  against  a 
third  party  and  a  stranger  to  the  proceedings,  he  ought  to 

f  proceed  by  action  in  the  ordinary  way,  and  not  in  bankruptcy. 
Ex  p.  Dickin^  re  FoUard,  8  Ch.  D.  377 ;  Ex  p.  Musyrave,  re 
Wood,  10  Gh.I).  d4.)  But  see  now  section  102  (1),  and  note, poet 


Power  to 
appoint  joint 
or  snoceasiye 
trustees. 


How  far  one 
of  two  tnu- 
teesmay  act 
alone. 


Liability  of 
traatee. 


Appointment  and  RemovaL 

84. — (1.)  The  creditors  may,  if  tbey  think  fit,  appoint 
more  persons  than  one  to  the  office  of  trustee,  and  when 
more  persons  than  one  are  appointed  they  shall  declare 
whether  any  act  required  or  authorized  to  be  done  by  the 
trustee  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons,  but  all  such  persons  are  in  this  Act  inoluded 
under  the  term  ^'trustee,"  and  shall  be  joint-tenants  of 
the  property  of  ^e  bankrupt. 

(2.)  The  creditors  may  also  appoint  persons  to  act  as 
trustees  in  succession  in  the  event  of  one  or  more  of  the 
persons  first  named  declining  to  accept  the  office  of  trustee, 
or  failing  to  give  security,  or  not  being  approved  of  by  the 
Board  of  Trade. 

Formerly,  when  more  than  one  assignee  was  appointed  by 
the  creditors,  difficult  questions  occasionally  arose  as  to  what 
things  such  assignees  had  the  power  to  do  separately,  and  as 
to  how  far  one  was  liable  for  the  default  of  me  other.  It  is 
thought  worth  while  to  cite  some  of  the  principal  cases  for  tbe 
sake  of  the  bearing  which  they  may  have  on  the  relative 
rights  and  duties  of  co-trustees  under  this  Act. 

A  general  authority  from  his  co-assignee  did  not  enable  an 
assignee  to  execute  a  release  for  his  co-assignee,  nor  to  do  any 
act  binding  on  the  creditors  generally,  even  though  it  was  for 
their  benefit.  ( Williams  v.  Wahhy,  4  Esp.  N.  P.  C.  220 ; 
Harrison  v.  Jackson,  7  T.  E.  207;  Douglas  v.  Browne,  Men.  93; 
Exp,SchoJield,  2 Mon.  D.  &D.  644;  Exp.  JTitttiwon, Buck,  197.) 

Assignees  were  liable  for  the  defaults  of  agents  not  eimpioyed 
in  the  common  usage  of  business  {Re  The  Earl  of  ZAehfield^ 
1  Aik.  87);  but  not  for  the  defaults  of  agents  employed  in 
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aocordance  with  obnmioii  usage.    {Ex  p.  Belchier,  Amb.  218  ;        |  84. 

Exp.  Wilkinson,  Buck,  197;  Exp.  Turner,  re  Evans,  Mont.  & 

M.  52.) 

Whether  or  no  a  receipt  by  one  assignee  was  a  valid  dis- 
charge seems  to  be  an  open  question,  Lord  Kenjon  holding  the 
discharge  valid  {Smith  v.  Jamieson,  1  Esp.  114;  Bristotv  v. 
Eastman,  1  Esp.  174)  ;  con/ra  by  Lord  Hardwicke  {Can  y.Read, 
3  Atk.  695). 

Assignees  were  like  ordinary  trustees,  and  each  separately 
answerable  only  for  what  he  received,  {Primrose  v.  Bromley ,  1 
Atk.  89;  Exp.  Dawson,  4  Dea.  &  0.  130.)  Where  an  assignee 
relying  entirely  upon  the  judgment  of  his  co-assignee  joined  in 
his  acts,  he  was  liable  to  contribute  to  such  co-assignee  in  case 
the  latter  paid  the  whole  of  a  loss  occasioned  by  their  joint  act 
{Lingard  v.  Bromley,  1  Yes.  &  B.  114) ;  and  an  assignee  had  a 
right  of  contribution  without  showing  that  any  funds  from  the 
bankrupt's  estate  came  to  the  hands  of  his  co-assignee.  {Hart 
V.  Biggs,  1  Holt,  N.  P.  0.  245.) 

85.  If  a  receiving  order  is  made  against  a  trustee  he  Office  of 
shall  thereby  vacate  his  office  of  trustee.  vacated  by 

86. — (1.)  The  creditors  may,  by  ordinary  resolution,  at  !^^^^ 
a  meeting  specially  called  for  that  purpose,  of  which  seven  trostee. 
days'  notice  has  been  given,  remove  a  trustee  appointed  by 
them,  and  may  at  the  same  or  any  subsequent  meeting 
appoint  another  person  to  fill  the  vacancy  as  hereinafter 
provided  in  case  of  a  vacancy  in  the  office  of  trustee. 

(2.)  If  the  Board  of  Trade  are  of  opinion  that  a  trustee 
appointed  by  the  creditors  is  guilty  of  misconduct,  or  fails 
to  perform  his  duties  under  this  Act,  the  Board  may 
remove  him  from  his  office,  but  if  the  creditors,  by  or- 
dinary resolution,  disapprove  of  his  removal,  he  or  they 
may  appeal  against  it  to  the  High  Court. 

An  ordinary  resolution  is  one  decided  by  a  majority  in  value  Snb-s.  (1). 
of  the  creditors  present,  personally  or  by  proxy,  at  a  meeting 
of  creditors,  and  voting  on  the  resolution.    (Section  168  (1).) 

The  vote  of  the  trustee,  or  of  his  partner,  clerk,  solicitor,  or 
solicitor's  derk,  either  as  creditor  or  as  proxy,  must  not  be 
reckoned  in  the  majority.   (See  section  88.) 

It  was  held  under  the  Act  of  1869  that  the  Court  could  Bob-s.  (2). 
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offioe  A 
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remove  the  trustee  only  upon  good  cause  shown.  But  in 
making  an  order  for  the  removal  of  the  trustee  for  good 
cause  the  judge  exercised  a  judicial  discretion,  and  if  it  was 
exercised  according  to  law  the  Court  of  Appeal  would  not 
disturb  the  order.  {JEx  p.  Sheard,  re  Pooley  (JNo.  1 ),  16  Ch.  D. 
107 ;  see  also  Ex  p.  Ca9$,  re  Dunkley,  45  L.  T.  569.)  Where 
a  trustee  had  presented  an  appeal,  but  was  removed  before 
the  appeal  was  heard,  it  was  held,  the  new  trustee  dedining 
to  contmue  the  appeal,  that  the  removed  trustee  had  no  hctu 
standi,  but  that  the  creditors  must  in  such  case  be  allowed  an 
opportimity  of  prosecuting  the  appeal.  {Ex  p,  Sheard^  re 
Pooley  (No.  2),  16  Gh.  D.  110.)  In  the  same  case,  the 
creditors  declining  to  go  on  with  the  appeal,  it  was  held  that 
the  respondent  was  entitled  to  have  his  costs  paid  out  of  the 
deposit,  but  that  no  personal  order  for  costs  could  be  made 
against  the  removed  trustee. 

The  power  of  removal  is  now  vested  in  the  Board  of  Trade, 
subject  to  appeal  to  the  High  Court. 

An  appeal  under  sub-s^tion  (2)  must  be  brought  within 
twenty-one  days  from  the  date  of  the  decision  (see  section 
139),  and  can  only  be  made  if  the  creditors  by  ordinary 
resolution  disapprove  of  the  removal. 

Appeals  from  the  Board  of  Trade  must  be  heard  in  Court. 
(Eule  5  {d).) 

Eemoval  by  Board  of  Trade,  Bule  222.  Meeting  of  creditors 
as  to  removal,  Bule  227. 

87« — (1.)  If  a  vaoanoj  occurs  in  the  offioe  of  a  trustee  the 
creditors  in  general  meeting  may  appoint  a  person  to  fill 
the  vacancy,  and  thereupon  the  same  proceedings  shall  be 
taken  as  in  the  case  of  a  first  appointment. 

(2.)  The  official  receiver  shall,  on  the  requisition  of  any 
creditor,  summon  a  meeting  for  the  purpose  of  filling  any 
such  vacancy. 

(3.)  If  the  creditors  do  not  within  three  weeks  after  tilxe 
ooourrence  of  a  vacancy  appoint  a  person  to  fill  the 
vacancy,  the  official  receiver  shall  report  the  matter  to  the 
Board  of  Trade,  and  the  Board  may  appoint  a  trustee ; 
but  in  such  case  the  creditors  or  committee  of  inspection 
shall  have  the  same  power  of  appointing  a  trustee  as  in 
the  case  of  a  first  appointment. 


PROCEEDINGS  IN  CASE  OV  VACANCY  IN  OFFICE  OF  TRUSTEE.         289 

(4.)  During  any  vaoanoy  in  the  office  of  trostee  the       §  87. 
official  receiver  shall  act  as  trustee. 


As  to  the  proceedings  on  the  first  appointment  of  a  trustee,  Sub-B.  (i). 
see  section  21. 

Voting  Powers  of  Trustee. 

88.  The  vote  of  the  trustee,  or  of  his  partner,  clerk,  Lmutation  of 
solicitor,  or  solicitor's  clerk,  either  as  creditor  or  as  proxy  ^  tnSteeT^" 
for  a  creditor,  shall  not  be  reckoned  in  the  majority  re- 
quired for  passing  any  resolution  affecting  the  remunera- 
tion or  conduct  of  the  trustee. 

Control  over  Trustee. 

89. — (1.)  Subject  to  the  provisions  of  this  Act,  the  Diacretlanaiy 
trustee  shall,  in  the  administration  of  the  property  of  tarastee^d 
the  bankrupt  and  in  the  distribution  thereof  amongst  his  ^^ 
creditors,  have  regard  to  any  directions  that  may  be  given 
by  resolution  of  the  creditors  at  any  general  meeting,  or 
by  the  committee  of  inspection,  and  any  directions  so 
given  by  the  creditors  at  any  general  meeting  shall  in 
case  of  conflict  be  deemed  to  override  any  directions  given 
by  the  committee  of  inspection. 

(2.)  The  trustee  may  from  time  to  time  summon  general 
meetings  of  the  creditors  for  the  purpose  of  ascertaining 
their  wishes,  and  it  shall  be  his  duty  to  summon  meetings 
at  such  times  as  the  creditors,  by  resolution,  either  at  the 
meeting  appointing  the  trustee  or  otherwise  may  direct,  or 
whenever  requested  in  writing  to  do  so  by  one-fourth  in 
value  of  the  creditors. 

(3.)  The  trustee  may  apply  to  the  Court  in  manner  pre- 
scribed for  directions  in  relation  to  any  particular  matter 
arising  under  the  bankruptcy. 

(4.)  Subject  to  the  provisions  of  this  Act  the  trustee 

W.B.  V 


290  TRUSTBES  IN  BANKRUPTCY. 

§  88.       B^^aU  use  hia  own  disoretioii  in  the  management  of  the 
estate  and  its  distribution  among  the  cieditois. 

Sab-8.  (3).  Applications  for  directions  are  in  substitution  of  actions  at 

liability  for    law,  and  if  the  application  be  unsuccessful,  the  trustee  ^vrill, 
<'<'*^*  08  a  rule,  be  ordered  to  pay  the  costs ;  and  if  the  estate  of  the 

bankrupt  is  insufficient  for  payment  of  the  costs,  the  trustee 
will  have  to  bear  them  personally.  The  proper  oourae  for  a 
trustee  to  pursue,  where  the  success  oi  the  application  is 
doubtful,  and  there  are  no  assets  out  of  which  tne  costs  can 
be  paid,  is  to  obtain  from  the  creditors,  before  making  the 
application,  an  indemnity  against  the  costs.  {^JP-  Angerstein^ 
L.  K.  9  Ch.  479.)  This  case  was  followed  in  the  Privy  Coundl^ 
where  it  was  held  that  a  trustee  could  be  made  personaUj 
liable  for  costs  of  a  suit  to  which  he  was  a  x>arty,  subject  to 
the  Court  of  Bankruptcy  allowing  him  to  recoup  himself  out 
of  the  estate,  if  his  conduct  had  been  bond  fide.  (Pittt  v.  La 
Fontaine,  6  App.  Ga.  482,  explaining  Ex  p.  Stapleton^  rt 
Nathan,  10  Ch.  D.  686.) 

In  the  case  of  Ex  p.  Cocks,  re  Poole,  21  Ch.  D.  397,  it  was 
held  that  the  Court  had  power  under  section  20  of  the  Act  of 
1869,  on  the  application  of  the  trustee  for  directions  as  to  a 
particular  matter  on  which  the  creditors  had  by  resohition 
given  him  directions,  for  just  cause  to  direct  the  trustee  to 
disregard  the  creditors'  directions.  It  is  just  cause  if  the 
resolution  was  passed  to  favour  the  debtor,  or  persons  whom 
he  is  alleged  to  have  fraudulently  preferred. 

Application  for  directions,  Bule  229,  Form  74. 

Appeal  to  90.  If  the  bankrupt  or  any  of  the  oreditois,  or  any 

^^^nrtjagaiimt  ^^^^^  person,  is  aggrieved  by  any  act  or  decision  of  the 

trustee,  he  may  apply  to  the  Court,  and  the  Court  may 

oonfirm,  reverse,  or  modify  the  aot  or  deoision  oomplained 

of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

Applications,  unless  otherwise  provided  or  directed  by  the 
Court,  are  to  be  made  by  motion  supported  by  affidavit. 
Rule  19.  As  to  who  is  ^ '  aggrieved, "  see  note  to  section  1 04,  jpo«/. 

An  appeal  from  a  decision  as  to  proof  must  be  brought 
within  twenty-one  days,  Bule  174. 

Control  of  9L— (1.)  The  Board  of  Trade  shall  take  oognizanoe  of 

i<^  oyer      the  conduot  of  trustees,  and  in  the  event  of  any  trustee 
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not  faithfully  performing  his  duties,  and  duly  observing  §  91. 
all  the  requirements  imposed  on  him  by  statute,  rules  or 
otherwise,  with  respect  to  the  performance  of  his  duties,  or 
in  the  event  of  any  complaint  being  made  to  the  Board  by 
any  creditor  in  regard  thereto,  the  Board  shall  inquire 
into  the  matter  and  take  such  action  thereon  as  may  be 
deemed  expedient. 

(2.)  The  Board  may  at  any  time  require  any  trustee  to 
answer  any  inquiry  made  by  them  in  relation  to  any 
bankruptcy  in  which  the  trustee  is  engaged,  and  may,  if 
the  Board  think  fit,  apply  to  the  Court  to  examine  on 
oath  the  trustee  or  any  other  person  concerning  the  bank- 
ruptcy. 

(3.)  The  Board  may  also  direct  a  local  investigation  to 
be  made  of  the  books  and  Touchers  of  the  trustee. 

The  duties  of  the  Board  of  Trade  under  this  section  in- 
clude those  imposed  upon  the  comptroller  in  bankruptcy  under 
sections  57  and  58  of  the  Act  of  1869.  Section  57  gave  the 
comptroller  power  to  apply  to  the  Court  if  the  trustee  failed 
to  comply  with  his  requisitions,  and  it  was  held  under  ih&i 
section  that  the  Court  had  power  to  disallow  the  remunera- 
tion voted  to  the  trustee  by  the  creditors.  {Ex  p.  Simmons^ 
re  Lister,  2  Ch.  D.  749.) 

PAET   VI. 
Constitution,  Procedure,  and  Powers  of  Court. 

Jurisdiction. 

92. — (1.)  The  Courts  having  jurisdiction  in  bankruptcy  Juriadiction 
shall  be  the  High  Court  and  the  county  courts.  J^  ^^' 

(2.)  But  the  Lord  Chancellor  may  from  time  to  time,  ^^  ^^^ 

^     '  ,  and  oounty 

by  order  imder  his  hand,  exclude  any  county  court  from  oourts. 
tiaving  jurisdiction  in  bankruptcy,  and  for  the  purposes  of 
bankruptcy  jurisdiction  may  attach  its  district  or  any  part 
thereof  to  the  High  Court,  or  to  any  other  county  court  or 
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§  92.  oourtfly  and  may  from  time  to  time  revoke  or  Taiy  any 
order  so  made.  The  Lord  Chancellor  may,  in  like  manner 
and  subject  to  the  like  conditions,  detach  the  district  of 
any  county  court  or  any  part  thereof  from  the  district  and 
jurisdiction  of  the  High  Court. 

(3.)  The  term  "  district,"  when  used  in  this  Act  with 
reference  to  a  county  court,  means  the  district  of  the  court 
for  the  purposes  of  bankruptcy  jurisdiction. 

(4.)  A  county  court  which,  at  the  commencement  of  this 
Act,  is  excluded  from  having  bankruptcy  jurisdiction,  shall 
continue  to  be  so  excluded  until  the  Lord  Chancellor  other- 
wise orders. 

(5.)  Periodical  sittings  for  the  transaction  of  bankruptcj 
business  by  coimty  courts  having  jurisdiction  in  bank- 
ruptcy shall  be  holden  at  such  times  and  at  such  intervals 
as  the  Lord  Chancellor  shall  prescribe  for  each  such  court. 

As  to  sittings  of  coimty  courts,  see  Bule  88  as  to  place, 
Bule  89  as  to  times. 

OonBoKdation  98. — (1.)  From  and  after  the  commencement  of  this  Act 
^^  the  London  Bankruptcy  Court  shaJl  be  united  and  con- 
Court  With  solidated  with  and  form  part  of  the  Supreme  Court  of 
Court  of  Judicature,  and  the  jurisdiction  of  the  London  Bank- 
ruptcy Court  shall  be  transferred  to  the  High  Court. 

(2.)  For  the  purposes  of  this  union,  consolidation^  and 
transfer,  and  of  all  matters  incidental  thereto  and  conse* 
quential  thereon,  the  Supreme  Court  of  Judicature  Act» 
1873,  as  amended  by  subsequent  Acts,  shall,  subject  to 
the  provisions  of  this  Act,  have  effect  as  if  the  imion, 
consolidation,  and  transfer  had  been  effected  by  that  Act, 
except  that  all  expressions  referring  to  the  time  appointed 
for  the  commencement  of  that  Act  shall  be  oonstraed  as 
referring  to  the  commencement  of  this  Act,  and,  siibjeet 
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as  aforesaid,  this  Act  and  the  said  above-mentioned  Acts.      §  93. 
shall  be  read  and  construed  together. 

"Bj  Eule  263,  when  no  other  provision  is  made  by  the  Act 
or  these  Bules  the  present  law,  procedure,  and  practice  in 
bankruptcy  matters  shall,  in  so  far  as  applicable,  remain  in 
force.  And  save  as  provided  by  these  rules,  or  rules  amend- 
ing them,  the  Hules  of  the  Supreme  Court  shall  not  apply  to 
any  proceeding  in  bankruptcy.  By  Bule  116,  appeals  to  the 
Court  of  Appeal  are,  subject  to  Bules  111 — 115,  to  be  rege- 
lated by  the  Bules  of  the  Supreme  Court  for  the  time  being  in 
force  in  relation  to  such  appeals. 


94. — (1.)  Subject  to  general  rules,  and  to  orders  of  TranMction 
transfer  made  under  the  authority  of  the  Supreme  Court  biumess  ^j 
of  Judicature  Act,  1873,  and  Acts  amending  it,—  SffiJ^    ^ 

(a)  All  matters  pending  in  the   London  Bankruptcy  Ck>iirt. 
Court  at  the  commencement  of  this  Act ;  and 

(b)  All  matters  which  would  have  been  within  the  ex- 
olusive  jurisdiction  of  the  London  Bankruptcy  Court, 
if  this  Act  had  not  passed ;  and 

(c)  All  matters  in  respect  of  which  jurisdiction  is  given 
to  the  High  Court  by  this  Act, 

shall  be  assigned  to  such  Division  of  the  High  Court  as 
the  Lord  Chancellor  may  from  time  to  time  direct. 

(2.)  All  such  matters  shall,  subject  as  aforesaid,  be 
ordinarily  transacted  and  disposed  of  by  or  under  the 
direction  of  one  of  the  judges  of  the  High  Court,  and  the 
Xjord  Chancellor  shall  from  time  to  time  assign  a  judge 
for  that  purpose. 

(3.)  Provided  that  during  vacation,  or  during  the  illness 
of  the  judge  so  assigned,  or  during  his  absence  or  for  any 
other  reasonable  cause  such  matters,  or  any  part  thereof, 
may  be  transacted  and  disposed  of  by  or  under  the  direc- 
tions of  any  judge  of  the  High  Court  named  for  that 
purpose  by  the  Lord  Chancellor. 

(4.)  Subject  to  the  provisions  of  this  Act,  the  officers, 
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§  94.  olerksy  and  subordinate  persons  who  are,  at  the  oommence-' 
ment  of  this  Act,  attached  to  the  London  Bankruptcy  Court, 
and  their  successors,  shall  be  officers  of  the  Supreme  Court 
of  Judicature,  and  shall  be  attached  to  the  High  Court. 

(5.)  Subject  to  general  rules,  all  bankruptcy  matters 
shall  be  entitled,  "  In  bankruptcy." 

The  business  in  bankruptcy,  including  the  powers  under 
section  5  of  the  Debtors  Act,  1869,  assigned  to  the  registrars 
of  the  Court  of  Banbniptcy  by  Eule  270,  have  been  assigned 
to  the  Queen's  Bench  Division. 

As  to  making  orders  of  transfer,  see  B.  B.  C.  1 883,  Ord*  XLIX. 

As  to  how  proceedings  are  to  be  entitled,  see  Bide  8,  Forms 
1,2. 

The  rules  relating  to  the  business  of  the  High  Court  are 
Bules  90—97. 


Petition, 
where  to  be 
ptesonted. 


Definitloxi  of 
the  London 
Bankmptoj 
DiBtiict. 


95. — (I.)  H  the  debtor  against  or  by  whom  a  bankruptcy 
petition  is  presented  has  resided  or  carried  on  business 
within  the  London  bankruptcy  district  as  defined  by  this 
Act  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition,  or  for  a  longer 
period  during  those  six  months  than  in  the  district  of  any 
county  court,  or  is  not  resident  in  England,  or  if  the 
petitioning  creditor  is  unable  to  ascertain  the  residence  of 
the  debtor,  the  petition  shall  be  presented  to  the  High 
Court. 

(2.)  In  any  other  case  the  petition  shall  be  presented  to 
the  county  court  for  the  district  in  which  the  debtor  has 
resided  or  carried  on  business  for  the  longest  period  during 
the  six  months  immediately  preceding  the  presentation  of 
the  petition. 

(3.)  Nothing  in  this  section  shall  invalidate  a  proceed- 
ing by  reason  of  its  being  taken  in  a  wrong  Court* 

96.  The  London  Bankruptcy  District  shall,  for  the 
purposes  of  this  Act,  comprise  the  city  of  London  and  the 
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liberties  thereof  ,  and  all  such  parts  of  the  metropolis  and       §  96. 
other  places  as  are  situated  within  the  district  of  any 
ooiinly  court  described  as  a  metropolitan  county  court  in 
the  list  contained  in  the  Third  Schedule. 

Formerly  questions  arose  as  to  how  far  proceedings  com- 
menced in  a  wrong  Court  were  or  were  not  valid.  Now,  by 
section  95  (3),  no  proceeding  is  to  be  invalidated  by  reason  of 
its  being  taken  in  a  wrong  Court ;  and  section  97  (2)  gives 
power  of  transfer  in  manner  prescribed,  and  power  of  retaining 
proceedings  in  the  Court  where  they  have  oeen  commenced, 
even  if  that  is  the  wrong  Court.  As  to  transfer  of  proceedings, 
see  Bules  16 — 18.  The  proper  Court  in  which  to  commence 
proceedings  is  that  within  the  district  of  which  the  debtor  has 
resided  or  carried  on  business  for  the  greater  part  of  the  six 
months  preceding  the  petition,  and  by  Eule  126  the  petition 
is  to  be  liled  in  the  district  where  business  is  carried  on  in  pre- 
ference to  the  district  of  residence.  If  the  debtor  is  not  resident 
in  England,  or  if  the  petitioning  creditor  cannot  ascertain  his 
residence,  the  petition  will  be  in  the  High  Court.  It  does  not 
seem  quite  clear  whether  in  the  case  of  a  debtor  residing  out 
of  England,  and  having  a  place  of  business  in  Englana  and 
beyond  the  London  dislrict,  the  petition  might  be  either  in  the 
High  Court  or  in  the  county  court  within  the  district  of  which 
the  place  of  business  was  situate.  As  to  the  question  of  the 
jurisdiction  over  a  foreigner  having  a  place  of  business  but 
not  resident  in  England,  see  antCf  p.  34. 

97. — (1.)  Subject  to  the  provisions  of  this  Act,  every  Tnuia£«r  of 
Court  having  original  jurisdiction  in  bankruptcy  shall  have  Er^^^^ 
jurisdiction  throughout  England.  ^  Ooxat. 

(2.)  Any  proceedings  in  bankruptcy  may  at  any  time, 
and  at  any  stage  thereof,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be  transferred 
by  any  prescribed  authority  and  in  the  prescribed  manner 
from  one  Court  to  another  Court,  or  may  by  the  like 
authority  be  retained  in  the  Court  in  which  the  proceedings 
were  commenced,  although  it  may  not  be  the  Court  in 
which  the  proceedings  ought  to  have  been  commenced. 

(3.)  If  any  question  of  law  arises  in  any  bankruptcy 
proceeding  in  a  county  court  which  all  the  parties  to  the 
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proceeding  desire,  or  which  one  of  them  and  the  judge  of 
the  county  court  may  desire,  to  have  determined  in  the 
first  instance  in  the  High  Court,  the  judge  shall  state  the 
facts,  in  the  form  of  a  special  case,  for  the  opinion  of  the 
High  Court.  The  special  case  and  the  proceedings,  or 
such  of  them  as  may  be  required,  shall  he  transmitted  to 
the  High  Court  for  the  purposes  of  the  determination. 

As  to  the  rules  affecting  special  cases  in  the  High  Court, 
see  E.  8.  G.  1883,  Ord.  XJOLIY.  A  special  case  cannot  be 
heard  by  a  registrar.  Direction  of  Mr.  Justice  Care,  dated 
1st  Januaiy,  1884. 

As  to  transfer,  see  Rules  16 — 18.  Notice  to  creditors  where 
county  court  judge  certifies,  £ule  16.  Transfer,  Bule  17. 
Transmission  of  record,  Bule  18. 

98.  Subject  to  the  provisions  of  this  Act  and  to 
general  rules  the  judge  of  the  High  Court  exercising 
jurisdiction  in  bankruptcy  may  exercise  in  chambers  the 
whole  or  any  part  of  his  jurisdiction. 

The  public  examination  must  be  held  and  applications  for 
discharge  heard  in  Court.  See  sections  17  (1)  and  28  (1). 
See  Kule  5  for  other  matters  which  must  be  heard  in  Court. 
As  to  adjournment  from  chambers  to  Court,  and  vice  versd. 
Rule  7. 


Jurifldiotion  99. — (1.)  The  registrars  in  bankruptcy  of  the  High 
of  registrar.  Court,  and  the  registrars  of  a  county  court  having  juris- 
diction in  bankruptcy,  shall  have  the  powers  and  jurisdic- 
tion in  this  section  mentioned,  and  any  order  made  or  Act 
done  by  such  registrars  in  the  exercise  of  the  said  powers 
and  jurisdiction  shall  be  deemed  the  order  or  act  of  the 
Court. 

(2.)  Subject  to  general  rules  limiting  the  powers  con- 
ferred by  this  section,  a  registrar  shall  have  power — 

(a)  To  hear  bankruptcy  petitions,  and  to  make  receiving 
orders  and  adjudications  thereon : 

(b)  To  hold  the  public  examination  of  debtors : 
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(o)  To  grant  orders  of  discharge  where  the  application       §  89. 
is  not  opposed : 

(d)  To  approve  compositions  or  schemes  of  arrangement 
when  they  are  not  opposed : 

(e)  To  make  interim  orders  in  any  case  of  urgency : 

(f)  To  make  any  order  or  exercise  any  jurisdiction 
which  by  any  rule  in  that  behalf  is  prescribed  as 
proper  to  be  made  or  exercised  in  chambers  : 

(g)  To  hear  and  determine  any  unopposed  or  ex  parte 
application : 

(h)  To  summon  and  examine  any  person  known  or  sus- 
pected to  have  in  his  possession  effects  of  the  debtor  or 
to  be  indebted  to  him,  or  capable  of  giving  information 
respecting  the  debtor,  his  dealings  or  property. 
(3.)  The  registrars  in  bankruptcy  of  the  High  Court 
shall  also  have  power  to  grant  orders  of  discharge  and 
certificates  of  removal  of  disqualifications,  and  to  approve 
compositions  and  schemes  of  arrangement. 

(4.)  A  registrar  shall  not  have  power  to  commit  for 
contempt  of  Court. 

(o.)  The  Lord  Chancellor  may  from  time  to  time  by 
order  direct  that  any  specified  registrar  of  a  county  court 
shall  have  and  exercise  all  the  powers  of  a  bankruptcy 
registrar  of  the  High  Court. 

As  to  what  may  be  done  in  chambers,  see  Bule  6,  post. 

One  registrar  may  act  for  another  in  the  High  Court, 
Bule  92.  Senior  registrar's  office,  Bule  93.  A  registrar  may, 
under  the  general  or  special  directions  of  the  judge,  hear  and 
determine  any  matter  or  application  mentioned  in  sub- 
section (2),  Bule  6.  Adjournment  from  chambers  to  Court, 
and  vice  versd,  Bule  7.  This  section  has  been  so  much  affected 
by  Bules  5  and  6,  and  the  direction  of  Mr.  Justice  Cave,  dated 
1st  January,  1884,  that  it  has  been  thought  convenient  to  post- 
pone the  note  on  the  jurisdiction  of  the  registrars  to  the  note 
on  Bules  5  and  6.     See  post,  p.  381. 

100.  A  county  court  shall,  for  the  puiposes  of  its  bank-  Fowen  of 
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ruptoj  jurisdiction,  in  addition  to  the  ordinary  powers  of 

the  Gourty  have  all  the  powers  and  jurisdiction  of  the 

High  Court,  and  the  orders  of  the  Court  may  be  enforced 

accordingly  in  manner  presoribed. 

Witnesses  and  depositions,  Bules  53 — 63.  Warrants,  arrests 
and  commitments,  Bules  75—78.  Costs,  Bules  98^110. 
Sittings,  Bules  88,  89,  and  see  section  92. 

lOL  Where  any  moneys  or  funds  have  been  reoeived  by 
an  official  receiver  or  by  the  Board  of  Trade,  and  the  Court 
makes  an  order  declaring  that  any  person  is  entitled  to  saoh 
moneys  or  funds  the  Board  of  Trade  shall  make  an  order 
for  the  payment  thereof  to  the  person  so  entitled  as  aforesaid. 

102. — (1.)  Subject  to  the  provisions  of  this  Act,  every 
Court  having  jurisdiction  in  bankruptcy  under  this  Act 
shall  have  full  power  to  decide  all  questions  of  priorities, 
and  all  other  questions  whatsoever,  whether  of  law  or  fact, 
which  may  arise  in  any  case  of  bankruptcy  coming  within 
the  cognizance  of  the  Court,  or  which  the  Court  may  deem 
it  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribution  of  pro- 
perty in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be 
exercised  by  the  county  comrt  for  the  purpose  of  adjudicat- 
ing upon  any  claim,  not  arising  out  of  the  bankraptoy, 
which  might  heretofore  have  been  enforced  by  action  in 
the  High  Court,  unless  all  parties  to  the  proceeding'  con- 
sent thereto,  or  the  money,  money's  worth,  or  right  in 
dispute  does  not  in  the  opinion  of  the  judge  exceed  in 
value  two  hundred  pounds. 

(2.)  A  Court  having  jurisdiction  in  bankruptcy  under 
this  Act  shall  not  be  subject  to  be  restrained  in  the  ea:ecu- 
tion  of  its  powers  under  this  Act  by  the  order  of  any  other 
Court,  nor  shall  any  appeal  lie  from  its  decisions,  except  in 
manner  directed  by  this  Act. 


OENERAL  POWER  OF  BAXKRUPTCY  COtRTS.  299 

(3.)  If  in  any  proceeding  in  bankruptcy  there  arises  §  102. 
any  question  of  fact  which  either  of  the  parties  desire  to 
be  tried  before  a  jury  instead  of  by  the  Court  itself,  or  ^ 
which  the  Court  thinks  ought  to  be  tried  by  a  jury,  the 
Court  may  if  it  thinks  fit  direct  the  trial  to  be  had  with  a 
jury,  and  the  trial  may  be  had  accordingly,  in  the  High 
Court  in  the  same  manner  as  if  it  were  the  trial  of  an 
issue  of  fact  in  an  action,  and  in  the  county  court  in 
the  manner  in  which  jury  trials  in  ordinary  cases  are  by 
law  held  in  that  Court. 

(4.)  Where  a  receiving  order  has  been  made  in  the 
High  Court  under  this  Act,  the  judge  by  whom  such 
order  was  made  shall  have  power,  'if  he  sees  fit,  without 
any  further  consent,  to  order  the  transfer  to  such  judge 
of  any  action  pending  in  any  other  division,  brought  or 
continued  by  or  against  the  bankrupt. 

(5.)  Where  default  is  made  by  a  trustee,  debtor,  or 
other  person  in  obeying  any  order  or  direction  given  by 
the  Board  of  Trade  or  by  an  official  receiver  or  any  other 
officer  of  the  Board  of  Trade  under  any  power  conferred 
by  this  Act,  the  Court  may,  on  the  application  of  the 
Board  of  Trade  or  an  official  receiver  or  other  duly  autho- 
rized person  order  such  defaulting  trustee,  debtor,  or 
person  to  comply  with  the  order  or  direction  so  given ; 
and  the  Court  may  also,  if  it  shall  think  fit,  upon  any 
such  application  make  an  immediate  order  for  the  com- 
mittal of  such  defaulting  trustee,  debtor,  or  other  person ; 
provided  that  the  power  given  by  this  sub-section  shall  be 
deemed  to  be  in  addition  to  and  not  in  substitution  for 
any  other  right  or  remedy  in  respect  of  such  default. 

Sub-sections  (1,  paragraph  1),  (3),  and  (4),  correspond  to 
section  72  of  the  Act  of  1869. 

The  2nd  paragraph  of  sub-section  (1)  limits  the  powers  of  Sub-B.  (1). 
county  courts  as  to  claims  not  arising  out  of  the  bankruptcy, 
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§  102.      &^^  heretofore   enforceable  by  action  in  the  High  Court. 
Such  claimB  are  only  to  be  decided  by  the  county  court  where 


Jurifldiction  ^u  parties  consent,  or  where  the  value  is  not  more  than  £200, 
iUfc^?**°  .  in  the  opinion  of  the  judge.  Hie  effect  of  the  whole  sub- 
former  Act  *  section  would  seem  to  be  that  county  courts  have  power  to 
oompared.  try  all  claims  which  do  arise  out  of  the  bankruptcy.  The 
court  has,  however,  a  judicial  discretion  whether  or  not  it  will 
exercise  its  jurisdiction,  and  it  was  held,  under  the  Act  of  1869, 
that  the  county  court  ought  not  to  exercise  its  jurisdiction  in 
cases  where  questions  of  character  or  large  amounts  were 
involved.  {Ex  p,  Armitiige,  re  Learoyd,  Wilton  8f  Co.,  17 
Ch.  D.  13  ;  Ex.  p.  Price,  re  Roberts,  21  Ch.  D.  553.)  Under 
the  Act  of  1869,  the  bankruptcy  courts  for  some  years  exer- 
cised jurisdiction  to  try  questions  arising  between  the  trustee 
and  strangers  to  the  bankruptcy,  in  which  the  trustee  set  up 
no  larger  right  than  the  bankrupt  had.  But  in  the  cases  of 
Ex  p,  Dickin,  re  Pollard,  8  Ch.  D.  377 ;  Ex  p.  Musgrore^  re 
Wood,  10  Ch.  D.  94  ;  Exp,  Brown,  re  Yates,  11  Ch.  D.  148,  it 
was  held  that  the  Court  of  Bankruptcy  ought  not  to  exercise 
its  jurisdiction  in  cases  of  a  mere  money  demand  bj  the 
trustee  against  a  third  party,  or  where  he  claimed  by  no 
higher  tiue  than  the  bankrupt  himself  had.  The  object  of 
the  proviso  to  sub-section  (1)  seems  to  be,  in  the  case  of  county 
courts,  to  get  rid  of  this  judicial  limitation  of  the  powers  of 
the  Court  of  Bankruptcy,  and  to  enable  the  trustee  to  try  in 
the  county  court,  on  the  bankruptcy  side,  all  questions 
between  himself  and  strangers  to  the  bankruptcy,  where  the 
amount  in  dispute  does  not,  in  the  opinion  of  the  judge,  exceed 
£200,  or  where  all  parties  to  the  proceeding  consent.  In 
matters  arising  out  of  bankruptcy,  the  county  court  in  bank- 
ruptcy had,  even  under  the  Act  of  1869,  jurisdictioa,  sub- 
ject to  the  conditions  mentioned  in  the  above-cited  cases 
of  Ex  p.  Armitage,  re  Learoyd,  Wilton  Sf  Co,,  ubi  sup. ; 
Ex  p.  Price,  re  Roberts,  ubi  sup.-  Even  assiuning  that  the 
view  suggested  above  of  the  meaning  of  the  proviso  at  the 
end  of  this  sub-section  is  incorrect,  it  can  harcQy  be  that  the 
numerous  and  somewhat  conflicting  decisions  as  to  the  juris- 
diction  of  the  Court  of  Bankruptcy  under  section  72  of  the 
Act  of  1869,  can  apply  to  the  present  sub-section,  so  far  as 
they  dealt  with  any  limitation  of  the  jurisdiction  of  the  Cburt 
of  Bankruptcy,  which  was  based  on  refusal,  as  a  matter  of 
j udicial  discretion,  to  exercise  jurisdiction  in  certain  cases.  The 
words  of  section  72  of  the  old  Act,  like  those  of  the  present 
section,  were  so  wide,  that  really  cases  such  bb  Exp.  Dickin^ 
re  Pollard,  ubi  sup,,  seem  to  comprise,  practicaUy,  the  whole 
of  the  decisions,  except  some  few  in  which  the  question  of 
the  exclusive  jurisdiction  of  the  Court  of  Bankruptcy  was 
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raised.     It  is  not  proposed  to  discuss  any  but  those  few      S  102. 

excepted  cases.    If  the  effect  of  the  proviso  is  as  suggested, — 

it  would  seem  to  follow  that  the  legislature  must  have  in- 
tended that  the  High  Court  should,  at  least  within  the  limit 
of  £200  prescribed  for  the  county  courts,  exercise  as  between 
the  trustee  and  strangers  jurisdiction  in  matters  not  arising 
out  of  bankruptcy,  and  it  is  difficult  to  suppose  that  the 
legislature  meant  to  apply  the  county  court  limit  to  the  High 
Court.  Indeed,  the  express  limit  put  upon  the  jurisdiction  of 
the  county  cooirts  in  such  matters,  and  the  absence  of  any 
express  limit  on  that  of  the  High  Court,  coupled  with  the 
assignment  of  bankruptcy  business  in  the  High  Court  to  the 
Queen's  Bench  Division,  the  absence  of  the  wide  powers  of 
delegation  given  by  the  Act  of  1869,  and  the  limitation  imposed 
by  section  99  on  the  powers  of  the  registrars,  even  of  the  High 
Court,  in  regard  to  cases  of  disputed  motions,  all  point  to  an 
intention  by  the  legislature  that  the  Court  of  Bankruptcy 
should  now  exercise  that  jurisdiction  between  the  trustee  and 
strangers  which  the  cases  under  the  old  Act  decided  that  the 
Court  of  Bankruptcy,  as  then  constituted,  could  not,  or  ought 
not,  to  exercise.  One  reason,  however,  given  by  Jessel,  M.E., 
in  Ex  p.  DickiUf  re  Pollard j  8  Ch.  D.  377,  for  limiting  the 
wide  words  of  section  72,  still  exists,  viz.,  the  absence  of  the 
right  of  appeal  to  the  House  of  Lords  except  by  leave.  (See 
section  104  (2)  (c) ). 

Although  in  consequence  of  the  changes  pointed  out  above  Exeroiae  of 
brought  about  by  the  new  Act  the  cases  decided  under  juriadiction 
section  72  of  the  Act  of  1869  are  no  longer  practically  ^i^^^ 
applicable,  yet  it  may  be  worth  while  to  call  attention  shortly 
to  the  principles  laid  down  in  them.  No  better  statement  of 
the  principles  upon  which  the  Courts  ultimately  acted  in  Ex  p, 
Dicktn,  re  Pollard,  uhi  sup.,  and  that  class  of  cases,  can  pro- 
bably be  found  than  that  contained  in  the  judgment  of  Lord 
Selbome,  L.  C,  in  Ellis  v.  Silber,  L.  R.  8  Ch.  83.  In  that  JEUitr,  SilUr, 
case  Lord  Selbome,  speaking  of  the  jurisdiction  of  the  Court 
of  Bankruptcy,  says,  ''that  which  is  to  be  done  in  bank- 
ruptcy is  the  administration  in  bankruptcy.  The  debtor  and 
the  creditors,  as  the  parties  to  the  administration  in  bank- 
ruptcy, are  subject  to  that  jurisdiction.  The  trustees  or 
assignees,  as  the  persons  entrusted  with  that  administration, 
are  subject  to  that  jurisdiction.  The  assets  which  come  to 
their  hands,  and  the  mode  of  administering  them,  are  subject 
to  that  jurisdiction ;  and  there  may  be,  and  I  believe  are, 
some  special  classes  of  transactions  which,  under  special 
clauses  of  the  Acts  of  Parliament,  may  be  specially  dealt 
with  as  regards  third  parties.  But  the  ^neral  proposition 
that  whenever  the  assignees  or  trustees  in  oankruptcy,  or  the 
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trustees  under  such  deeds  as  these,  have  a  demand  at  law  or 
in  equity  as  against  a  stranger  to  the  bankruptcy,  then  that 
demand  is  to  be  prosecuted  in  the  Court  of  Bankruptcy, 
appears  to  me  to  be  a  proposition  entirely  without  the 
warrant  of  anything  in  the  Acts  of  Parliament,  and  wholly 
unsupported  by  any  trace  or  yestige  whatever  of  authority." 
These  observations  were  not  necessary  for  the  decision  of 
the  case,  since  for  that  decision,  which  was  on  a  demarrer  to 
a  bill  filed  in  the  Court  of  Chancery  on  the  ground  that  the 
matter  was  within  the  sole  jurisdiction  of  the  Court  of  Bank* 
ruptcy,  it  was  only  necessary  to  hold  that  the  jurisdiction  of 
the  Court  of  Bankruptcy  was  not  exclusive.  These  pxiiudples 
were  first  acted  on,  as  appears  above,  in  Ex  p.  IHckin,  rt 
Pollard,  8  Ch.  D.  377. 

Probably  the  strongest  case  in  the  opposite  direction  was 
Ex  p.  Anderson,  L.  B.  5  Ch.  473,  in  which  case  the  assi^ee  of 
a  bankrupt  applied  to  the  Court  of  Bankruptcy  for  an  injunc- 
tion to  restrain  a  person,  who  claimed  to  have  purchased  from 
the  bankrupt  prior  to  the  bankruptcy  certain  pictures,  from 
selling  these  pictures,  on  the  ground  that  the  sale  was  as 
against  him  void.  Giffard,  L.  J.,  granted  the  injunction,  and 
observed,  contrasting  section  1 2  of  the  Act  of  1 849  with  section  72 
of  the  Act  of  1869,  that  whereas  under  the  former  section 
the  Court  of  Bankruptcy  had  only  jurisdiction  over  persons 
actually  within  the  bankruptcy,  or  coming  or  submitting'  to  its 
jurisdiction,  the  Court  of  Bankruptcy  had,  under  the  latter 
section,  complete  jurisdiction  in  all  cases  to  decide  everything 
that  might  be  considered  necessary  to  be  decided  for  the  dis- 
tribution of  the  bankrupt's  estate. 

This  decision,  that  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy extended  to  the  determination  of  questions  affecting 
persons  not  parties  to  the  bankruptcy,  was  followed  .both  in 
courts  of  bankruptcy  and  courts  of  law  {Smith  v.  JSaker^ 
L.  E.  8  C.  P.  350 ;  Halliday  v.  Harris,  L.  R.  9  C.  P.  668  ^, 
and  in  equity  {Morley  v.  White,  L.  R.  8  Ch.  214).  It  will  be 
observed  that  in  Ex  p.  Anderson  the  Court  of  Bankruptcy  not 
only  assumed  jurisdiction  in  a  matter  in  which  a  person  not  a 
party  to  the  bankruptcy  was  concerned,  but  by  injunction 
against  him  assumed  exclusive  jurisdiction.  Thus  in  Ex  p. 
Cohen,  re  Sparke,  L.  B.  7  Ch.  20,  where  a  trustee  in  a  liqui- 
dation was  in  possession  of  some  goods  upon  which  there  was 
a  bill  of  sale,  and  refused  to  give  them  up  on  the  ground  that 
the  bill  of  sale  was  invalid,  whereupon  the  holder  of  the  bill 
of  sale  commenced  an  action  of  trover  against  the  trustee,  the 
judge  of  the  coimty  court  restrained  the  action,  and  his 
decision  was  affirmed  both  by  the  chief  judge  and  by  the 
Lords  Justices*    A  similar  injunction  was  granted  in  £x  p. 
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Maedonaldf  re  Beveridge,  24  L.  T.  475,  where  also  an  action      ft  102. 

had  been  brought  by  the  holder  of  a  bill  of  sale  against  the  

trustee  to  recover  the  proceeds  of  the  sale  of  the  goods  which 
he  alleged  to  be  his. 

Two  other  remarkable  oases  may  be  cited  in  which,  under 
the  Act  of  1869,  the  Court  of  Bankruptcy  assumed  jurisdiction 
and  restrained  proceedings  in  other  Courts.  In  the  case  of 
Morleyy.  White,  L.  R.  8  Ch.  214,  the  facts  were  these.  A  MorUyy. 
bill  in  Chancery  was  filed  against  an  executor  by  a  creditor  of  ^»'^^ 
the  testator  for  the  administration  of  the  testator's  estate, 
which  consisted  of  a  business  in  which  the  executor  was  indi- 
Tidually  interested  as  partner,  and  a  receiver  in  this  suit  was 
appointed.  After  the  bill  was  filed,  a  resolution  under  section 
125  of  the  Act  of  1869  for  the  liquidation  of  the  executor's 
affairs  was  passed,  and  the  bill  was  thereupon  amended  by 
making  the  trustee  in  the  liquidation  a  party  to  it,  and  an 
injunction  was  asked  for  in  the  suit  to  restrain  him  from 
interfering  with  the  testator's  estate.  At  the  same  time  the 
trustee  in  the  liquidation  applied  to  the  Court  of  Bankruptcy 
for  an  injunction  to  restrain  the  plaintiffs  in  the  suit  from 
taking  any  further  proceedings  to  realize  the  partnership 
effects.  Malins,  Y.-C,  granted  the  plaintiffs  an  injunction  to 
restrain  the  trustee,  and  the  registrar  refused  the  trustee  an 
injunction  to  restrain  the  plaintiffs  in  the  suit.  The  Court  of 
Appeal  held,  reversing  t>oth  decisions,  that  the  Court  of 
Bankruptcy  was  the  proper  forum  for  deciding  the  questions 
arising  between  the  estates  of  the  testator  and  the  executor, 
and  that  the  injunction  in  chancery  must  be  discharged,  and 
an  injunction  in  bankruptcy  granted  to  restrain  the  plaintiffs 
from  taking  any  proceedings  against  the  trustee  in  that  or 
any  otiber  suit,  in  respect  of  any  property  come  to  his  hands. 

In  Ex,  p.  Gordon,  re  Dixon,  L.  E.  8  Ch.  555,   a  suit  in  Exp.  Garden, 
chancery  was  instituted  by  legatees  against  the  executors  of  re  Dixon, 
their  testator  and  the  continuing  partners  of  a  firm  of  which 
he  had  at  the  time  of  his  death  been  a  member,  and  another 

Sartner  who  had  retired  from  the  firm  since  the  testator's 
eath,  for  the  purpose  of  winding  up  the  affairs  of  tiie  part- 
nership, as  they  existed  at  the  time  of  the  testator's  death, 
and  obtaining  payment  to  his  estate  of  his  share  of  the 
capital.  After  tne  bill  was  filed,  the  continuing  members  of 
the  partnership  filed  a  petition  for  liquidation,  and  a  trustee 
was  appointed  who  was  made  a  party  to  the  suit,  although  no 
relief  was  prayed  against  him.  The  trustee  applied  to  the 
Court  of  Bankruptcy  to  restrain  the  plaintiffs  from  taking 
any  further  proceeding  in  the  suit  as  against  him.  Bacon, 
C.  J.,  affirmed  the  decision  of  the  judge  of  the  couniy  court, 
who  had  refused  to  grant  such  an  injunction,  observing  that 
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Cases  of  re- 
fusal to 
exercise 
jurisdiotton. 


Jurisdiction 
not  exdusire. 


Cases  where 

jurisdiction 

exercised. 


Discretion  as 


no  injury  would  be  done  to  the  trustee,  as  lie  was  onlj  put  in 
the  place  of  the  liquidating  debtors  to  receive  any  payment 
to  which  their  estates  might  be  entitled,  and  the  Liords 
Justices  approved  of  his  decision ;  Mellish,  L.  J.,  observing 
that  if  there  was  a  botid  Jide  suit  against  a  solvent  person,  as 
an  accounting  party,  and  another  person  who  became  bank- 
rupt, it  would  hardly  be  right  to  have  the  acooimt  taken  in 
bankruptcy,  because,  generally  speaking,  the  solvent  party, 
as  being  the  person  who  has  to  pay  what  is  found  due,  is  the 
person  really  interested  in  seeing  how  the  account  is  taken. 
The  Lords  Justices,  however,  did  grant  an  injunction  to 
restrain  the  suit  from  proceeding  as  against  the  trustee; 
because,  when  the  case  came  on  before  them,  the  partner  who 
had  retired  had  also  filed  a  petition  for  liquidation,  and  that 
being  so  they  held  that  there  was  no  longer  any  reason  why 
the  account  should  not  be  taken  in  the  Court  of  Bankruptcy. 

Although  it  is  submitted  that  the  cases  in  which  the  Oourt 
of  Bankruptcy  have  more  recently  refused  to  exercise  juris* 
diction  are  no  longer  applicable,  it  seems  convenient  to 
mention  the  principal  of  those  cases,  viz.,  enforcement  of 
decree  of  another  Uourt  {Re  Motion,  Maule  v.  Davis,  Xi.  ^. 
9  Ch.  192) ;  mere  money  demand  {Ex  p.  Dickin,  re  Pollard, 

8  Ch.  D.  377 ;  Exp,  Musgrave,  re  Wood,  10  Ch.  D.  94) ;  claim 
for  excessive  distress  before  bankruptcy  {Ex  p.  Eatough  S^  Co., 
re  Cliffe,  42  L.  T.  95) ;  delivery  up  of  mortgage  deeds  (JEr  p. 
Pannell,  re  England,  6  Ch.  D.  335) ;  motion  in  effect  to  radeem 
a  mortgage  {Ex  p,  Hutchinson,  re  Holt,  47  L.  T.  483). 

This  seems  a  convenient  place  to  mention  some  of  those 
cases  in  which  it  was  held  in  Courts,  other  than  the  Court  of 
Bankruptcy,  that  the  jurisdiction  of  the  latter  was  not  ex> 
elusive,  viz.,  White  v.  Simmons,  L.  R.  6  Ch.  555 ;  Ellis  v. 
Silher,  L.  R.  8  Ch.  83  (application  by  a  mortgagee)  ;  Waddtll 
V.  Toleman,  9  Ch.  D.  212  (action  for  foreclosure  by  trustee). 

The  refusal  of  the  Court  of  Bankruptcy  to  entertain  claims 
against  third  persons  did  not  extend  to  cases  where  the  trustee 
claimed  by  a  higher  and  better  title  than  that  of  the  bankrupt 
{Ex  p.  Brown,  re  Yates,  11  Ch.  D.  148) ;  nor  where  the  third 
person  was  willing  to  submit  to  the  jurisdiction,  in  which  case 
the  trustee  will  not  be  heard  to  object  {Ex  p.  Fletcher,  re  Hart, 

9  Ch.  D.  831) ;  nor  where  the  third  person  has  submitted  to  the 
jurisdiction  {Ex  p,  Davies,  re  Sadler,  19  Ch.  D.  86) ;  nor  where 
the  objection  to  the  jurisdiction  is  not  taken  at  the  earliest 
opportunity  {Ex  p.  Swinbanks,  re  Shanks,  1 1  Ch.  D.  625 ; 
Ex  p.  Butters,  re  Harrison,  14  Ch.  D.  265).  But  the  Court 
may  at  any  time  decline  mero  motu  to  exercise  its  jurisdiction. 
{Exp.  Swinbanks,  re  Shanks,  ubi  sup,) 

Although,  as  has  been  seen,  a  secured  creditor  would  not 
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be  restrained  from  enforcing  liis  security  in  Courts  other  than       ft  102. 
the  Court  of  Bankruptcy,  unsecured  creditors  and,  indeed, 


secured  creditors  have  always  been  restrained  from  bringing  *?  injunc- 
actions  for  their  debts  against  the  bankrupt,  and  this  is  the  **°°*' 
necessary  consequence  of  the  provisions  of  section  9(1)  that 
after  receiving  order  no  creditor  shall  have  any  remedy  except 
by  proof  against  the  property  or  person  of  the  debtor,  saving 
the  power  to  realize  or  deal  with  securities.  The  injunction, 
however,  is  discretionary,  and  thus,  under  the  Act  of  1869,  in 
the  case  of  Ex  p.  Rumholl,  re  Rumholl  and  Taylor y  L.  R.  6  Ch. 
842,  the  Court  refused  to  stay  a  suit  brought  against  a  com- 
pounding debtor  and  a  third  person,  on  the  ground  that  the 
plaintiff  made  specific  charges  against  the  third  person,  which 
had  nothing  whatever  to  do  with  the  estate.  And  in  the  case 
of  Ex  p.  Mills y  re  Manning ,  L.  E.  6  Ch.  594,  there  was  an 
action  at  law  against  two  persons,  one  of  whom  had  become  a 
liquidating  debtor.  The  trustee  might  have  applied  to  the 
Court  at  once  to  restrain  the  action  against  the  liquidating 
debtor,  and  allow  the  action  to  proceed  against  the  solvent 
defendant  under  section  112  of  the  Act  of  1869,  which  corre- 
sponded to  section  114  of  this  Act;  but  he  did  not  avail 
himself  of  that  provision,  and  for  a  considerable  time  the 
action  went  on  against  the  two.  After  notice  of  trial  had 
been  given,  the  trustee  in  the  liquidation  applied  for  an 
injunction  to  restrain  further  proceedings  against  the  liqui- 
dating debtor ;  but  the  Court  held  that  they  had  a  discretion 
in  the  matter,  and  that  under  the  circumstances  the  proper 
course  was  to  allow  the  action  to  proceed  and  only  restrain 
the  plaintiff  from  enforcing  his  judgment  as  against  the 
debtor.  (See  also  Re  Deere^  L.  R.  10  Ch.  658.)  The  exercise 
of  the  discretion  of  the  Court  as  to  granting  an  injunction  to 
restrain  a  pending  action  against  a  bankrupt  will  probably  be 
materially  affected  by  the  power  given  by  sub-section  (5)  of 
this  section  to  transfer  the  action  to  the  judge  by  whom  the 
receiving  order  haa  been  made. 

Probably  the  word  bankruptcy  in  the  present  section  will  Bankruptcy 
include  a  composition  under  sections  18  or  23.     In  section  72  i«>cl«ide8 
of  the  Act  of  1869,  it  was  a  general  term,  and  included  aU  «»npo8ition. 
the  three  modes  of  settling  debts  included  in  that  Act ;  and 
therefore,  if  no  default  had  been  made  in  payment  of  a  com- 
position, the  Court  of  Bankruptcy  would  restrain  a  creditor 
bound  by  the  composition  from  bringing  an  action  against 
the  compounding  debtor  for  the  purpose  of  testing  the  v^dity 
of  the  composition.   {Ex  p,  Hartel,  re  Thorpe,  L.  R.  8  Ch.  743. 
See  also  Exp,  Rumholl,  re  Rurnhqll  and  Taylor^  L.  R.  6  Ch.  832.) 
If,  however,  default  had  been  made  in  the  payment  of  the 
composition,  and  the  default  was  not  owing  to  the  conduct  of 

W.B.  X 
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g  102.      *^®  creditor,  the  Court  would  not  restrain  the  creditor  from 

bringing  an  action  for  the  original  debt,  or  such  part  of  it  as 

might  be  unpaid.  (Re  Haiton,  L.  E.  7  Ch.  723.)  As  to 
whether  default  now  revives  the  original  right  of  action,  see 
atitcy  p.  59. 

Jurisdiction  Nor  was  the  jurisdiction  of  the  Court  of  Bankruptcy  in 
'^^^""^^dto  guo]i  cases  held  to  be  limited  to  questions  between  the  com- 
twee^^btor  Pounding  debtor  and  his  creditors.  In  Ex  p.  Sheriff  of  Middle^ 
and  hifl  '^^»  ^^  England,  L.  E.  12  Eq.  207,  the  application  was  made 

crodiiors.  by  a  sherift  to  restrain  a  compounding  debtor  from  continuing 
an  action  for  trespass  against  him.  The  facts  in  that  case 
were  that,  prior  to  the  debtor  presenting  his  petition  under 
sections  125,  126,  of  the  Act  of  1869,  the  sheriff  had  seized 
under  a  writ. of  j^,  fa.j  but,  after  tlie  commencement  of  the 
proceedings,  had  been  restrained  by  injunctions,  which  were 
continued  until  the  resolution  for  composition  had  been  regis- 
tered, from  taking  any  further  proceedings  in  the  execution. 
The  execution  creditor  then  ruled  him  to  return  the  writ,  and 
the  compounding  debtor  commenced  the  action  of  trespass 
against  him.  Bacon,  C.J.,  held  that  he  had  jurisdiction,  and 
made  the  order  applied  for. 

Dividends.  It  was  held,  under  the  Act  of  1869,  that  a  trustee  was  not, 

in  declaring  a  dividend,  bound  to  make  any  reserve  in  respect 
of  the  amount  which  might  ultimately  become  provable  by  a 
secured  creditor,  who  had  neither  valued  nor  realized  his 
security ;  but  that,  where  by  special  circumstances  a  secured 
creditor  was  prevented  from  realizing  his  security  before 
declaration  of  dividend,  the  Court  had  power  under  section  72, 
to  give  such  directions  as  might  be  proper  for  preventing  in* 
justice.     {Ex  p.  Good,  re  Lee,  14  Ch.  D.  82.) 

How  soon  Although  the  powers  under  this  section  seem  rather  to  be 

and  how  late  powers  to  be  exercised  after  the  making  of  a  receiving  order, 
le^OTdsed  ^^^  ^*  would  seem  that  they  may  be  exercised  for  the  purpose 
of  keeping  in  statu  auo  property  in  the  uncontrolled  pos- 
session of  some  one  claiming  the  property  as  mortgagee  or 
otherwise ;  but  to  justify  such  an  interference,  the  receiver 
must,  at  least,  move  on  an  affidavit,  stating  some  facts  which, 
if  established,  would  render  the  deed  invalid  as  against  the 
trustee  in  bankruptcy.  (Ex  p,  Bayly,  re  Hart,  15  Ch.  D. 
223.)  Interference  with  the  possession  of  a  receiver  is,  of 
course,  contempt  of  Court.  (Ex  p,  Cochrane,  re  Mead,  L.  E. 
20  Eq.  282.)  The  powers  of  any  judge  of  her  Majesty's 
Superior  Courts  of  Common  Law  at  Westminster,  or  any 
juage  of  her  Majesty's  High  Court  of  Chancery,  were,  by 
section  65  of  the  Act  of  1869,  given  to  the  chief  judge  in 
bankruptcy,  and  the  London  Court  of  Bankruptcy  was  thereby 
to  continue  to  be  a  Court  of  law  and  of  equity,  and  a  principal 
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Court  of  record  for  the  purpose  of  enabling  an  exercise  of       ft  102. 

the  jurisdiction  given  by  section  72  of  that  Act.    No  equiva — 

lent  section  is  requisite  in  the  present  Act,  because  the 
jurisdiction  in  banJ^ruptcy  is,  by  section  92,  vested  in  the 
High  Court,  with  which  the  London  Court  of  Bankruptcy  haa 
been  consolidated,  and  bankruptcy  business  is  assigned  to  the 
Queen's  Bench  Division.  (Section  94 ;  Orders,  1st  January, 
1884.)  A  county  court  has  for  the  purpose  of  its  bankruptcy 
jurisdiction,  all  the  powers  and  jurisdiction  of  the  High  Court. 
(Section  100.)  The  powers  given  by  this  section,  like  those  under 
section  72,  are  only  intended  to  provide  a  summary  remedy  in 
matters  relating  to  the  distribution  of  the  estate,  or  otherwise 
arising  in  or  really  connected  with  bankruptcy  proceedings,  and 
accordingly  it  was  held,  under  section  72,  that  the  Court  had 
no  jurisdiction  to  entertain  an  application  by  a  debtor  to  set 
aside  a  deed  executed  by  him  after  resolutions  accepting  a 
composition  had  been  come  to.  {Ex  p.  Lyons ^  L.  R.  7  Ch.  494.) 
Where  composition  resolutions  had  been  agreed  to  under  the 
Act  of  1869,  and  the  trustee  for  distribution  being  applied  to 
for  payment  of  the  costs  of  the  debtor's  solicitor,  and  having 
funas  applicable  for  that  purpose,  declined  to  pay  till  the 
costs  were  taxed,  and  the  solicitor  then  brought  an  action  for 
the  costs  against  the  debtor,  the  Court  of  Bankruptcy  ordered 
the  costs  to  be  taxed,  and  restrained  the  action  on  the  trustee 
bringing  £50  into  Court  and  undertaking  to  pay  any  further 
sum  found  due  on  taxation.  {Ex  p.  Shepherd,  re  DixoUf  2 
Ch.  D.  430.)  And  it  was  further  held  that  the  Court  had 
jurisdiction  to  tax  the  trustee's  charges  after  the  confmoiation 
of  a  composition  or  scheme  of  arrangement  under  section  28 
of  the  old  Act,  notwithstanding  that  his  account  had  been 
audited  and  approved  by  the  committee  of  inspection  sub- 
sequently to  such  confirmation.  {Ex  p.  JRanby,  14  Ch.  D.  467.) 
Where,  however,  composition  resolutions  had  been  registered, 
which  made  no  special  provision  for  payment  of  the  solicitor's 
costs,  it  was  held  that  the  Court  had  no  jurisdiction  to  enforce 
payment  of  these  costs  by  the  debtor.  {Ex  p.  Gush,  re  Pratt, 
12  Ch.  D.  915.) 

Now  that  there  is  no  longer  a  separate  Court  of  Bankruptcy,  Interpleader, 
and  bankruptcy  business  is  assigned  to  the  High  Court,  the 
judge  in  bankruptcy  will,  of  course,  have  jurisdiction,  as 
indeed  had  the  former  Court  of  Bankruptcy  {Ex  p.  Sheriff 
of  Middlesex,  re  Buck,  10  Ch.  D.  575),  to  make  interpleader 
orders  with  reference  to  goods  seized  under  process  issued  by 
its  direction.  As  to  appeals  in  interpleader,  see  post,  section  1 04. 

As  to  when  the  Court  will  restrain  creditors  from  proceed* 
ing  in  foreign  or  colonial  courts,  see  ante,  pp.  2,  49. 
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§  102.  As  to  appeals  in  bankruptcy  matters,  see  section  104,  post, 

Sub-8.  (2)  ^*  ^^®  ^®^^  ^^  ^°®  ^^®®  ^^^^  *^®  finding  of  a  jury  upon  a 

R  h     (v\        question  of  fact  is  not  conclusive  upon  the  Court  which  directed 
ouD-8.  (s;.        ^^^  .gg^^  ^^^^  Norton,  re  Golden,  L.  E.  16  Eq.  397) ;  but  in 

"^'  Exp,  Butters,  re  Harrison,  14  Ch.  D.  265,  it  was  held  that  in 

a  case  where  a  new  trial  had  been  refused,  and  there  was 
no  appeal  from  such  refusal,  the  finding  of  the  jury  on  the 
issues  was  conclusive.  See  also  Ex  p,  Morgan,  re  Simpson,  2 
Ch.  D.  72. 

Sab-B.  (5).  Applications  for  trials  of  issues  of  fact  with  a  jury,  and  the 

trials  of  such  issues,  must  be  held  in  Court,  Bule  5  (h). 
Trials  by  jury,  Hules  84 — 87.  Applications  to  commit  must  be 
made  in  Court,  Bule  5  (f). 


Judgment  Debtors, 

Judgrment  103. — (1.)  It  shall  be  lawful  for  the  Lord  Chancellor 

summons  to     ^7  order  to  direct  that  the  jurisdiction  and  powers  under 

bebanfaiiptcy  section  5  of  the  Debtors  Act,  1869,  now  vested  in  the 

High  Court,  shall  be  assigned  to  and  exercised  by  the 

judge  to  whom  bankruptcy  business  is  assigned. 

(2.)  It  shall  be  lawful  also  for  the  Lord  Chancellor  in 
like  manner  to  direct  that  the  whole  or  any  part  of  the 
said  jurisdiction  and  powers  shall  be  delegated  to  and 
exercised  by  the  bankruptcy  registrars  of  the  High  Court. 
(3.)  Any  order  made  under  this  section  may,  at  any 
time,  in  like  manner,  be  rescinded  or  varied. 

(4.)  Every  county  court  within  the  jurisdiction  of  which 
a  judgment  debtor  is  or  resides  shall  have  jurisdictioa 
imder  section  five  of  the  Debtors  Act,  1869,  although  the 
amount  of  the  judgment  debt  may  exceed  fifty  poimds. 

(5.)  Where,  under  section  five  of  the  Debtors  Act, 
1869,  application  is  made  by  a  judgment  creditor  to  a 
Court,  having  bankruptcy  jurisdiction,  for  the  committal 
of  a  judgment  debtor,  the  Court  may,  if  it  thinks  fit, 
decline  to  commit,  and  in  lieu  thereof,  with  the  consent  of 
the  judgment  creditor,  and  on  payment  by  him  of  the 
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prescribed  fee,  make  a  receiving  order  against  the  debtor.  g  103. 
In  such  case  the  judgment  debtor  shall  be  deemed  to  have 
oommitted  an  act  of  bankruptcy  at  the  time  the  order  is  made. 
(6.)  General  rules  under  this  Act  may  be  made  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the 
Debtors  Act,  1869. 

(Eule  265—270,  and  Debtors  Act,  1869,  section  5,  post) 

By  an  order,  dated  the  Ist  January,  1884,  the  Lord  Chan- 
cellor has  ordered  that  on  and  after  the  said  date  the  jurisdic- 
tion and  powers  under  section  5  of  the  Debtors  Act,  1869,  now 
vested  in  the  High  Court  of  Justice,  shall  be  assigned  to  and 
exercised  by  the  judge  to  whom  bankruptcy  ousiness  is 
assigned  ;  and  that  the  said  jurisdiction  and  powers  shall  be 
delegated  to  and  exercised  by  the  bankruptcy  registrars  of 
the  High  Court,  subject  to  an  appeal  by  any  person  affected 
to  the  judge ;  provided  that  if  any  case  shall  appear  to  the 
reg^trar  to  be  one  for  committal  he  shall  adjourn  the  same  to 
be  heard  before  the  judge. 

• 

Appeals. 

104. — (1.)  Every  Court  having  jurisdiction  in  bank-  Appeals  in 
ruptcy  imder  this  Act  may  review,  rescind,  or  vary  any 
order  made  by  it  under  its  bankruptcy  jurisdiction. 

(2.)  Orders  in  bankruptcy  matters  shall,  at  the  instance 
of  any  person  aggrieved,  be  subject  to  appeal  as  follows  : 
{a)  An  appeal  shall  lie  from  the  order  of  a  county  court 

to  Her  Majesty's  Court  of  Appeal : 
(b)  An  appeal  shall  lie  from  the  order  of  the  High 

Court  to  Her  Majesty's  Court  of  Appeal  : 
(e)  An  appeal  shall,  with  the  leave  of  Her  Majesty's 

Court  of  Appeal,  but  not  otherwise,  lie  from  the 

order  of  that  Court  to  the  House  of  Lords : 
(rf)  No  appeal  shall  be  entertained  except  in  conformity 

with  such  general  rules  as  may  for  the  time 

being  be  in  force  in  relation  to  the  appeal. 

This  section  in  substance  corresponds  to  section  71  of  the 
Act  of  1869,  but  appeals  from  county  courts  will  now  be  direct 
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1 104.      to  the  Court  of  Appeal,  instead  of  as  f ormerlj  to  the  chief 
judge. 

Apparently  an  appeal  from  an  order  of  a  registrar, 
whether  of  the  High  Court  or  of  a  county  court,  will,  except 
in  the  case  of  orders  under  section  5  of  the  Debtors  Act, 
1869,  be  direct  to  the  Court  of  Appeal,  and  not  to  the  ludg^ 
of  the  Court  in  which  the  order  is  made,  such  an  order  being 
deemed  the  order  of  the  Court.     (See  section  99  (1)0 

AppMl  in  As  already  pointed  out,  ante,  p.  307,  a  sheriff  executing  a 

interpleader,  ji^  yj,^  issuing  from  the  Court  of  Bankruptcy,  can  and  ought 
to  come  to  that  Court  under  the  Interpleader  Acts.  But  it 
was  decided  in  Ex  p,  Streeter,  re  Morrity  19  Ch.  D.  216,  that 
although  orders  in  interpleader  made  summarily  by  judges  of 
the  superior  Courts  are,  notwithstanding  sections  1 9  and  50 
of  the  Judicature  Act,  1873,  unappealable,  yet  such  ac 
order  made  by  the  chief  judge  in  bankruptcy  could  be 
appealed  from.  The  ground  of  this  decision  was  that 
although  the  chief  judge  had,  by  virtue  of  section  65  of  the 
Act  of  1869,  the  powers  of  a  judge  of  the  superior  courts,  yet 
by  section  71  any  order  made  by  the  chief  judge  in  bank- 
ruptcy, whether  in  respect  of  a  matter  brought  before  him  on 
appeal  or  not,  shall  be  subject  to  appeal,  and  that  the  yery 
wide  words  of  section  71  gave  an  appeal  against  an  inter- 
pleader order  made  by  the  chief  judge,  although  there  was 
none  from  such  an  order  when  made  by  a  ludge  of  the 
superior  courts.  Now  of  course  the  judge  making  such  an 
interpleader  order  in  the  High  Court  is  a  judge  of  that  Court, 
and  acts  as  such,  but  it  may  neyertheless  well  be  that  when 
such  judge  is  acting  in  bankruptcy  matters  the  proTision  of 
Ord.  LVII.  r.  11  of  the  B.  8.  C.,  1883,  preventing  appeals, 
will  not  apply  by  reason  of  the  express  words  of  this  section. 
Whether  the  power  to  make  interpleader  order  in  bankruptey 
matters  will  oe  exercisable  by  the  county  courts,  by  virtue 
of  section  100,  would  seem  somewhat  doubtful,  having  regard 
to  the  terms  of  the  Interpleader  Acts. 

Sub-s.  (1).  The  jurisdiction  to  re-hear,  given  by  sub-section  (1),  is  in  a 

Re-hearing,  proper  case  almost  without  limit,  and  the  fact  that  an  appeal 
from  an  original  order  is  pending,  was  held  not  to  prevent 
the  Court  from  re-hearing  the  case  {Ex  p.  Keighley,  re  Wike, 
L.  R.  9  Ch.  667).  Cairns,  L.  C,  however,  in  Ex  p.  Brown, 
re  JeavonSf  L.  B.  9  Ch.  304,  in  construing  section  71  of  the 
Act  of  1869,  held  that  the  granting  of  a  re-hearing  is  a 
matter  of  indulgence,  and  must  be  carefully  guarded ;  «.  y.,  the 
Court  would  have  regard  to  rules  as  to  time  for  appealing,  so 
as  to  prevent  a  party  by  indirect  means  getting  the  benefit  of 
an  appeal  after  the  time  for  appealing  had  expired.  But 
although,  as  a  general  rule,  there  ought  not  to  be  a  re-hearing 
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of  a  bankruptcy  matter  after  tlie  expiration  of  tKe  time  for       ft  104. 

appealing,  yet  the  Court  would  allow  a  re-hearing  even  of  a  

bankruptcy  petition  which  had  been  dismissed  after  the 
expiration  of  the  time  for  appealing  if  special  grounds  were 
Bhown.  {Ex  p.  RttsOf  22  Ch.  D.  529.  See  also  JExp.  Simmons, 
re  Lisler,  2  Ch.  D.  749.)  It  seems  an  application  to  re-hear 
should  not  be  made  ex  parte,     {Ex  p.  Ritso,  ubi  sup,) 

**  Any  person  ay  grieved." 

As  to  who  are  and  are  not  included  in  these  words,  see  Sab-s.  (2). 
the  following  cases  decided  under  the  Act  of  1869  : — 

Persons  held  to  be  agg^eved  : — Bill  of  sale  holder,  by  order  PenoiiB 
of  adjudication  affecting  his  title  {Ex  p,  I'hoday^  re  Ellis,,  2  aggrieyed. 
Ch.  D.  229;  S,  C,  on  app.  nom.  Ex  p,  Ellis,  2  Ch.  D.  797; 
Ex  p,  Learoyd,  re  Foulds,  10  Ch.  D.  3)  ;  a  creditor,  by  an  order 
for  registration  of  a  resolution  of  creditors,  although  he  has 
not  appeared  to  oppose  the  order  {Ex  p.  Walter,  re  Webb, 
2  Ch.  £>.  326);  assignees  under  a  deed  for  the  benefit  of 
creditors  by  order  of  adjudication  affecting  their  title  {Ex  p, 
Sadler,  re  Whelan,  39  L.  T.  361). 

Persons  held  not  to  be  aggrieved: — A  person  claiming  to  be  Persona  not 
a  creditor,  but  who  has  not  tendered  a  proof  {Ex  p,  Ditton,  re  aggrierei 
Woods,  1 1  Ch.  D.  56)  ;  a  petitioning  creditor,  by  an  order 
adjudicating  the  debtor  a  bankrupt  on  a  later  petition  {Ex  p. 
Mason,  re  White,  14  Ch.  D.  71) ;  a  person  directed  to  be  prose- 
cuted by  order  directing  prosecution  {Exp.  Brown,  re  Appleby, 
2  Ch.  D.  799),  even  after  acquittal  {Ex  p,  Evans,  re  Orbell, 
44  L.  T.  762) ;  a  bankrupt  or  a  creditor,  against  an  order 
refusing  an  application  of  the  comptroller  under  section  57  of 
the  Act  of  1869  {Ex  p,  Sidebotham,  14  Ch.  D.  458,  465),  in 
which  last  -  mentioned  case  James,  L.  J.,  said: — "The 
words  person  aggrieved  do  not  reaUy  mean  a  man  who  is 
disappointed  of  a  benefit  which  he  might  have  received  if 
some  other  order  had  been  made.  A  person  aggrieved  must 
be  a  man  against  whom  a  decision  has  been  pronounced  which 
has  wrongfully  deprived  him  of  something,  or  wrongfully 
refused  him  something,  or  wrongfully  affected  his  title  to 
something." 

It  was  held  under  the  same  Act  that  an  appellant  cannot  Wliat  pomts 
raise  on  the  appeal  a  new  case  inconsistent  with  his  case  in  ^^'^  ^  raiaed 
the  Court  below,   even  though  the  evidence  taken  below  ^'^^PP®*^* 
supports  the  new  case  {Ex  p.  Reddish,  re  Walton,  5  Ch.  D. 
882) ;  nor  a  point  not  taken  in  the  Court  below  {Exp,  Firth, 
re  Cowbum,  19  Ch.  D.  419).. 

As  to  the  rights  of  the  respondent  to  have  the  appeal  dis- 
missed where  an  appellant  does  not  appear,  see  Ex  p.  Lotos, 
7  Ch.  D.  160. 
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As  to  evidence  in  the  Court  of  Appeal,  see  Ex  p.  Cam/orth 
Iron  Co,,  re  Phcmix  Steel  Co.,  4  Ch.  D.  108 ;  £r  f .  Firth,  n 
Cowbum,  19  Ch.  D.  419.  The  last  case  decides  that  it  is  tk 
api)ellant'8  duty  to  bring  before  the  Court  all  the  6videnff, 
oral  and  written,  and  if  he  does  not  his  appeal  ought  to  1« 
dismissed,  unless  the  Court  of  Appeal  allows  by  way  of  indul- 
gence the  evidence  to  be  taken  over  again. 

As  to  when  the  Court  will  give  leave  to  appeal  to  tk 
House  of  Lords,  see  J*Jx  p.  Atiwater,  re  Turner,  5  Ch.  D.  '-*' 
Ex  p.  Hayman,  re  Puhford,  8  Ch.  D.  1 1  ;  ^  ;>.  Jackm,  rt 
Botves,  14  Ch.  D.  725  ;  Ex  p.  East  and  West  India  Dock  U 
re  Clarke,  1 7  Ch.  D.  759 ;  Ex p,  Allen,  re  Fussell,  20  Ch.  D. Ul 

No  appeal,  except  by  leave,  to  Court  of  Appeal  from  order 
njade  by  consent  or  as  to  costs  only,  Rule  111  (1;;^'^ 
where  amount  involved  does  not  exceed  £50,  Rule  lU  \'*  ' 
nor  from  omission  to  exercise  any  discretionary  power  unles 
express  refusal  to  exercise  it.  Rule  111  (3).  *^Tiine,  twenty- 
one  days  from  date  of  order  appealed  from  being  signed. 
entered,  or  otherwise  perfected,  or  from  refusal,  Eule  H^- 
£20  deposit  as  security  for  costs,  Rule  113.  Notice  of  app^ 
Rule  114.     Transmission  of  file,  Rule  115. 

The  Rules  of  the  Supreme  Court  as  to  appeals  to  the  Co^ 
of  Appeal  are  to  apply  (Rule  116).  See  R.  S.  C.  1883,  W- 
LYIII.,  as  follows : — 

1 .  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  n- 
hearing,  and  shall  be  brought  by  notice  of  motion  m  * 
summary  way,  and  no  petition,  case  or  other  formal  pr'> 
ceeding  other  than  such  notice  of  motion  shall  be  necessary 
The  appellant  may  by  the  notice  of  motion  appeal  from  tn^ 
whole  or  any  part  of  any  judgment  or  order,  and  the  notice « 
motion  shall  state  whether  the  whole  or  part  only  of  sucli 
judgment  or  order  is  complained  of,  and  in  the  latter  case 
shall  specify  such  part. 

2.  The  notice  of  appeal  shall  be  served  .upon  all  parti^^ 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
to  serve  parties  not  so  affected  ;  but  the  Court  of  Appeal  m&}' 
direct  notice  of  the  appeal  to  be  served  on  aU  or  any  pa^^^ 
to  the  action  or  other  proceeding,  or  upon  any  person  not  a 
party,  and  in  the  meantime  may  postpone  or  adjourn  the 
hearing  of  the  appeal  upon  such  terms  as  may  be  just,  ana 
may  give  such  judgment  and  make  such  order  as  miglit  ia^^ 
been  given  or  made  if  the  persons  served  with  such  notw^ 
had  been  originally  parties.  Any  notice  of  appeal  may  w 
amended  at  any  time  as  the  Court  of  Appeal  may  think  fit. 

3.  Notice  of  appeal  from  any  judgment,  whether  final  or 
interlocutory,  or  from  a  final  order,  shall  be  a  fourteen  d&J^ 
notice,  and  notice  of  appeal  from  any  interlocutory  order 
be  a  four  days  notice. 
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4.  The  Court  of   Appeal  shall   have  all  the  powers  and       8104< 

duties  as  to  amendment   and  otherwise  of  the  High  Court,  '■- 

together  with   full   discretionary  power  to  receive  further 

evidence  upon  questions  of  fact,  such  evidence  to  be  either 
by  oral  examination  in  Court,  by  affidavit,  or  by  depo- 
sition taken  before  an  examiner  or  commissioner.  Such 
further  evidence  may  be  given  without  special  leave  upon 
interlocutory  applications,  or  in  any  case  as  to  matters  which 
have  occurred  after  the  date  of  the  decision  from  which  the 
appeal  is  brought.  Upon  appeals  from  a  judgment  after 
trial  or  hearing  of  any  cause  or  matter  upon  the  merits,  such 
further  evidence  (save  as  to  matters  subsequent  as  aforesaid) 
shall  be  admitted  on  special  grounds  only,  and  not  without 
special  leave  of  the  Court.  The  Court  of  Appeal  shall  have 
power  to  draw  inferences  of  fact,  and  to  give  any  judgment 
and  make  any  order  which  ought  to  have  been  made,  and  to 
make  such  further  or  other  order  as  the  case  may  require. 
The  powers  aforesaid  may  be  exercised  by  the  said  Court, 
notwithstanding  that  the  notice  of  appeal  may  be  that  part 
only  of  the  decision  may  be  reversed  or  varied,  and  such 
powers  may  also  be  exercised  in  favour  of  all  or  any  of  the 
respondents  or  parties,  although  such  respondents  or  parties 
may  not  have  appealed  from  or  complained  of  the  decision. 
The  Court  of  Appeal  shall  have  power  to  make  such  order  as 
to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may 
be  just. 

5.  If  upon  hearing  of  an  appeal,  it  shall  appear  to  the 
Court  of  Appeal  that  a  new  trial  ought  to  be  had,  it  shall  be 
lawful  for  the  said  Court  of  Appeal,  if  it  shall  think  fit,  to 
order  that  the  verdict  and  judgment  shall  be  set  aside,  and 
that  a  new  trial  shall  be  had. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  for  a 
respondent  to  give  notice  of  motion  by  way  of  cross  appeal, 
but  if  a  respondent  intends,  upon  the  hearing  of  the  appeal, 
to  contend  that  the  decision  of  the  Court  below  should  be 
varied,  he  shall,  within  the  time  specified  in  the  next  Eule,  or 
such  time  as  may  be  prescribed  by  special  order,  give  notice 
of  such  intention  to  any  parties  who  may  be  affected  by  such 
contention.  The  omission  to  give  such  notice  shall  not  diminish 
the  powers  conferred  by  the  Act  upon  the  Court  of  Appeal, 
but  may,  in  the  discretion  of  the  Court,  be  ground  for  an 
adjournment  of  the  appeal,  or  for  a  special  order  as  to  costs. 

7.  Subject  to  any  special  order  which  may  be  made,  notice 
by  a  respondent  under  the  last  preceding  Bule  shall  in  the 
case  of  any  appeal  from  a  final  judgment  be  an  eight  days 
notice,  and  in  the  case  of  an  appeal  from  an  interlocutory 
order  a  two  days  notice. 
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§104.  ^*  ^0  party  appealing  from  a  judgment  or  order  shall 

produce  to  the  proper  officer  of  the  Court  of  Appeal  the 

judgment  or  order  or  an  office  copy  thereof,  and  shall  leave 
with  him  a  copy  of  the  notice  of  appeal  to  be  filed,  and  such 
officer  shall  thereupon  set  down  the  appeal  by  entering  the 
same  in  the  proper  list  of  appeals,  and  it  shall  come  on  to  be 
heard  according  to  its  order  m  such  list,  unless  the  Court  of 
Appeal  or  a  Judge  thereof  shall  otherwise  direct,  but  so  as 
not  to  come  into  the  paper  for  hearing  before  the  day  named 
in  the  notice  of  appeal. 

9.  The  time  for  appealing  from  any  order  or  decision  made 
or  given  in  the  matter  of  the  winding-up  of  a  company  under 
the  provisions  of  the  Companies  Act,  1862,  or  any  Act  amend- 
ing the  same,  or  any  order  or  decision  made  in  the  matter  of 
any  bankruptcy,  or  in  any  other  matter  not  being  an  action, 
shall  be  the  same  as  the  time  limited  for  appeal  from  an 
interlocutory  order  under  Hule  15. 

10.  Where  an  ex  parte  application  has  been  refused  by  the 
Court  below,  an  application  for  a  similar  purpose  may  be 
made  to  the  Court  of  Appeal  ex  parte  within  four  days  from  the 
date  of  such  refusal,  or  within  such  enlarged  time  as  a  Judge 
of  the  Court  below  or  of  the  Court  of  Appeal  may  allow. 

11.  When  any  question  of  fact  is  involved  in  an  appeal, 
the  evidence  taken  in  the  Court  below  bearing  on  such  ques- 
tion shall,  subject  to  any  special  order,  be  brought  before  the 
Court  of  Appeal  as  follows : 

(a)  As  to  any  evidence  taken  by  affidavit,  by  the  production 

of  printed  copies  of  such  of  the  affidavits  as  have  been 
printed,  and  office  copies  of  such  of  them  as  have 
not  been  printed : 

(b)  As  to  any  evidence  given  orally,  by  the  production  of  a 

copy  of  the  Judge's  notes,  or  such  other  materials  as 
the  Court  may  aeem  expedient. 

12.  Where  evidence  has  not  been  printed  in  the  Court 
below,  the  Court  below  or  a  Judge  thereof,  or  the  Court  of 
Appeal  or  a  Judge  thereof,  may  order  the  whole  or  any  part 
thereof  to  be  printed  for  the  purpose  of  the  appeal.  Any  party 
printing  evidence  for  the  purpose  of  an  appeal  without  such 
order  shall  bear  the  costs  thereof,  unless  the  Court  of  Appeal 
or  a  Judge  thereof  shall  otherwise  order. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as 
to  the  ruling  or  direction  of  the  Judge  to  a  jury  or  assessors', 
the  Court  shall  have  regard  to  verified  notes  or  other  evi- 
dence, and  to  such  other  materials  as  the  Court  may  deem 
expedient. 

14.  No  interlocutory  order  or  rule  from  which  there  has 
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been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the      S 104. 

Court  of  Appeal  from  giving  such  decision  upon  me  appeal  

as  may  be  just. 

15.  No  appeal  to  the  Court  of  Appeal  from  any  interlocu- 
tory  order,  or  from  any  order,  whether  final  or  interlocutory, 
in  any  matter  not  being  an  action,  shall,  except  by  special 
leave  of  the  Court  of  Appeal,  be  brought  after  the  expiration 
of  twenty-one  days,  ana  no  other  appeal  shall,  except  by  such 
leave,  be  brought  after  the  expiration  of  one  year.  The  said 
respective  periods  shall  be  calculated,  in  the  case  of  an  appeal 
from  an  order  in  Chambers,  from  the  time  when  such  order 
was  pronounced,  or  when  the  appellant  first  had  notice  thereof, 
and  in  all  other  cases,  from  the  time  at  which  the  judgment 
or  order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the 
case  of  the  refusal  of  an  application,  from  the  date  of  such 
refusal.  Such  deposit  or  other  security  for  the  costs  to  be 
occasioned  by  any  appeal  shall  be  made  or  g^ven  as  may  be 
directed  under  special  circumstances  by  the  Court  of  Appeal. 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of 
proceedings  under  the  decision  appealed  from,  except  so  far 
as  the  Court  appealed  from,  or  any  Judge  thereof,  or  the 
Court  of  Appeiu,  may  order;  and  no  intermediate  act  or 
proceeding  shall  be  invalidated,  except  so  far  as  the  Court 
appealed  from  may  direct. 

17.  Wherever  under  these  Bules  an  application  may  be 
made  either  to  the  Court  below  or  to  the  Court  of  Appeal,  or 
to  a  Judge  of  the  Court  below  or  of  the  Court  of  Appeal,  it 
Bhall  be  made  in  the  first  instance  to  the  Court  or  Judge  below* 

18.  Every  application  to  a  Judge  of  the  Court  of  Appeal 
BhaU  be  by  motion,  and  the  provisions  of  Ord.  LLC.  shall 
apply  thereto. 

19.  On  an  appeal  from  the  High  Court,  interest  for  such 
time  as  execution  has  been  delayed  by  the  appeal  shall  be 
allowed  unless  the  Court  or  a  Judge  otherwise  orders,  and  the 
taxing  officer  may  compute  such  interest  without  any  order 
for  that  purpose. 

Procedure. 
lOfi. — (1.)  Subject  to\he  provisions  of  this  Act  and  to  Diacretionaiy 
general  rules,  the  costs  of  and  incidental  to  any  proceeding  ^^^ 
in  Court  under  this  Act  shall  be  in  the  discretion  of  the 
Court :  Provided  that  where  any  issue  is  tried  by  a  jury 
the  oosts  shall  follow  the  event,  unless,  upon  application 
xnade  at  the  trial,  for  good  cause  shown,  the  judge  before 
whom  such  issue  is  tried  shall  otherwise  order. 
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1 106.  d"^')  Th©  Court  may  at  any  time  adjourn  any  proceed- 

ing8  before  it  upon  such  termfl,  if  any,  as  it  may  tKiTik  fi: 
to  impose. 

(3.)  The  Court  may  at  any  time  amend  any  written 
process  or  proceeding  under  this  Act  upon  such  teams,  if 
any,  as  it  may  think  fit  to  impose. 

(4.)  Where  by  this  Act  or  by  general  rules,  the  time 
for  doing  any  act  or  thing  is  limited,  the  Court  may  exteci 
the  time  either  before  or  after  the  expiration  thereof,  upcc 
such  terms,  if  any,  as  the  Court  may  think  fit  to  impose. 

(5.)  Subject  to  general  rules,  the  Court  may  in  anj 
matter  take  the  whole  or  any  part  of  the  evidence  either 
vivft  voce,  or  by  interrogatories,  or  upon  affidavit,  or  Ir 
commission  abroad. 

(6.)  For  the  purpose  of  approving  a  compoeition  •:? 
scheme  by  joint  debtors,  the  Court  may,  if  it  thinks  £t, 
and  on  the  report  of  the  official  receiver  that  it  is  expe- 
dient so  to  do,  dispense  with  the  public  examination  of  onr^ 
of  such  joint  debtors  if  he  is  unavoidably  prevented  froiL 
attending  the  examination  by  illness  or  absence  abroad 

Sab-B.  (1).  As  to  costs,  see  Hules  98 — 110.    In  the  absence  of  express 

direction  the  costs  of   an  opposed  motion  shall  follow  th$ 

event,  Eule  98  (2). 
As  to  trials  with  a  jury  under  this  Act,  see  section  102  '4  . 

an/tf,  p.  308.     Sub-section  (1)  corresponds  to  Ord.  XiXV,  r.  1,  if 
Sub-8.  (4).       the  R.  8.  C.  1883.    Sub-section  (4)  contains  similar  powers  v 

those  given  by  R.  S.  C.  1883,  Ord.  LXIV.  r.  7. 
Sub-s.  (6).  It  was  usual  in  practice  under  the  old  Act  to  give  notice  d 

the  intention  to  call  witnesses,  but  the  notice  did  not  specify 

the  names  of  the  witnesses. 


Consolidation  106.  Where  two  or  more  bankruptcy  petitions  are  pre- 
sented against  the  same  debtor  or  against  joint  debtors 
the  Court  may  consolidate  the  proceedings,  or  any  of 
them,  on  such  terms  as  the  Court  thinks  fit. 

It  is  to  be  observed  that  the  power  to  consolidate  given  b^ 
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this  section  extends  to  cases  where  two  or  more  petitions  are       ft  106. 

presented  against  the  same  debtor  or  against  joint  debtors.  

in  section  80,  sub-section  (2),  of  the  Act  of  1869  the  words 
were  *' against  the  same  debtor  or  against  debtors  being 
members  of  the  same  partnership." 


107,  Where  the  petitioner  does  not  proceed  with  due  Power  to 
diligence  on  his  petition,  the  Court  maj  substitute  as  peti-  ^m^  of 
tioner  any  other  creditor  to  whom  the  debtor  may  be  in-  proceedings, 
debted  in  the  amount  required  by  this  Act  in  the  case  of 

the  petitioning  creditor. 

The  amount  required  by  this  Act  for  the  petitioning  credi- 
tors' debt  is  50/:  section  6  (1)  (a).  This  section  is  the  same 
as  section  80  (4)  of  the  Act  of  1869. 

It  would  seem,  from  the  principles  laid  down  by  Lord  Cairns, 
in  Re  BristoiCy  L.  B.  3  Ch.  247,  that  at  all  events  in  cases 
where  the  debtor  does  not  appear,  the  services,  notices,  and 
periods  of  lapse  of  time  must  be  all  repeated  when  a  petitioner 
is  substituted  under  this  section.  Lord  Cairns  in  that  case 
says,  **  it  would  be  contrary,  not  only  to  the  first  principles  of 
bankruptcy  law,  but  of  every  forensic  proceeding  that  we  are 
acquainted  with,  where  you  are  proceeding  upon  notice,  that 
you  should  in  the  absence  of  appearance  and  before  appear- 
ance entirely  shift  the  foundations  of  the  case  upon  which  you 
are  proceeding ;"  and  even  where  the  debtor  does  appear,  it 
would  seem  that  the  time  of  hearing  shotdd  be  put  o^  so  as  to 
give  him  time  to  answer  the  substituted  petition,  which  may 
proceed  upon  very  different  grounds  from  those  upon  which 
the  petition  for  which  it  is  substituted  was  founded. 

108.  If  a  debtor  by  or  against  whom  a  bankruptcy  Coiitiniiance 
petition  has  been  presented  dies,  the  proceedings  in  the  on^deathof^ 
matter  shall,  imless  the  Court  otherwise  orders,  be  continued  ^^*®'- 

as  if  he  were  alive. 

This  section  alters  the  law  as  it  stood  under  the  Act  of  1869, 
which  by  section  80,  sub-section  9,  provided  that  when  a  debtor 
-who  had  been  adjudicated  bankrupt  died,  the  Court  might 
order  the  proceedings  to  be  continued  as  if  he  were  alive. 
Now,  if  a  debtor  dies  after  presentation  of  a  bankruptcy  peti- 
tion by  or  against  him,  the  proceedings  shall  be  continued, 
unless  the  Court  otherwise  orders. 
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1 109.  109.  The  Court  may  at  any  time,  for  sufficient  reason. 

Power  to  8toy  ^^^  *^  Order  staying  the  proceedings  under  a  bankruptcy 
proceedings,    petition,  either  altogether  or  for  a  limited  time,  on  such. 

terms  and  subject  to  such  conditions  as  the  Court  may  think 

just. 

At  first  sight  this  section  would  seem  to  render  the  provi- 
sions as  to  stay  in  section  7  (4)  and  (d),  ante,  p.  36,  unnecessary  ; 
but  perhaps  this  section  is  meant  to  apply  to  the  stay  of  pro- 
ceedings after  receiving  order,  whereas  section  7  (4)  ana  (5) 
applies  to  a  stay  of  proceedings  before  receiving  order,  in 
cases  where  the  person  against  whom  the  receiving  order  is 
intended  to  be  made  disputes  the  petitioning  creditor's  debt. 
Moreover,  section  7  only  empowers  the  Court  to  stay  proceed- 
ings on  the  petition,  whereas  perhaps  this  section  empowers 
the  Court  not  only  to  stay  proceedings  on  the  particidar  peti- 
tion, but  also  to  refuse  to  hear  any  other  petition. 

Power  to  HO.  Any  creditor  whose  debt  is  sufficient  to  entitle  him 

u^agiuast*  to  present  a  bankruptcy  petition  against  all  the  partners 
one  partner,     ^f  ^  q^^^  ^^^^y,  present  a  petition  against  any  one  or  more 

partners  of  the  firm  without  including  the  others. 
Power  to  dig-       HI,  Where  there  are  more  respondents  than  one  to  a 
against  some    petition  the  Court  may  dismiss  the  petition  as  to  one  or 
J^^"   ^       more  of  them,  without  prejudice  to  the  effect  of  the  peti- 
tion as  against  the  other  or  others  of  them. 

These  two  sections  seem  to  be  in  effect  the  same  as  section 
97  of  the  Act  of  1849,  imder  which  it  was  held  that  where 
there  was  a  joint  fiat  against  A.  and  B.,  partners,  and  the  peti- 
tioning creditor's  debt  was  separate,  it  was  void  as  to  both, 
and  could  not  be  made  good.  {Ex  p.  Clarke,  1  D.  &  Ch. 
544.)  For  further  cases  on  this  section,  see  Ex  p.  Bygravey 
2  Glyn  &  J.  391 ;  Ex  p.  Watson,  3  Dea.  277 ;  3  Mon,  &  A.  682 ; 
Ex  p.  Knowhon,  3  Dea.  &  C.  191;  Mon.  &  B.  416;  Exp. 
Burlton,  2  G.  &  J.  344  ;  Exp.  Veysey,  3  M.  D.  &  D.  420;  Ex 
p.  Wray,  Mont.  &  M.  195. 

In  the  111th  section  the  term  '^respondent"  is  substituted 
for  the  term  ''  debtor,"  which  is  used  in  the  former  part  of  the 
Act. 

Property  of         112.  Where  a  receiving  order  has  been  made  on  a 

partners  to  be  y      ■%         ^  j-.*  •<  «  i  « 

yeatedinBame  bankruptcy  petition  against  or  by  one    member  of    a 

trofltee. 
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partnership,  anj  other  bankruptcy  petition  against  or  by  1 112. 
a  member  of  the  same  partnership  shall  be  filed  in  or 
transferred  to  the  Court  in  which  the  first-mentioned 
petition  is  in  course  of  prosecution,  and,  unless  the  Court 
otherwise  directs,  the  same  trustee  or  receiver  shall  be 
appointed  as  may  have  been  appointed  in  respect  of  the 
property  of  the  first-mentioned  member  of  the  partnership, 
and  the  Court  may  give  such  directions  for  consolidating 
the  proceedings  under  the  petitions  as  it  thinks  just. 

This  section  is  in  effect  the>8ame  as  section  98  of  the  Act  of 
1849,  and  section  102  of  the  Act  of  1869,  with  the  substitu- 
tion of  receiving  order  for  adjudication.  The  words  *^or  hy^^ 
which  occurred  in  the  former  Act,  were  omitted  in  section  102 
of  the  latter,  because  a  debtor  could  not  under  that  Act  pre- 
sent a  petition  in  bankruptcy  against  himself.  Now  that  the 
older  practice  is  restored,  the  words  ^^  or  hy^^  are  again  in- 
serted. The  following  cases  were  decided  under  section  98  of 
the  Act  of  1849  i—Ex  p.  Green,  re  Dales,  3  De  Gex  &  J.  50 ;  27 
L.  J.  Bank.  32  ;  Ex  p.  Haines,  re  Poicell,  3  De  Gex  &  J.  58  ; 
27  L.  J.  Bank.  33. 

In  Ex  p.  Mackenzie,  re  HelliweU,  L.  B.  20  Eq.  758,  an  ad- 
judication was  made  upon  a  petition  presented  against  two 
partners  in  trade.  A  petition  had  been  previously  presented 
by  the  same  creditor  against  one  of  the  partners  separately, 
and  some  proceedings  had  been  taken  under  it,  but  no  adju- 
dication had  been  made.  Bacon,  C.  J.,  held  that  the  Court 
had  power  to  order  the  proceedings  under  the  separate  peti- 
tion to  be  consolidated  with  those  under  the  joint  petition. 

113.  Where  a  membership  of  a  partnership  is  adjudged  Actions  by 
bankrupt,  the  Court  may  authorize  the  trustee  to  com-  bankrapt's 
mence  and  prosecute  any  action  in  the  names  of  the  P"^*"^®"* 
trustee  and  of  the  bankrupt's  partner ;  and  any  release  by 
such  partner  of  the  debt  or  demand  to  which  the  action 
relates  shall  be  void;  but  notice  of  the  application  for 
authority  to  commence  the  action  shall  be  given  to  him, 
and  he  may  show  cause  against  it,  and  on  his  application 
the  Court  may,  if  it  thinks  fit,  direct  that  he  shall  receive 
his  proper  share  of  the  proceeds  of  the  action,  and  if  he 
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does  not  claim  any  benefit  therefrom  he  shall  be  indemni- 
fied against  oosts  in  respect  thereof  as  the  Court  directs. 

See  section  114  as  to  actions  on  joint  contracts. 

The  corresponding  section  (l05)of  the  Act  of  1869  required 
the  consent  of  the  creditors,  certified  by  a  special  resolution. 
This  consent  is  no  longer  necessary. 

114.  Where  a  bankrupt  is  a  contractor  in  respect  of  anj 
contract  jointly  with  any  person  or  persons,  such  person 
or  persons  may  sue  or  be  sued  in  respect  of  the  oontract 
without  the  joinder  of  the  bankrupt. 

This  section  is  the  same  as  section  112  of  the  Act  of  1869. 

Before  1869,  in  no  case  where  the  solvent  partners  8ut?il 
was  it  necessary  to  join  the  bankrupt,  but  it  was  necessaiy  to 
join  the  assignees  ;  and  as  to  cases  where  an  action  is  brought 
against  joint  contractors,  and  one  of  them  has  become  bank- 
rupt, the  law  was  very  little  extended  by  the  Act  of  1869,  for 
if  the  bankrupt  had  obtained  his  certificate  it  was  not  necessary 
for  the  plaintiff  to  have  joined  him,  for  the  non- joinder  of  a 
bankrupt  co-contractor  could  not  have  been  pleaded  in  abatte>- 
ment. 

No  case  has  yet  been  decided  where  a  solvent  contractor 
has  brought  an  action  at  law  or  a  suit  in  equity  without  join- 
ing the  bankrupt  or  his  trustee  as  co-plaintiff ;  and  notwith- 
standing the  express  words  of  the  section,  it  is  difi[icult  to  st-^ 
how  any  such  action  or  suit  could  bo  maintained ;  because, 
on  the  one  hand,  it  would  seem  unreasonable  that  the  trust*v» 
in  bankruptcy  shoidd  be  bound  by  the  assessment  of  damages 
arrived  at  in  the  action  brought  by  the  solvent  co-contractor 
alone ;  while,  on  the  other  hand,  it  would  seem  equally  un- 
reasonable that  the  defendant  should  be  subject  to  two  indc^ 
l)endont  assessments  of  damages  in  respect  of  one  breach  of 
contract.  It  would  certainly  be  convenient  in  such  cases  as 
these  that,  unless  the  trustee  in  bankruptcy  and  the  scdvent 
co-contractor  can  agree  upon  joint  proceedmgs,  the  Court  of 
Bankruptcy  should  dispose  of  the  whole  matter. 

Prooeedings         115,  Any  two  or  more  persons,  being  partners,  or  any 

in  partnership  .  .       .  .  j  i  - 

name.  person  carrying  on  business  under  a  partnership  name, 

may  take  proceedings,  or  be  proceeded  against  under  this 
Act  in  the  name  of  the  firm,  but  in  such  ease  the  Court 
may,  on  application  by  any  person  interested,  order  the 
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names  of  the  persons  who  are  partners  in  such  firm  or  the      1 116. 
name  of  suoh  person  to  be  disclosed  in  such  manner,  and 
verified  on  oath,  or  otherwise  as  the  Court  may  direct. 

By  section  123  a  receiving  order  shall  not  be  made  against 
any  corporation,  or  against  any  partnership  or  association,  or 
company  registered  under  the  Companies  Act,  1862. 

Section  148  g^ves  power  to  corporations  and  firms  to  act  by 
their  authorized  officers  and  members  respectively. 

Kule  195  provides  that  a  receiving  order  made  ag^ainst  a 
firm  shall  operate  as  if  it  were  a  receiving  order  made  against 
each  of  the  persons  who  at  the  date  of  the  order  is  a  partner 
in  that  firm.  Although  it  would  seem  from  the  above  rule 
that  when  proceedings  against  partners  are  in  the  partnership 
name  the  receiving  order  should  be  made  against  the  firm, 
yet  the  adjudication  is  to  be  made  against  the  partners 
individually,  and  not  against  the  firm  in  the  firm  name, 
Bule  197.  Attestation  of  firm  signature,  Bule  192.  Service, 
Bule  193.  Debtor's  petition  by  firm,  Bule  194.  Statement 
of  affairs  by  partners,  Bule  196.  See  note  to  section  4  (y), 
ante,  p.  25. 

Officers, 

116. — (1')  No  registrar  or  other  officer  attached  to  any  Disabilities  of 
Court  having  jurisdiction  in  bankruptcy  shall,  during  his  ^  ^^®"' 
continuance  in  office,  be  capable  of  being  elected  or  sitting 
as  a  member  of  the  House  of  Commons. 

(2.)  No  registrar  or  official  receiver  or  other  office^ 
attached  to  any  such  Court  shall,  during  his  continuance 
in  office,  either  directly  or  indirectly,  by  himself,  his 
olerk,  or  partner,  act  as  solicitor  in  any  proceeding  in 
bankruptcy  or  in  any  prosecution  of  a  debtor  by  order  of 
the  Court,  and  if  he  does  so  act  he  shall  be  liable  to  be 
dismissed  from  office. 

Provided  that  nothing  in  this  section  shall  affect  the 
right  of  any  registrar  or  officer  appointed  before  the  pass* 
ing  of  this  Act  to  act  as  solicitor  by  himself,  his  clerk,  or 
partner  to  the  extent  permitted  by  section  sixty-nine  of 
the  Bankruptcy  Act,  1869. 

By  section  69  of  the  Act  of  1869  it  was  provided : — **  No  Sub-s.  (2). 

W.B.  Y 
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registrar  or  officer  of  any  Court  liaving  jurisdiction  in  bank- 
ruptcy shall,  during  his  continuance  in  office,  either  directly 
or  indirectly,  by  mmself  or  partner,  act  as  an  attorney  or 
solicitor  in  any  proceeding  in  any  bankruptcy  in  any  Court  of 
which  he  is  registrar  or  officer,  or  in  any  appeal  from  such 
Court,  or  in  any  prosecution  of  a  bankrupt  by  order  of  such 
Court."  The  words  of  the  present  section  are  somewhat 
wider. 

Orders  and  Wafranfs  of  Court. 

117.  Any  order  made  by  a  Court  having  jurisdiction  in 
bankruptcy  in  England  under  this  Act  shall  be  enforced 
in  Scotland  and  Ireland  in  the  courts  having  jurisdiction 
in  bankruptcy  in  those  parts  of  the  United  Kingdom 
respectively,  in  the  same  manner  in  all  respects  as  if  the 
order  had  been  made  by  the  Court  hereby  required  to 
enforce  it;  and  in  like  manner  any  order  made  by  a 
Court  having  jurisdiction  in  bankruptcy  in  Scotland  shall 
be  toforoed  in  England  and  Ireland,  and  any  order  made 
by  a  Court  having  jurisdiction  in  bankruptcy  in  Ireland 
shall  be  enforced  in  England  and  Scotland  by  the  oourts 
respectively  having  jurisdiction  in  bankruptcy  in  the  part 
of  the  United  Kingdom  where  the  orders  may  require  to 
be  enforced,  and  in  the  same  manner  in  all  respects  as  if 
the  order  had  been  made  by  the  Court  required  to  enforce 
it  in  a  case  of  bankruptcy  within  its  own  jurisdiction. 

118,  The  High  Court,  the  county  oourts,  the  oourts 
having  jurisdiction  in  bankruptcy  in  Scotland  and  Ireland, 
and  every  British  Court  elsewhere  having  jurisdiction  in 
bankruptcy  or  insolvency,  and  the  officers  of  those  courts 
respectively,  shall  severally  act  in  aid  of  and  be  auxiliary 
to  each  other  in  all  matters  of  bankruptcy,  and  an  order  of 
the  Court  seeking  aid,  with  a  request  to  another  of  the 
said  oourts,  shall  be  deemed  sufficient  to  enable  the  latter 
Court  to  exercise,  in  regard  to  the  matters  directed  by  the 
order,  such  jurisdiction  aa  either  the  Court  which  made  the 
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• 

request,  or  the  Court  to  which  the  request  is  made,  could       §  118. 
exercise  in  regard  to  similar  matters  within  their  respective 
jurisdictions. 

119. — (1.)  Any  warrant  of  a  Court  having  jurisdiction  Warontsof 
in  bankruptcy  in  England  may  be  enforced  in  Scotland,  Courts. 
Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and  else- 
where in  her  Majesty's  dominions,  in  the  same  manner 
and  subject  to  the  same  privileges  in  and  subject  to  which 
a  warrant  issued  by  any  justice  of  the  peace  against  a 
person  for  an  indictable  offence  against  the  laws  of 
England  may  be  executed  in  those  parts  of  her  Majesty's 
dominions  respectively  in  pursuance  of  the  Acts  of  Parlia- 
ment in  that  behalf. 

(2.)  A  search  warrant  issued  by  a  Court  having  juris- 
diction in  bankruptcy  for  the  discovery  of  any  property  of 
a  debtor  may  be  executed  in  manner  prescribed  or  in  the 
same  manner  and  subject  to  the  same  privileges  in  and 
subject  to  which  a  search  warrant  for  property  supposed  to 
bo  stolen  may  be  executed  according  to  law. 

To  whom  waiTants  addressed,  Eule  75.   Compare  section  5 1 . 

120.  Where  the  Court  commits  any  person  to  prison,  Commitment 
the  commitment  may  be  to  such  convenient  prison  as  the     P™^°* 
Court  thinks  expedient,  and  if  the  gaoler  of  any  prison 
refuses  to  receive  any  prisoner  so  committed  he  shall  be 
liable  for  every  such  refusal  to  a  fine  not  exceeding  one 
hundred  pounds. 

See  sections  16,  18,  24,  28,  50,  102  (5),  as  to  committal. 

Applications  to  commit  must  be  made  in  Court,  Bule  5  (g). 
Supported  by  affidavit,  Eule  77.  Notice  and  hearing  of 
application,  Bule  78. 
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PART  vn. 

Small  Bankruptcies. 

Suimnarf  121.  When  a  petition  is  presented  by  or  against  a 

tion  in  fT»«r"  debtor,  if  the  Court  is  satisfied  by  affidavit  or  otherwise, 
or  the  official  recjeiver  reports  to  the  Court  that  the  pro- 
perty of  the  debtor  is  not  likely  to  exceed  in  Talue  three 
hundred  pounds,  the  Court  may  make  an  order  that  ihe 
debtor's  estate  be  administered  in  a  summary  manner,  and 
thereupon  the  provisions  of  this  Act  shall  be  subject  to 
the  following  modifications : 

(1.)  If  the  debtor  is  adjudged  bankrupt  the  official 

receiver  shall  be  the  trustee  in  the  bankruptcy  : 
(2.)  There  shall  be  no  committee  of  inspection,  but  the 
official  receiver  may  do  with  the  permission  of  ihe 
Board  of  Trade  all  things  which  may  be  done  by  the 
trustee  with  the  permission    of    the  committee  of 
inspection : 
(3.)  Such  other  modifications  may  be  made    in    the 
provisions  of  this  Act  as  may  be  prescribed  by  general 
rules  with  the  view  of  saving  expense  and  simplifying 
procedure ;  but  nothing  in  this  section  shall  permit 
the  modification  of  the  provisions  of  this  Act  relating 
to  the  examination  or  discharge  of  the  debtor. 
Provided  that  the  creditors  may  at  any  time,  by  special 
resolution,  resolve  that  some  person  other  than  the  official 
receiver  be  appointed  trustee  in  the  bankruptcy,  and  there* 
upon  the  bankruptcy  shall  proceed  as  if   an  order  for 
summary  administration  had  not  been  made» 

A  special  resolution  is  defined  in  section  168  (1). 

The  provisions  of  this  part  of  the  Act  are  entirely  new. 
This  section  provides  for  the  official  receiver  being  trustee  in 
cases  where  the  debtor's  property  is  not  Hkely  to  exceed  300/. 
The  Board  of  Trade  will  act  in  the  place  of  a  committee  of 
inspection  in  respect  of  giving  the  ofBcial  receiver  permission 
to  do  those  things  which  a  trustee  may  do  with  leave  of  the 
committee.     (See  section  57  as  to  this.)    An  order  to  effect 
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these  matters,  called  an  order  for  summaTy  administration,       ft  121. 

may  be  made  by  the  Court,  apparently  at  any  time  after  peti 

tion,  on  proof  or  report  of  the  official  receiver  as  to  the  value 
of  the  debtor's  property.  Application  for  order,  Bule  198, 
Form  33.  The  creditors  have  power  at  any  time  to  resolve 
that  some  person  other  than  the  official  receiver  be  appointed 
trustee,  and  the  bankruptcy  will  then  proceed  as  if  no  order 
for  summaiy  administration  had  been  made. 

The  following  modifications  in  procedure  take  place : — ^No 
advertisements  in  local  paper ;  all  questions  of  law  and  fact 
to  be  determined  by  Court,  and  no  jury  to  be  allowed ;  imme- 
diate adjudication  if  debtor  has  absconded,  or  does  not  propose 
proper  scheme  or  composition,  or  in  course  of  the  public 
examination  if  it  appears  there  ought  not  to  be  a  composition 
or  scheme  by  reason  of  the  debtor's  conduct;  no  appeal 
except  by  leave ;  all  payments  into  and  out  of  the  BanK  of 
England ;  only  one  meeting  to  be  held,  if  it  seems  expedient, 
on  the  day  of  the  public  examination,  except  for  confirming 
composition  or  scheme;  immediate  realization  and  one  dividend. 
(Eule  199.) 

122. — (!•)  Where  a  judgment  has  been  obtained  in  a  Power  for 
county  court  and  the  debtor  is  imable  to  pay  the  amount  to'mie^- 
f  orthwith,  and  aUeires  that  his  whole  indebtedness  amounts  ^mistration 

'  D  order  umtead 

to  a  sum  not  exceeding  fifty  pounds,  inclusive  of  the  debt  of  order  for 
for  which  the  judgment  is  obtained,  the  county  court  may  ustalments. 
make  an  order  providing  for  the  administration  of  his 
estate,  and  for  the  payment  of  his  debts  by  instalments  or 
otherwise,  and  either  in  full  or  to  such  extent  as  to  the 
county  court  under  the  circumstances  of  the  case  appears 
practicable,  and  subject  to  any  conditions  as  to  his  future 
earnings  or  income  which  the  court  may  think  just. 

(2.)  The  order  shall  not  be  invalid  by  reason  only  that 
the  total  amount  of  the  debts  is  found  at  any  time  to 
exceed  fifty  pounds,  but  in  such  case  the  county  court  may, 
if  it  thinks  fit,  set  aside  the  order. 

(3.)  Where,  in  the  opinion  of  the  county  court  in  which 
the  judgment  is  obtained,  it  would  be  inconvenient  that 
that  court  should  administer  the  estate,  it  shall  cause  a 
certificate  of  the  judgment  to  be  forwarded  to  the  county 
court  in  the  district  of  which  the  debtor  or  the  majoritj  of 
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§  182.  ^^  oreditors  resides  or  residey  and  thereupon  the  latter 
county  court  shall  have  all  the  powers  which  it  would  hare 
under  this  section,  had  the  judgment  been  obtained  in  it 

(4.)  Where  it  appears  to  the  registrar  of  the  countj 
court  that  property  of  the  debtor  exceeds  in  value  teai 
pounds,  he  shall,  at  the  request  of  any  creditor,  and  with- 
out fee,  issue  execution  against  the  debtor's  goods,  but  the 
household  goods,  wearing  apparel,  and  bedding  of  the 
debtor  or  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  in  the  aggregate  of  twenty  pounds,  shall 
to  that  extent  be  protected  from  seizure. 

(5.)  When  the  order  is  made  no  creditor  shall  have  any 
remedy  against  the  person  or  property  of  the  debtor  in 
respect  of  any  debt  which  the  debtor  has  notified  to  a 
county  court,  except  with  the  leave  of  that  county  court, 
and  on  such  terms  as  that  court  may  impose;  and  any 
county  court  or  inferior  court  in  which  proceedings  are 
pending  against  the  debtor  in  respect  of  any  such  debt 
shall,  on  receiving  notice  of  the  order,  stay  the  proceedings, 
but  may  allow  costs  already  incurred  by  the  creditor,  and 
such  costs  may,  on  application,  be  added  to  the  debt  notified. 

(6.)  If  the  debtor  makes  default  in  payment  of  any 
instalment  payable  in  pursuance  of  any  order  under  this 
section,  he  shall,  unless  the  contrary  is  proved,  be  deemed 
to  have  had  since  the  date  of  the  order  the  means  to  pay 
the  sum  in  respect  of  which  he  has  made  de&ult  and  to 
have  refused  or  neglected  to  pay  the  same. 

(7.)  The  order  shall  be  carried  into  effect  in  such 
manner  as  may  be  prescribed  by  general  rules. 

(8.)  Money  paid  into  Court  imder  the  order  shall  he 
appropriated  first  in  satisfaction  of  the  costs  of  the  plaintiff 
in  the  action,  next  in  satisfaction  of  the  costs  of  adminis- 
tration (which  shall  not  exceed  two  shillings  in  the  pound 
on  the  total  amount  of  the  debts)  and  then  in  liquidation 
of  debts  in  accordance  with  the  order. 
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(9.)  Notice  of  the  order  shall  be  sent  to  the  registrar  of      1 122. 
county  court  judgments,  and  be  posted  in  the  office  of  the 
county  court  of  the  district  in  which  the  debtor  resides, 
and  sent  to  every  creditor  notified  by  the  debtor,  or  who 
has  proved. 

(10.)  Any  creditor  of  the  debtor,  on  proof  of  his  debt 
before  the  registrar,  shall  be  entitled  to  be  scheduled  as  a 
creditor  of  the  debtor  for  the  amount  of  his  proof. 

(11.)  Any  creditor  may  in  the  prescribed  manner  object 
to  any  debt  scheduled,  or  to  the  manner  in  which  payment 
is  directed  to  be  made  by  instalments. 

(12.)  Any  person  who  affcer  the  date  of  the  order 
becomes  a  creditor  of  the  debtor,  shall,  on  proof  of  his 
debt  before  the  registrar,  be  scheduled  as  a  creditor  of  the 
debtor  for  the  amount  of  his  proof,  but  shall  not  be 
entitled  to  any  dividend  imder  the  order  until  those 
creditors  who  are  scheduled  as  having  been  creditors  before 
the  date  of  the  order  have  been  paid  to  the  extent  pro- 
vided by  the  order. 

(13.)  When  the  amount  received  under  the  order  is 
sufficient  to  pay  each  creditor  scheduled  to  the  extent 
thereby  provided,  and  the  costs  of  the  plaintiff  and  of  the 
admimstration,  the  order  shall  be  superseded,  and  the 
debtor  shall  be  discharged  from  his  debts  to  the  scheduled 
creditors.  ■ 

(14.)  In  computing  the  salary  of  a  registrar  imder  the 
County  Courts  Acts  every  creditor  scheduled,  not  being  a 
judgment  creditor,  shall  count  as  a  plaint. 

This  section  gives  power  to  a  county  court  in  which  a  judg- 
ment has  been  obtained  against  a  debtor  who  cannot  pay  the 
amount  forthwith,  and  who  alleges  that  his  total  indebtedness 
does  not  exceed  £50,  to  make  an  admimstration  order.  Sub-  Sob-s.  (l). 
section  (1)  gives  the  Court  very  wide  discretion  as  to  the 
terms  on  which  it  may  make  the  order,  which  is  not  invalid  if 
the  indebtedness  exceeds  £50.  (Sub-secfion  (2).)  The  judg- 
ment may  be  transferred  to  another  Court.     (Sub-section  (3).) 
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§122, 

Sab-s.  (4). 


Sab-8.  (5). 


Sub-B.  (6). 


Rules  and 
fomiB. 


Exdiiaion  of 
partnerships 
and  com- 
panies. 


The  power  to  issue  execution  given  by  sub-section  (4)  is 
apparentlj  intended  to  afford  machineiy  for  realizing  the 
debtor's  property  for  the  benefit  of  the  creditors  generally. 
Some  Bucn  procedure  would  seem  to  be  necessary,  for  it  is  to 
be  observed  that  the  section  does  not  seem  to  contemplate 
either  the  appointment  of  a  receiver  or  that  the  debtor  should 
be  divested  of  his  property.  It  is  presumed  that  the  proceeds 
of  the  execution  unll  be  dealt  with  in  the  same  way  as  money 
paid  into  Court.  (See  sub-§ection  (8).)  Privilege  from 
seizure  under  this  sub-section  extends  to  household  goods,  as 
well  as  to  wearing  apparel  and  bedding,  of  the  debtor  and  his 
family,  and  the  tools  of  his  trade,  to  a  total  value  of  £20. 
The  exception  in  section  44  (2)  only  extends  to  necessaiy 
wearing  apparel  and  bedding  of  the  debtor,  his  wife  and 
children,  and  the  tools  of  his  trade. 

When  an  administration  order  is  made,  any  county  court  or 
inferior  court,  wherein  proceedings  with  reference  to  a  debt 
notified  by  the  debtor  to  the  Court  making  the  order  are  pending 
against  me  debtor,  must  stay  the  proceedings.  The  Court 
has  a  discretion,  however,  to  allow  the  costs  of,  the  proceed- 
ings already  incurred  to  be  added  to  the  debt  notified.  (Sub- 
section (5).) 

If  a  debtor  makes  default  in  payment  of  any  instalment 
under  an  administration  order,  the  onus  will  be  on  him  of 
proving  that  he  had  not  had  the  means  to  pay  since  the  date 
of  the  order.     (Sub-section  (6).) 

Power  to  make  administration  order  in  lieu  of  committal 
under  section  5  of  the  Debtors  Act,  1869,  or  instead  of  a 
receiving  order.    (Rule  267.) 

Besides  the  General  Bules  and  Forms  issued  under  this 
Act  there  have  been  issued  eighteen  rules  and  twelve  forms 
dealing  with  administration  orders  under  this  section.  These 
will  be  found,  post, 

PAET  vin. 

Supplemental  Provisions. 

Application  of  Act, 
123,  A  receiving  order  shall  not  be  made  against  any 
corporation,  or  against  any  partnership  or  association,  or 
company  registered  under  the  Companies  Act,  1862. 

See  note  to  section  115,  antej  p.  321 .  A  partnership  consisting 
of  more  than  seven  members,  though  not  registered,  may  be 
wound  up  under  the  Companies  Act,  1862,  25  &  26  Yict.  c.  89, 
8.  199,  but  such  partnerships  are  not  excluded  by  the  last- 
mentioned  section  from  the  operation  of  the  present  section. 
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124.  If  a  person  having  privilege  of  Parliament  oommits  §  124, 
an  aot  of  bankruptcy,  he  may  be  dealt  with  under  this  privilege  of 
Act  in  like  manner  as  if  he  had  not  such  privilege.  Parliament. 

125. — (1.)  Any  creditor  of  a  deceased  debtor  whose  debt  Adminifltra- 
would  have  been  sufficient  to  support  a  bankruptcy  petition  ruptcy  of 
against  such  debtor,  had  he  been  alive,  may  present  to  the  TOrawi^dyiiig 
court  a  petition  in  the  prescribed  form  praying  for  an  iMolven*- 
order  for  the  administration  of  the  estate  of  the  deceased 
debtor,  according  to  the  Law  of  Bankruptcy. 

(2.)  Upon  the  prescribed  notice  being  given  to  the  legal 
personal  representative  of  the  deceased  debtor,  the  court 
may,  in  the  prescribed  manner,  upon  proof  of  the  peti-» 
tioner's  debt,  imless  the  court  is  satisfied  that  there  is 
a  reasonable  probability  that  the  estate  wiU  be  sufficient 
for  the  payment  of  the  debts  owing  by  the  deceased,  make 
an  order  for  the  administration  in  bankruptcy  of  the 
deceased  debtor's  estate,  or  may  upon  cause  shovim  dismiss 
such  petition  with  or  without  costs. 

(3.)  An  order  of  administration  under  this  section  shall 
not  be  made  until  the  expiration  of  two  months  from  the 
date  of  the  grant  of  probate  or  letters  of  administration, 
unless  with  the  concurrence  of  the  legal  personal  represen- 
tative of  the  deceased  debtor,  or  unless  the  petitioner  proves 
to  the  satisfaction  of  the  court  that  the  debtor  committed  an 
act  of  bankruptcy  within  three  months  prior  to  his  decease. 
(4.)  A  petition  for  administration  under  this  section 
shall  not  be  presented  to  the  court  after  proceedings  have 
been  commenced  in  any  court  of  justice  for  the^  adminis- 
tration of  the  deceased  debtor's  estate,  but  that  court  may 
in  such  case,  on  the  application  of  any  creditor,  and  on 
proof  that  the  estate  is  insufficient  to  pay  its  debts,  transfer 
the  proceedings  to  the  court  exercising  jurisdiction  in  bank- 
ruptcy, and  thereupon  such  last-mentioned  court  may,  in 
the  prescribed  manner,  make  an  order  for  the  adminis- 
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§  125k      tration  of  the  estate  of  the  deceased  debtor,  and  the  like 
'  consequences  shall  ensue  as  under  an  administration  order, 

made  on  the  petition  of  a  creditor. 

(5.)  Upon  an  order  being  made  for  the  administration 
of  a  deceased  debtor's  estate,  the  property  of  the  debtor 
shall  vest  in  the  ofStcial  receiver  of  the  court,  as  trustee 
thereof,  and  he  shall  forthwith  proceed  to  realize  and  distri* 
bute  the  same  in  accordance  with  the  provisions  of  this  Act, 

(6.)  With  the  modifications  hereinafter  mentioned,  all 
the  provisions  of  Part  m.  of  this  Act,  relating  to  the 
administration  of  the  property  of  a  bankrupt,  shall,  so  far 
as  the  same  are  applicable,  apply  to  the  case  of  an  adminisr 
tration  order  under  this  section  in  like  manner  as  to  an 
order  of  adjudication  under  this  Act. 

(7.)  In  the  administration  of  the  property  of  the  de- 
ceased debtor  under  an  order  of  administration,  the  official 
receiver  shall  have  regard  to  any  claim  by  the  legal  per- 
sonal representative  of  the  deceased  debtor  to  payment  of 
the  proper  funeral  and  testamentary  expenses  incurred  by 
h™  in  and  about  the  debtor*s  estate,  and  such  claims  shall 
be  deemed  a  preferential  debt  under  the  order,  and  be 
payable  in  full,  out  of  the  debtor's  estate,  in  priority  to 
all  other  debts. 

(8.)  If,  on  the  administration  of  a  deceased  debtor's 
estate,  any  surplus  remains  in  the  hands  of  the  official 
receiver,  after  pajment  in  full  of  all  the  debts  due  from 
the  debtor,  together  with  the  costs  of  the  administration 
and  interest  as  provided  by  this  Act  in  case  of  bankruptcy, 
such  surplus  shall  be  paid  over  to  the  legal  personal  repre- 
sentative of  the  deceased  debtor's  estate,  or  dealt  with  in 
such  other  manner  as  may  be  prescribed. 

(9.)  Notice  to  the  legal  personal  representative  of  a 
deceased  debtor  of  the  presentation  by  a  creditor  of  a 
petition  under  this  section  shall,  in  the  event  of  an  order 
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for  administration  being  made  thereon,  be  deemed  to  be  §  126. 
equivalent  to  notice  of  an  act  of  bankruptcy,  and  after  such  "" 
notice  no  payment  or  transfer  of  property  made  by  the  legal 
personal  representative  shall  operate  as  a  discharge  to  him 
as  between  himself  and  the  official  receiver;  save  as  afore- 
said nothing  in  this  section  shall  invalidate  any  payment 
made  or  any  act  or  thing  done  in  good  faith  by  the  legal 
personal  representative  before  the  date  of  the  order  for  ad* 
ministration. 

(10.)  Unless  the  context  otherwise  requires,  "  court," 
in  this  section,  means  the  court  within  the  jurisdiction  of 
which  the  debtor  resided  or  carried  on  business  for  the 
greater  part  of  the  six  months  immediately  prior  to  his 
decease  ;  "  creditor"  means  one  or  more  creditors  qualified 
to  present  a  bankruptcy  petition,  as  in  this  Act  provided. 

(11.)  GFeneral  rules,  for  carrying  into  effect  the  provi- 
sions of  this  section,  may  be  made  in  the  same  manner 
and  to  the  like  effect  and  extent  as  in  bankruptcy. 

This  section  provides  for  the  administration  in  bankruptcy  Sub-s.  (l). 
of  the  estate  of  a  deceased  insolvent. 

The  form  of  petition  is  Form  11,  and  it  appears  from  this 
and  sub-section  (10)  that  the  words  ''any  creditor"  in  this 
sub-section  include  several  creditors,  the  aggregate  of  the 
debts  due  to  whom  amount  to  £50. 

The  petition,  as  will  be  seen  from  Form  11,  is  indorsed  Sub-s.  (2}. 
with  a  notice  to  the  legal  personal  representative,  and  by 
"Rule  201  is  to  be  served  on  each  executor  or  administrator. 
This  seems  to  be  the  ''prescribed  notice  to  the  legal  personal 
representative."     The  Court  may  also  order  service  on  any 
other  person  if  it  think  fit,  Bule  201.      Upon  such  notice  Sub-ss.  (l), 
being  given,  the  Court  may  in  the  prescribed  manner  (see  (2)  and  (3). 
Bule  201),  make  an  administration  order,  unless  satisfied  that  Sab-s.  (3). 
there  is  reasonable  probability  of  the  estate  being  solvent,  or 
may  on  cause  shown  dismiss  the  petition.     An  order  cannot 
be  made  till  after  two  months  from  the  date  of  probate  or 
letters  of  administration,  unless  the  legal  personal  represen- 
tative concurs,  or  the  creditor  proves  the  commission  of  an  act 
of  bankruptcy  by  the  deceased  within  three  months  prior  to 
his  decease. 

The  first  of  the  alternative  forms  under  Form  11,  viz., 
that  which  alleges  the  commission  by  the  deceased  of  an  act 
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§  1S6.       ^^  bankruptcy,  does  not  contain  an  allegation  of  probate  or 

letters  of  administration^iaying  been  granted.  But  the  pro- 
visions contained  in  sub-section  (2)  and  Hule  201  as  to  notice 
and  service,  and  the  indorsement  on  the  petition  itself,  seem 
to  negative  the  application  of  the  section  to  a  case  where 
there  is  no  legal  personal  representative,  though  it  does  not 
seem  dear  what  is  gained  by  compelling  the  creditors  them- 
selves to  take  out  letters  of  administration.  A  creditor  is 
entitled  to  take  them  out  if  none  of  the  next  of  kin  will  do  so. 
(See  Williams  on  Executors,  8th  ed.  p.  446.) 

Sab-B.  (4).  No  petition  for  administration  can  be  presented  after  pro- 

ceedings to  administer  the  estate  have  been  commenced  in  any 
Court,  but  that  Court  may  order  such  proceedings  to  be 
transferred  to  the  Court  of  Bankruptcy,  who  may  then  make 
an  administration  order  in  the  prescribed  manner,  and  this 
would  seem  to  involve  a  petition  and  proper  services.  (See 
sub-sections  (1)  and  (2),  and  Hule  201.) 

Sub-B.  (6).  The  practical  effect  of  sub-section  (6)  would  seem  to  be  to 

make  an  administration  order  under  this  section  equivalent  to 
an  order  of  adjudication. 

Sub-8.  (8).  As  to  proof  for  interest,  see  Schedule  ^.  r.  20 ;  as  to 

interest  from  date  of  receiving  order,  see  section  40  (5). 

Sub-B.  (9).  This  sub-section  docs  not  seem  to  affect  the  title  of  persons 

claiming  through  or  under  the  legal  personal  representative 
by  virtue  of  a  transaction  entered  into  before  the  administnt- 
tion  order.  It  does  not  seem  that  notice  of  a  petition  under 
this  section  is  equivalent  to  notice  of  an  act  of  bankruptcy  in 
the  case  of  anyone  but  the  legal  personal  representative. 

In  the  case  of  Ex  p,  Geisel,  re  Stanger,  22  Ch.  D.  436,  the 
Court,  being  of  opinion  that  the  facts  on  which  the  petitioning 
creditor  relied  as  showing  that  the  bankrupt  had  committed 
an  act  of  bankruptcy  by  departing  from  his  dwelling-house 
with  intent  to  defeat  and  delay  creditors,  really  showed  that 
the  bankrupt  had  died  prior  to  the  time  of  the  alleged 
act  of  bankruptcy,  annulled  an  adjudication  which  had  been 
made  against  nim. 

Form  of  petition,  Eule  200,  Form  11.  Service,  Bule  201. 
Order,  Eule  202,  Form  31. 

Saying  as  to        126.  No  person,  not  being  a  trader  within  the  meaning 

tncted  before  of  the  Bankruptcy  Act,  1861,  shall  be  adjudged  bankrupt 

^  ^        'in  respect  of  a  debt  contracted  before  the  passing  of  that 

Act. 

Oeneral  Rules, 

Power  to  127. —  (1.)  The  Lord  Chancellor  may  from  time  to  time, 

rules.  *^        with  the  concurrence  of  the  President  of  the  Board  of 
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Trade,  make,  revoke,  and  alter  general  rules  foi  conTing      8  1S7< 
into  effect  the  object*  of  this  Act.  

(2.)  All  general  rules  made  under  the  foregoing  provi- 
dons  of  this  section  shall  be  laid  before  Parliament  within 
three  weeks  after  they  are  mode  if  Parliament  is  then 
sitting,  and  if  Parliament  is  not  then  sitting,  within  three 
weeks  after  the  beginning  of  the  then  next  session  of  Par- 
liament, and  shall  be  judicially  noticed,  and  shall  have 
effect  as  if  enacted  by  this  Act. 

(3.)  Such  general  rules  as  may  be  required  for  purposes 
of  thia  Act  may  l3e  mode  at  any  time  aftw  the  passing  of 
fhia  Act. 

(4.)  Provided  always,  that  the  said  general  rules,  so 
made,  revoked,  or  altered,  shall  not  extend  the  jurisdiction 
of  the  Court. 

(5.)  After  the  oommenoement  of  this  Act  no  general 
rule  under  the  provisions  of  this  section  shall  come  into 
operation  until  the  expiration  of  one  month  after  the  same 
has  been  made  and  issued. 

Fees,  Salaries,  Expenditure,  and  Returns, 
128. — (1.)  The  Lord  ChanoeUor  may,  with  the  sono-  Fees  and 
tion  of  the  Treasury,  from  time  to  time  prescribe  a  scale 
of  fees  and  percentages  to  be  charged  for  or  in  respect  of 
prooeedings  under  this  Act ;  and  the  lb:«asury  shall  direct 
by  whom  and  in  what  manner  the  some  are  to  be  collected, 
accounted  for,  and  to  what  account  they  shall  be  paid. 
The  Board  of  Trade,  with  the  concurrence  of  the  Trea- 
sury, shall  direct  whether  any  and  what  remuneration 
of,  or  person  attached  to, 
any  duties  under  this  Act, 
',  increase,  or  diminiab  such 
it. 
into  operation  on  the  pass- 
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receipts  and 
expenditure 
in  respect  of 
bankruptcy 
proceedings. 


Sub-s.  (1). 

Annual  ac- 
count of  fees 
and  expendi- 
ture. 


129, — (1.)  The  Lord  Chancellor,  with  the  concurreaoe  of 
the  Treasury,  shall  direct  whether  any  and  what  remune- 
ration is  to  he  allowed  to  any  person  (other  than  an  officer 
of  the  Board  of  Trade)  performing  any  duties  imder  this 
Act,  and  may  from  time  to  time  vary,  increase,  or  diminish 
such  remuneration  as  he  may  think  fit. 

(2.)  This  section  shall  come  into  operation  on  the  pass- 
ing of  this  Act. 

130. — (1.)  The  Treasury  shall  annually  cause  to  he  pre- 
pai'ed  and  laid  before  both  Houses  of  Parliament  an  ac- 
count for  the  year  ending  with  the  thirty-first  day  of 
March,  showing  the  receipts  and  expenditure  during  that, 
year  in  respect  of  bankruptcy  proceedings,  whether  com- 
menced under  this  or  any  previous  Act,  and  the  provisions 
of  section  twenty-eight  of  the  Supreme  Court  of  Judicature 
Act,  1875,  shall  apply  to  the  account  as  if  the  account  had 
been  required  by  that  section. 

(2.)  The  accounts  of  the  Board  of  Trade,  imder  this  Act^ 

shall  be  audited  in  such  manner  as  the  Treasury  from  time 

to  time  direct,  and,  for  the  purpose  of  the  account  to  be  laid 

before  Parliament,  the  Board  of  Trade  shall  make  such 

returns,  and  give  such  information  as  the  Treasury  may 

from  time  to  time  direct. 

Section  28  of  the  Judicature  Act,  1875,  is  as  follows: — 
The  Treasury  shall  cause  to  be  prepared  annuaUy  an  account 
for  the  year  ending  the  thirty-first  day  of  March,  showing  the 
receipts  and  expenditure  daring  the  preceding  year  in  respect 
of  the  High  Court  of  Justice  and  the  Court  of  Appeal,  and  of 
any  court,  office,  or  officer,  the  fees  taken  in  which  or  by  whom 
can  be  fixed  in  pursuance  of  this  Act.  Such  account  shall  be 
made  out  in  such  form  and  contain  such  particulars  as  the 
Treasury,  with  the  concurrence  of  the  Lord  Chancellor,  may 
from  time  to  time  direct.  Ereiy  officer  by  whom  or  in  whose 
office  fees  are  taken  which  can  be  fixed  in  pursuance  of  this 
Act,  shall  make  such  returns  and  give  such  mf ormation  as  the  - 
Treasury  may  from  time  to  time  require  for  the  purpose  of 
enabling  them  to  make  out  the  said  account.  The  said  account 
shall  be  laid  before  both  Houses  of  Parliament  within  one 
month  after  the  thirty-first  day  of  March  in  each  year,  if  Par- 
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liament  is  then  BittiDp^^  or,  if  not,  then  within  one  month  after      J  ISO. 
the  next  meeting  of  Parliament. ^ 


13L  The  registrars  and  other  ofiBicers  of  the  courts  BetnrDsby 
acting  in  bankruptcy  shall  make  to  the  Board  of  Trade  such  oSjera.^  ^ 
returns  of  the  business  of  their  respective  courts  and  offices, 
at  such  times  and  in  such  manner  and  form  as  may  be  pre- 
scribed, and  from  such  returns  the  Board  of  Trade  sKall 
cause  books  to  be  prepared  which  shall,  under  the  regula- 
tions of  the  Board,  be  open  for  public  information  and 
searches. 

The  Board  of  Trade  shall  also  cause  a  general  annual 
report  of  all  matters,  judicial  and  financial,  within  this  Act, 
to  be  prepared  and  laid  before  both  Houses  of  Parliament. 

Evidence. 
132. — (1.)  A  copy  of  the  London  Gazette  containing  any  Gazette  to 

..       •       _ijii_       ••  i^j."L«Aii"nThe  evidence. 

notice  mserted  therem  in  pursuance  of  this  Act  shall  be 

evidence  of  the  facts  stated  in  the  notice. 

(2.)  The  production  of  a  copy  of  the  London  Gkizette 

containing  any  notice  of  a  receiving  order,  or  of  an  order 

adjudging  a  debtor  bankrupt,  shall  be  conclusive  evidence 

in  all  legal  proceedings  of  the  order  having  been  duly  made, 

and  of  its  date. 

,  It  was  decided  under  section  10  of  the  Act  of  1869  that  the 
publication  in  the  Guzette  of  an  order  of  adjudication  was 
conclusive  against  all  ther  world  of  the  validity  of  the  order. 
{Exp,  French,  re  Trim,  47  L.  T.  339 ;  see  also  Ex p,  Learoyd, 
re  Fouldtf  10  Ch.  D.  3.)  Section  10  was  held  not  to  apply  to 
an  appeal  from  an  order  of  adjudication  nor  to  an  application 
to  annul  it.    {Ex  p.  Geisel,  re  Stanger^  22  Ch.  D.  436.) 

133. — (1.)  A  minute  of  proceedings  at  a  meeting  of  Evidence  of 
creditors  under  this  Act,  signed  at  the  same  or  the  next  \i^  meetmS 
ensuing  meeting,  by  a  person  describing  himself  as,  or  of  auditors, 
appearing  to  be,  chairman  of  the  meeting  at  which  the 
minute  is  signed,  shall  be  received  in  evidence  wit!" 
further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting 
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prooeedings  i 
uanlmiptoj. 


Swearing  of 
affidaritfl. 


Death  of 
witness. 


ditors  in  respect  of  the  prooeedings  whereof  a  minute  had 
been  bo  signed  shall  be  deemed  to  have  been  duly  oon- 
vened  and  held,  and  all  resolutions  passed  or  prooeedings 
had  thereat  to  have  been  duly  passed  or  had. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy, 
any  order  or  certificate  or  copy  of  an  order  or  certificate 
made  by  any  Court  having' jurisdiction  in  bankruptcy,  any 
instrument  or  copy  of  an  instrument,  affidavit,  or  document 
made  or  used  in  the  course  of  any  bankruptcy  proceedings, 
or  other  proceedings  had  under  this  Act,  shall,  if  it  appears 
to  be  sealed  with  the  seal  of  any  Court  having  jurisdiction 
in  bankruptcy,  or  purports  to  be  signed  by  any  judge 
thereof,  or  is  certified  as  a  true  copy  by  any  registrar 
thereof,  be  receivable  in  evidence  in  all  legal  proceedings 
whatever. 

135.  Subject  to  general  rules,  any  affidavit  to  be  used 
in  a  bankruptcy  court  may  be  sworn  before  any  person 
authorized  to  administer  oaths  in  the  High  Court,  or  in 
the  Court  of  Chancery  of  the  coimty  palatine  of  Lan- 
caster, or  before  any  registrar  of  a  bankruptcy  court,  or 
before  any  officer  of  a  bankruptcy  court  authorized  in 
writing  on  that  behalf  by  the  judge  of  the  Court,  or,  in 
the  case  of  a  person  residing  in  Scotland  or  in  Ireland, 
before  a  judge  ordinary,  magistrate,  or  justice  of  the  peace, 
or,  in  the  case  of  a  person  who  is  out  of  the  kingdom  of 
Great  Britain  and  Ireland,  before  a  magistrate  or  justice 
of  the  peace  or  other  person  qualified  to  administer  oaths 
in  the  country  where  he  resides  (he  being  certified  to  be  a 
magistrate  or  justice  of  the  peace,  or  qualified  as  aforesaid 
by  a  British  minister  or  British  consul,  or  by  a  notaiy 
public). 

As  to  affidavits  generally,  see  Bules  39 — 50# 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or 
of  a  witness  whose  evidence  has  been  received  by  any 
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CJoiirt  in  any  proceeding  under  this  Act,  the  deposition      §  136. 
of  the  person  so. deceased,  purporting  to  be  sealed  with  the 
seal  of  the  Court,  or  a  copy  thereof  purporting  to  be  so  ^ 
sealed,  shall  be  admitted  as  evidence  of  the  matters  therein 
deposed  to. 

The  enactment  in  this  section  that  the  deposition  of  a 
deceased  person  is  to  be  admitted  as  evidence  of  the  matters 
deposed  to,  does  not  by  implication  say  that  in  no  case  is  such 
a  deposition  to  be  admissible  as  evidence  during  the  lifetime 
of  the  person  making  it.    {E.  v.  JViddop,  42  L.  J.  M.  0,  9.) 

187.  Every  Court  having  jurisdiction  in  bankruptcy  Bankraptoy 
under  this  Act  shall  have  a  seal  describing  the  Court  in  hare  seals, 
such  manner  as  may  be  directed  by  order  of  the  Lord 
Chancellor,  and  judicial  notice  shall  be  taken  of  the  seal, 
and  of  the  signature  of  the  judge  or  registrar  of  any 
such  Court,  in  all  legal  proceedings. 

Bule  12.   Order  of  Lord  Chancellor,  post,  p.  587. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person  Oertifioate  of 
has  been  appointed  trustee  under  this  Act,  shall  be  con-  ^^^^^. 
dusive  evidence  of  his  appointment. 

It  T70uld  seem  from  the  case  of  B.  v.  Beaumont^  26  L.  T. 
585,  that  the  certificate  is  conclusive  evidence  of  the  appoint- 
ment and  date  thereof,  even  in  criminal  cases.  Form  of 
certificate,  Bule  218,  Fonn  71. 

189.  Where  by  this  Act  an  appeal  to  the  High  Court  is  Appeal  from 
given  against  any  decision  of  the  Board  of  Trade,  or  of  ^^  ^ 
the  official  receiver,  the  appeal  shall  be  brought  within  HigkCouit. 
twenty-one  days  from  the  time  when  the  decision  appealed 
agidnst  is  pronounced  or  made. 

See  for  cases  where  such  an  appeal  is  given,  sections  82 
(1),  86  (2),  162  (4),  Eule  174. 

Appeals  from  Board  of  Trade  must  be  heard  in  Court, 
Bule  5  (d). 

W.B.  Z 
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140. — (1-)  All  dooumentB  purportixig  to  be  oxders  or 
oertifioateB  made  or  ifisaed  by  the  Board  of  Trade,  and  to 
be  sealed  with  the  seal  of  the  Board,  or  to  be  signed  by 
a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorized  in  that  behalf  by  the  Preddent  of  the 
Board,  shall  be  received  in  evidence,  and  deemed  to  be 
soch  orders  or  certificates  without  forther  proof  unless  the 
contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board 
of  Trade  that  any  order  made,  certificate  issued,  or  act 
done,  is  the  order,  certificate  or  act  of  the  Board  of  Trade, 
shall  be  conclusive  evidence  of  the  fact  so  certified. 


Comimtatioii 
of  time. 


Time. 

14L — (1.)  Where  by  this  Act  any  limited  time  from  or 
after  any  date  or  event  is  appointed  or  allowed  for  the 
doing  of  any  act  or  the  taking  of  any  proceeding,  then  in 
the  computation  of  that  limited  time  the  same  shall  be 
taken  as  exclusive  of  the  day  of  that  date  or  of  the  happen- 
ing of  that  event,  and  as  commencing  at  the  beginning 
of  the  next  following  day;  and  the  act  or  proceeding 
shall  be  done  or  taken  at  latest  on  the  last  day  of  that 
limited  time  as  so  computed,  unless  the  last  day  is  a  Sun- 
day, Christmas  Day,  Good  Friday,  or  Monday  or  Tuesday 
in  Easter  Week,  or  a  day  appointed  for  public  fast,  humilia- 
tion, or  thanksgiving,  or  a  day  on  which  the  Court  does 
not  sit,  in  which  case  any  act  or  proceeding  shall  be  con- 
sidered as  done  or  taken  in  due  time  if  it  is  done  or  taken 
on  the  next  day  afterwards,  which  shall  not  be  one  of  the 
days  in  this  section  specified. 

(2.)  Where  by  this  Act  any  act  or  proceeding  is  directed 
to  be  done  or  taken  on  a  certain  day,  then  if  that  day 
happens  to  be  one  of  the  days  in  this  section  specified,  the 
act  or  proceeding  shall  be  considered  as  done  or  taken  in 
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due  time  if  it  is  done  or  taken  on  the  next  day  afterwards^      1 141, 
whioh  shall  not  be  one  of  the  days  in  this  section  specified. 

By  Biile  3,  the  provisions  of  this  section  apply  to  the 
Boles.  Where  the  tune  limited  is  less  than  six  days,  Sunday, 
Ghristmas  Day,  Qood  Friday,  Monday  and  Tuesday  in  Easter 
week,  and  any  other  day  when  the  offices  of  the  Court  are 
whoUy  dosed,  is  not  to  be  reckoned.  **  A  day  on  which  the 
Court  does  not  sit "  means  a  day  on  which  the  offices  are 
dosed. 

Notices. 

142.  All  notices  and  other  documents  for  the  service  Sezyioeof 
of  whidi  no  special  mode  is  directed  may  be  sent  by  pre-  ^ 
paid  post  letter  to  the  last  known  address  of  the  person 
to  be  served  therewith. 

This  indudes  notice  of  motion.  {Ex  p.  Mauthner,  re  Lewis, 
3  Ch.  D.  113.)  Notice  to  the  sheriff  of  an  injunction  may  be 
sent  by  tdegram.     {Ex  p.  Langley,  re  Bishop,  13  Ch.  D.  110.) 

Formal  D^ects. 

148. — (1.)  No  proceeding  in  bankruptcy  shall  be  inyali-  j^onnal 
dated  by  any  formal  defect  or  by  any  irregularis,  unless  tl^^^^te 
the  Court  before  which  an  objection  is  made  to  the  pro-  p«»eeding8. 
eeeding  is  of  opinion  that  substantial  injustice  has  been 
caused  by  the  defect  or  irregularity,  and  that  the  injustice 
cannot  be  remedied  by  any  order  of  that  Court. 

(2.)  No  defect  or  irregularity  in  the  appointment  at 
election  of  a  receiver,  trustee,  or  member  of  a  committee  of 
inspection  shall  vitiate  any  act  done  by  him  in  good  faith. 

Sub-section  (1)  is  the  same  as  section  82  of  the  Act  of  Sub-s.  (l). 
1869.  Under  that  Act  it  was  held  to  be  a  matter  of  sub- 
stance and  not  a  merely  formal  defect  which  the  section  would 
enable  the  Court  to  remedy,  that  a  petition  alleging  as  the 
act  of  bankruptcy  departure  of  a  trader  from  his  dweUiog* 
house  omitted  to  state  that  he  did  so  with  intent  to  defeat 
and  delay  his  creditors  {Ex  p.  Coates,  re  Skelton,  5  Ch.  D.  979) ; 
l^t  a  debtor  omitted  in  his  petition  for  liquidation  to  mention 
his  private  residence  {Ex  p.  Jemingham,  9  Ch.  D.  466) ;  that  a 
deposit  required  by  the  Kules  of  1870  to  be  paid  at  or  before 
the  time  of  entering  an  appeal,  was  not  paid  tUl  a  later  date. 

z2 
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1 143^       {Ex  p.  Roienthal,  re  Dickifuon,  20  Ch.  D.  315.)    It  was  held 

— —  a  xnOTely  f oxmal  defect  that  a  debtor  was  described  in  a  peti- 

tion  as  a  cattle-dealer,  and  not  ae  a  cattle-dealer  and  fanner 
{Ex  p.  Kirkwood,  re  Mason,  1 1  Ch.  D.  724} ;  that  a  petitionmg 
creditor  did  not  state  in  his  petition  his  willingness  to  eatimate 
his  security,  though  he  gave  notice  thereof  to  me  debtor  before 
the  hearing  {Ex  p,  Vanderlinden,  re  Pogooee,  20  Ch.  D.  289)  J 
that  a  debt  of  £74  was  stated  as  £24  in  a  debtors  amnmocs. 
the  particulars  being  correct.  {Exp,  Johnson,  25  Ch. D.  U^ 
It  was  also  held  that  resolutions  for  a  composition  under  the 
126th  section  of  the  Act  of  1869  could  not  be  reg^tCTediinlej 
stamped  in  accordance  with  the  rules.  {Ex  p,  Davis,  L  B.  > 
Ch.  526  ;  Ex  p,  WhitneU,  20  Ch.  D'.  438.)  li  a  day  for  a  p 
ceeding  is  fixed  irregularly,  and  the  debtor  or  hia  aolidtor 
appear  on  such  day,  and  do  not  take  the  objection,  the  ine- 
gularity  is  waived  and  cannot  afterwards  be  relied  on.  (-&  f- 
Yeatman,  16  Ch.  D.  283.) 

As  to  non-compliance  with  Bules  being  an  irregularity,  ^ 
not  rendering  proceedings  void,  Eule  260. 

Stamp  Duty. 

Exemtion         144.  Eveiy  deed,  conveyance,  assignment,  suirender, 

from  stamp ''  admission,  or  other  assurance  relating  solely  to  freeholil 

^^'  leasehold,  copyhold,  or  customary  property,  or  to  any 

mortgage,  charge,  or  other  incumbrance  on,  or  any  estate, 

right,  or  interest  in  any  real  or  personal  property  whick 

is  part  of  the  estate  of  any  bankrupt,  and  which,  aft^ 

the  execution  of  the  deed,  conveyance,  assignment,  ^ 

• 

render,  admission,  or  other  assurance,  either  at  law  or  ib 
equity,  is  or  remains  the  estate  of  the  bankrupt  or  of  the 
trustee  under  the  bankruptcy,  and  every  power  of  attorneji 
proxy  paper,  writ,  order,  oertifioate,  affidavit,  bond,  c^ 
other  instrument  or  writing  relating  solely  to  the  pi^ 
perty  of  any  bankrupt,  or  to  any  proceeding  under  any 
bankruptcy,  shall  be  exempt  from  stamp  duty,  except  m 
respect  of  fees  imder  this  Act. 

For  the  purposes  of  this  section,  '*  bankruptcy  "  includes 
an^  proceeding  before  or  after  adjudication,  and  whether  aa 
adiudication  is  made  or  not,  and  ^'banbunt"  indudeaanj 
debtor  proceeded  against  under  tins  Act,  Bule  52. 
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Executiom.  8^^* 

145.  Where  the  sheriff  sells  the  goods  of  a  debtor  under  Sales  imder 
an  execution  for  a  sum  exceeding  twenfy  pounds  (indud-  be  public, 
ing  legal  incidental  expenses),  the  sale  shall,  unless  the 
Court  from  which  the  process  issued  otherwise  orders,  be 
made  bj  public  auction,  and  not  by  bill  of  sale  or  private 
contract,  and  shall  be  publicly  advertised  bj  the  sheriff 
on  and  during  three  days  next  preceding  the  day  of  sale. 

This  section  applies  where  the  levy  is  for  a  sum  exceeding 
20/.,  the  costs  of  execution  being  included  in  arriving  at  the 
amount.     (See  ante^  note  to  section  46  (2),  pp.  222,  223.) 

146. — (1.)  The  sheriff  shall  not  under  a  writ  of  elegit  Writ  of 
deliver  the  goods  of  a  debtor  nor  shall  a  writ  of  elegit  o^dto 
extend  to  goods.  goods. 

(2.)  No  writ  of  levari  facias  shall  hereafter  be  issued  in 
any  civil  proceeding. 

This  sub-section  meets  the  case  of  Exp.  Abbott,  re  Gourlay,  Sab-s.  (1). 
15  Ch.  D.  447,  where  it  was  held  that  tne  provisions  of  sec- 
tion 87  of  the  Act  of  1869,  which  corresponded  to  section 
46  (2)  of  this  Act,  did  not  apply  to  goods  seized  under  an  elegit. 

In  a  case  where  the  sheriff  had  seized  goods  under  a  writ  of 
elegit,  but  no  further  proceedings  had  been  taken  before  the 
commencement  of  this  Act,  Ist  January,  1884,  it  was  held  by 
the  Divisional  Court  that  this  section  applied,  and  that  the 
judgment  creditor  was  not  entitled  to  have  the  goods  delivered 
to  Imn  at  the  appraised  value.  On  appeal  the  Court  of  Appeal, 
after  hearing  the  arguments,  directed  the  question  to  be  re- 
argued before  the  fml  Court,  which  reversed  the  judgment  of 
the  Court  below,  and  held  that  the  creditor  was  entitled  to  the 
goods,  the  right  which  he  had  acquired  by  the  seizure  being 
saved  by  virtue  of  section  169  (2),  and  the  rights  of  creditors 
claiming  under  writs  of  elegit  executed  by  seizure  before  the 
commencement  of  the  Act  being  imaffected  by  the  repeal  of 
the  enactment  as  to  the  seizure  of  goods  imder  elegits 
effected  by  this  section  and  section  1 69  (1 ).  {Hough  v.  Windus, 
W.  N.  1884,  p.  26.) 

As  to  writs  of  levari /acuUf  see  Archbold's  Practice  of  the  Sab«B. 
Common  Law  Divisions,  ISth  ed.  p.  601. 
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1 147.  Bankrupt  Trustee. 

AppUoatdon        147.  Where  a  bankrupt  is  a  trustee  within  the  Trustee 

to  baokruptoy  ^^9 1850,  section  thirty-two  of  that  Act  shall  have  effect 

of  tanutee.       so  as  to  authorize  the  appointment  of  a  new  trustee  in 

substitution  for  the  bankrupt  (whether  voluntarily  resigning 

or  not),  if  it  appears  expedient  to  do  so,  and  all  provisions 

of  that  Act,  and  of  any  other  Act  relative  thereto,  shall 

have  effect  accordingly. 

Section  32  of  the  Trustee  Act,  1850,  was  held  not  to  give 
power  to  the  Court  of  Ghancezy  to  remove  a  trustee  who  ia 
unwilling  to  retire.  {Re  Doulcet,  30  L.  J.  Ch.  516.)  This  sec- 
tion, however,  expressly  enacts  that  section  32  of  that  Act  shall 
apply  whether  the  trustee  resign  volimtarily  or  not.  It  has 
been  held  that  a  trustee  who  becomes  banlorupt  ought  to  be 
removed  whenever  the  nature  of  the  trust  is  such  that  he  has 
to  receive  or  deal  with  trust  funds  so  that  he  can  misappro- 
priate them.  {Re  Rarker^s  TrustSy  1  Gh.  D.  43  ;  see  also  Re 
Adam's  Trmts,  12  Ch.  D.  634.) 

Corporatian8f  8fc. 

Acting  of  148^  For  all  or  any  of  the  purposes  of  this  Act  a 

J2SS1I?.   corporation  may  act  by  any  of  ito  offilL  authorized  in 

that  behalf  under  the  seal  of  the  corporation,  a  firm  may 

act  by  any  of  its  members,  and  a  lunatic  may  act  by  his 

committee  or  curator  bonis. 

These  last  words  would  seem  to  meet  such  a  case  as  Exp. 
Wood,  re  Wright,  10  Ch.  D.  554.  Ab  to  presentation  of  peti- 
tion or  issuing  bankruptcy  notice  by  officer,  &c.  of  company, 
&c.,  see  Eule  191.   Affidavit  of  proof  by  officer,  &c.,  Porm  53. 

Construction  of  former  Acts^  8fc. 

Constrootioii        149. — (1.)  Where  in  any  Act  of  Parliament,  instru- 

mentioning     mcut,  or  proceeding  passed,  executed,  or  taken  before  the 

^^^^^      commencement  of  this  Act  mention  is  made  of  a  oom- 

mptoj,  fto.      mission  of  bankruptcy  or  fiat  in  bankruptcy,  the  same 

shall   be  oonstrued,  with  reference  to   the  proceedings 

under  a*  bankruptcy  petition,  as  if  a  commission  of  or  a 

fiat  in  bankruptcy  had  been  actually  issued  at  the  time  of 

the  presentation  of  such  petition. 
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(2.)  Where  bj  any  Act  or  insixnment,  leferenoe  IB  nuide      |149. 
to  the  Bankruptcy  Act,  1869,  the  Act  or  instrument  shall  ' 

be  oonstrued  and  have  effect  as  if  reference  were  made 
therein  to  the  corresponding  provisions  of  this  Act. 

150.  Save  as  herein  proyided  the  provisions  of  this  Act  Certain  pro- 
relating  to  the  remedies  against  the  property  of  a  debtor,  ^d^e 
the  priorities  of  debts,  the  effect  of  a  composition  or  ^^^^^ni. 
scheme  of  arrangement,  and  the  effect  of  a  discharge  shall 
bind  the  Grown. 

Ab  to  remedies  against  the  debtor's  property,  see  sections  9, 
42,  45.  Ab  to  priorities  of  debts,  section  40.  As  to  the  effect 
of  a  composition  or  scheme,  section  19.  As  to  the  effect  of  a 
discharge,  section  30.  The  Crown  will  not  be  bound  by  any 
other  provisions  of  the  Act.  (See  Exp.  Postmaster- Genen^l,  re 
Bonham,  10  Gh.  D.  595.) 

16L  Nothing  in  this  Act,  or  in  any  transfer  of  jurisdic-  Saying  for 
tion  effected  thereby  shall  take  away  or  affect  any  right  rightooSp 
of  audience  that  any  person  may  have  had  at  the  com-  ^^^^<^'. 
menoement  of  this  Act,  and  all  solicitors  or  other  persons 
who  had  the  right  of  audience  before  the  Chief  Judge  in 
bankruptcy  shall  have  the  like  right  of  audience  in  bank- 
ruptcy matters  in  the  High  Court. 

Section  70  of  the  Act  of  1869  was  as  follows : — 
<<  Eyery  attorney  and  solicitor  of  the  superior  courts  shall 
be,  and  may  practice  as  a  solicitor  of;  and  in  the  Court  of 
Bankruptcy,  and  in  matters  before  the  Chief  Judge  or  regis- 
trars, in  the  London  Court  of  Bankruptcy,  in  Court  or  in 
chambers,  may  appear  and  be  heard  without  being  required 
to  employ  counsel ;  and  if  any  person  not  being  sucn  attorney 
or  sohcitor  practises  in  the  (jourt  of  Bankruptcy  as  attorney 
or  solicitor,  he  shall  be  deemed  guilty  of  a  contempt  of  the 
Court." 

It  was  decided  under  section  212  of  the  Act  of  1861,  which 
was  almost  identical  with  the  above-cited  section,  that  the  Court 
could  not  hear  a  person  who,  though  a  duly  admitted  solicitor 
of  the  Court,  did  not  appear  as  the  solicitor  of  the  party  for 
whom  he  appeared,  but  only  as  the  derk  of  such  solicitor. 
{Exp.  Broadhouse,  L.  B.  2  Gh.  665.) 
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1 162.  152.  Nothing  in  this  Aot  shall  affect  the  provisions  of 

"'  the  Married  Women's  Property  Aot,  1882. 

As  to  the  effect  of  this  Act,  see  ante,  pp.  4,  5,  29,  110, 
114,  180. 

By  section  1  (6)  of  the  Married  Women's  Property  Act,  1882, 
«  Every  married  woman  carrying  on  a  trade  separately  from 
her  husband  shall,  in  respect  of  her  separate  property,  be 
subject  to  the  bankruptcy  laws  in  the  same  way  as  u  she 
were  a.  feme  sole,^' 

By  section  3,  *^  Any  money  or  other  estate  of  the  wife,  lent 
or  entrusted  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him,  or  otherwise,  shall  be 
treated  as  assets  of  her  husband's  estate  in  case  of  his  bank- 
ruptcy, imder  reservation  of  the  wife's  claim  to  a  dividend 
as  a  creditor  for  the  amount  or  value  of  such  money  or  other 
estate  after,  but  not  before,  all  claims  of  the  other  creditors 
of  the  husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied." 


Transitory  Provisions, 
ComptroUer         153. — (1.)  The  existing  comptroller  in  bankruptcy  and 
raptor,  "&o.,     his  officers,  clerks,  and  servants  shall  not  be  attached  to 
a^theip        ^.j^^  Supreme  Court,  but  shall  in  all  respects  act  under  the 
directions  of  the  Board  of  Trade. 

(2.)  The  existing  official  assignee,  provisional  and  official 
assignee  of  the  estates  and  effects  of  insolvent  debtors, 
and  receiver  oiE  the  Insolvent  Debtors'  Court,  together 
with  his  staff,  the  official  solicitors  and  the  messenger  in 
bankruptcy,  together  with  his  staff,  and  the  accountant  in 
bankruptcy  and  his  staff,  and  also  such  other  officers  and 
clerks  of  the  London  Bankruptcy  Court  as  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Board  of  Trade,  may 
at  any  time  select,  shall  be  transferred  to  and  become 
officers  of  the  Board  of  Trade ;  provided  that  the  Board  of 
Trade,  with  the  concurrence  of  the  Lord  Chancellor,  may 
at  any  time  transfer  any  such  officer  or  clerk  from  the 
Board  of  Trade  to  the  Supreme  Court. 

(3.)  Subject  to  the  provisions  of  this  Act  they  shall  hold 
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their  offices  by  the  same  tenure  and  on  the  same  terms  and  §  163. 
conditions,  and  be  entitled  to  the  same  rights  in  respect  of 
salary  and  pension  as  heretofore,  and  their  duties  shall, 
except  so  far  as  altered  Tnth  their  own  consent,  be  such  as 
in  the  opinion  of  the  Board  of  Trade  are  analogous  to 
those  performed  by  them  at  the  commencement  of  this  Act. 

(4.)  On  the  occurrence,  at  any  time  after  the  passing 
of  this  Act,  of  any  vacancy  in  the  office  of  any  of  the  said 
persons  the  Board  of  Trade  may,  with  the  approval  of  the 
Treasury,  make  such  arrangement  as  they  think  fit,  either 
for  the  abolition  of  the  office,  or  for  its  continuance  under 
modified  conditions,  and  may  appoint  a  fit  person  to  per- 
form the  remaining  duties  thereof,  and  the  person  so  ap- 
pointed shall  have  all  the  powers  and  authorities  of  the 
person  who  is  at  the  passing  of  this  Act  the  holder  of  such 
office ;  and  all  estates,  rights,  and  effects  vested  at  the  time 
of  the  vacancy  in  any  such  officer  shall  by  virtue  of  such 
appointment  become  vested  in  the  person  so  appointed, 
and  the  like  appointment  on  a  vacancy  shall  be  made, 
and  the  like  vesting  shall  have  effect  from  time  to  time  as 
occasion  requires :  Provided  that  any  person  so  appointed 
shall  be  an  officer  of  the  Board  of  Trade,  and  shall  in  all 
respects  act  under  the  directions  of  the  Board  of  Trade. 

(5.)  The  Board  of  Trade  may,  with  the  approval  of 
the  Lord  Chancellor,  from  time  to  time  direct  that  any 
duties  or  functions,  not  of  a  judicial  character,  relating  to 
any  bankruptcies,  insolvencies,  or  other  proceedings  under 
any  Act  prior  to  the  Bankruptcy  Act,  1869,  which  were, 
at  the  time  of  the  passing  of  this  Act,  performed  or 
exercised  by  registrars  of  county  courts,  shall  devolve 
on  and  be  performed  by  the  official  receiver,  and  there- 
upon all  powers  and  authorities  of  the  registrar,  and  all 
estates,  rights,  and  effects  vested  in  the  registrar  shall  be- 
come vested  in  the  official  receiver. 
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« 

1 164.         1M« — (1.)  If  the  Lord  Ghanoellor  is  of  opinion  that 

Power  to        ^^7  ^^^  attached  to  the  London  Bankruptoy  Oonrt  at  the 

^^^  pasfiing  of  this  Aot  is  unneoeesary,  he  may,  with  the  oon- 

offices.  ourrenoe  of  the  Treasury,  at  any  time  after  the  passing  of 

this  Act,  abolish  the  office. 

(2.)  The  Treasuiy  may,  on  the  petition  of  any  person 
whose  office  or  employment  is  abolished  by  or  under  this 
Act,  on  the  commencement  of  this  Act  or  on  any  other 
event,  inquire  whether  any,  aad  if  any,  what  compensation' 
ought  to  be  made  to  the  petitioner,  regard  being  had  to 
the  conditions  on  which  his  appointment  was  made,  the 
nature  of  his  office  or  employment,  and  the  duration  of 
his  service;  and  if  they  think  that  his  claim  to  com- 
pensation is  established,  may  award  to  him,  out  of  moneys 
to  be  provided  by  Parliament,  such  compensation,  by 
annuity  or  otherwise,  as  imder  the  circumstances  of  the 
case  they  think  just  and  reasonable. 

(3.)  The  Board  of  Trade  may,  under  the  like  conditions 
and  on  the  like  terms,  abolish  any  of  the  offices  in  the 
last  preceding  section  mentioned. 
Ferfoniianoe        165. — (1.)  The  Lord  Chancellor  or  Board  of  Trade 
by  penoDB      i^^Jy  &t  any  time  after  the  passing  of  this  Act  appoint 
m  ibo^od    *"^y  person  whose  office  is  abolished  under  this  Act  to 
some  other  office  imder  this  Act,  the  duties  of  which  he  is 
in  the  opinion  of  the  Lord  Chancellor  or  Board  competent 
to  perform.     Provided  that  the  person  so  appointed  shall 
during  his  tenure  of  the  new  office  receive  an  amount  of 
annual  remuneration  which,  together  with  the  compensa- 
tion for  the  loss  of  the  abolished  office,  is  not  less  than 
the  emoluments  of  the  abolished  office. 

(2.)  When,  after  the  commencement  of  this  Act,  any 
officer  is  continued  in  the  performance  of  any  duties  relating 
to  bankruptcy  or  insolvency,  under  any  previous  Act,  the 
Lord  Chancellor,  or,  as  the  case  may  be,  the  Board  of 
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Trade  may  order  that  saoh  officer  may,  in  addition  to  saoh      1 165. 
dotiee,  perform  any  analogous  duties  nnder  this  Act,  with- 
out  being  entitled  to  receive  any  additional  remuneration. 

Iff6«  Every  person  appointed  to  any  office  or  employ-  Selection  of 
ment  under  this  Act  shall  in  the  first  instance  be  selected  ESdwiBrf^ 
from  the  persons  (if  any)  whose  office  or  employment  is  ^^^"'^ 
abolished  under  this  Act,  unless  in  the  opinion  of  the 
Lord  Chancellor,  or  in  the  case  of  persons  to  be  appointed 
by  the  Board  of  Trade,  of  that  Board,  none  of  such  persons 
are  fit  for  such  office  or  employment :  Provided  that  the 
person  so  appointed  or  employed  shall  during  his  tenure 
of  the  new  office  be  entitied  to  receive  an  amoimt  of  remu- 
neration which,  together  with  the  compensation  (if  any) 
for  loss  of  the  abolished  office,  shall  be  not  less  than  the 
emolument  of  the  abolished  office. 

167.  If  any  person  to  whom  a  compensation  annuity  is  Aooepianoe 
granted  under  this  Act  accepts  any  public  employment,  emplojmeiit 
he  shall,  during  the  continuance  of  that  employment,  re-  ^J^**^' 
ceive  only  so  much  (if  any)  of  that  annuity  as,  with  the 
remuneration  of  that  employment,  will  amount  to  a  sum 

not  exceeding  the  salary  or  emolimients  in  respect  of  the 
loss  whereof  the  annuity  was  awarded,  and  if  the  remu- 
neration of  that  employment  is  equal  to  or  greater  than 
such  salary  or  emoluments  the  amiuity  shall  be  suspended 
80  long  as  he  receives  that  remimeration. 

168.  The  registrars,  clerks,  and  other  persons  holding  Sapenumna- 
their  offices  at  the  passing  of  this  Act  who  may  be  con-  tei«°&^^' 
tinned  in  their  offices,  shall,  on  their  retirement  there- 
from, be  allowed  such  superannuation  as  they  would  have 

been  entitled  to  receive  if  this  Act  had  not  been  passed, 
and  they  had  continued  in  their  offices  under  the  existing 
Acts. 

159.  In  every  liquidation  by  arTangemcg^t  under   the  Tranaferof 
Bankruptcy  Act,  1869,  pending  at  the  commc^  '       ^07  of 
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this  Act,  if  at  any  time  after  the  oommenbement  of  this 
Act  there  is  no  trustee  acting  in  the  liquidation  by  reason 
of  death,  or  for  any  other  cause,  such  of  the  official  re- 
ceivers of  bankrupts'  estates  as  is  appointed  by  the  Board 
of  Trade  for  that  purpose  shall  become  and  be  the  trustee 
in  the  liquidation,  and  the  property  of  the  liquidating 
debtor  shall  pass  to  and  vest  in  him  accordingly ;  but  this 
provisi(Hi  shall  not  prejudice  the  right  of  the  creditors  in 
the  liquidation  to  appoint  a  new  trustee,  in  manner  directed 
by  the  Bankruptcy  Act,  1869,  or  the  rules  thereunder; 
and  on  such  appointment  the  property  of  the  liquidating 
debtor  shall  pass  to  and  vest  in  the  new  trustee. 

The  provisions  of  this  Act  with  respect  to  the  duties 
and  responsibilities  of  and  accounting  by  a  trustee  in  a 
bankruptcy  under  this  Act  shall  apply,  as  nearly  as  may  be, 
to  a  trustee  acting  under  the  provisions  of  this  section. 

160.  Where  a  bankruptcy  or  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  has  been  or  is  here- 
after closed,  any  property  of  the  bankrupt  or  liquidating 
debtor  which  vested  in  the  trustee  and  has  not  been  realized 
or  distributed  shall  vest  in  such  person  as  may  be  ap- 
pointed by  the  Board  of  Trade  for  that  purpose,  and  he 
shall  thereupon  proceed  to  get  in,  realize,  and  distribute 
the  property  in  like  manner  and  with  and  subject  to  the 
like  powers  and  obligations  as  far  as  applicable,  as  if  the 
bankruptcy  or  liquidation  were  continuing,  and  he  were 
acting  as  trustee  thereunder. 

161.  In  every  bankruptcy  under  the  Bankruptcy  Act, 
1869,  pending  at  the  commencement  of  this  Act,  where  a 
registrar  of  the  London  Bankruptcy  Court  or  of  any 
county  court  is  or  would  hereafter  but  for  this  enactment 
become  the  trustee  under  the  bankruptcy,  such  of  the 
official  receivers  of  bankrupts'  estates  as  may  be  appointed 
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by  the  Board  of  Trade  for  that  purpose  shall  from  and      r  261« 

after  the  commencemeiit  of  this  Act  be  the  trustee  in  the  • 

place  of  the  registrar,  and  the  property  of  the  bankrupt 
shall  pass  to  and  vest  in  the  o£Scial  receiver  accordingly. 


Unclaimed  Funds  or  Dividends. 

162. — (1.)  Where  the  trustee,  under  any  bankruptcy,  XJnolaixiifid 
composition  or  scheme  pursuant  to  this  Act,  shall  have  Abated 
under  his  control  any  unclaimed  dividend,  which  has  re-  dividends  or 

^  ^  funoB  under 

mained  imclaimed  for  more  than  six  months,  or  where,  thu  and 
after  making  a  final  dividend,  such  trustee  shall  have  in 
his  hands  or  under  his  control  any  imclaimed  or  undis- 
tributed moneys  arising  from  the  property  of  the  debtor, 
he  shall  forthwith  pay  the  same  to  the  Bankruptcy  Estates 
Account  at'  the  Bank  of  England.  The  Board  of  Trade 
shall  furnish  him  with  a  certificate  of  receipt  of  the  money 
so  paid,  which  shall  be  an  effectual  discharge  to  him  in 
respect  thereof. 

(2.)  (a.)  Where,  after  the  passing  of  this  Act,  any  un- 
claimed or  undistributed  funds  or  dividends  in  the  hands 
or  under  the  control  of  any  trustee  or  other  person  em- 
powered to  collect,  receive,  or  distribute  any  funds  or  divi- 
dends under  any  Act  of  Parliament  mentioned  in  the 
Fourth  Schedule,  or  any  petition,  resolution,  deed,  or  other 
proceeding  under  or  in  pursuance  of  any  such  Act,  have 
remained  or  remain  unclaimed  or  imdistributed  for  six 
months  after  the  same  became  claimable  or  distributable, 
or  in  any  other  case  for  two  years  after  the  receipt  thereof 
by  such  trustee  or  other  person,  it  shall  be  the  duty  of  such 
trustee  or  other  person  forthwith  to  pay  the  same  to  the 
Bankruptcy  Estates  Account  at  the  Bank  of  England. 
The  Board  of  Trade  shall  furnish  such  trustee  or  other 
person  with  a  certificate  of  receipt  of  the  money  so  paid. 
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1 169.      wbioh  shall  be  an  effectual  duohazge  to  him  in  reepeofc 
thereof. 

(i.)  The  Board  of  Trade  may  at  any  time  order  any 
gaoh  trustee  or  other  person  to  submit  to  them  an  aoeount 
verified  by  affidavit  of  the  sums  received  and  paid  by  him 
under  or  in  pursuanoe  of  any  such  petition^  resolntion, 
deed,  or  other  proceeding  as  aforesaid,  and  may  direct  and 
enforce  an  audit  of  the  account. 

{c.)  The  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  may  from  time  to  time  appoint  a  person  to  col- 
lect and  get  in  all  such  unclaimed  or  undistributed  funds 
or  dividends,  and  for  the  purposes  of  tins  section  any 
court  having  jurisdiction  in  bankruptcy  shall  have  and  at 
the  instance  of  the  person  so  appointed,  or  of  the  Board  of 
Trade,  may  exercise  all  the  powers  conferred  by  this  Act 
with  respect  to  the  discovery  and  realization  of  the  {voperty 
of  a  debtor,  and  the  provisions  of  Part  I.  of  this  Act  with 
respect  thereto  shall,  with  any  necessary  modifications, 
apply  to  proceedings  under  this  section. 

(3.)  The  provisions  of  this  section  shall  not,  except  as 
expressly  declared  herein,  deprive  any  person  of  any 
larger  or  other  right  or  remedy  to  which  he  may  be 
entitled  against  such  trustee  oi:  other  person. 

(4.)  Any  person  claiming  to  be  entitled  to  any  moneys 
paid  into  the  Bankruptcy  Estates  Account  pursuant  to  tbia 
section  may  apply  to  the  Board  of  Trade  for  payment  to 
him  of  the  same,  and  the  Board  of  Trade,  if  satisfied  that 
the  person  claiming  is  entitled,  shall  make  an  order  for 
the  payment  to  such  person  of  the  sum  due. 

Any  person  dissatisfied  with  the  decision  of  the  Board 
of  Trade  in  respect  of  his  claim  may  appeal  to  the  Higli 
Court, 

(6.)  The  Board  of  Trade  may  at  any  time  after  the 
passing  of  this  Act  open  the  account  at  the  Bank    of 
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England   referred  to  in  this  Act  as  the    Bankruptcy      f  168. 
Estates  Aooount. 


The  time  for  appealing  from  a  decision  of  the  Board  of  Sub-s.  (4). 
Trade  is  21  days:  see  section  139.    Appeals  must  be  heard 
in  Court,  Bule  5  (d). 

Payments  into  and  out  of  Bankruptcy  Estates  Account, 
Bules  255,  256. 

PuHiahment  of  Fraudulent  Debtors. 

163. — (1.)  Sections  eleven  and  twelve  of  the  Debtors  Eztennon 
Act,   1869,  relating   to   the   punishment  of   fraudulent  pr^^^muof 
debtors    and  imposing  a  penalty  for    absconding  with  ^^3*^^^^°** 
property,  shall  have  effect  as  if  there  were  substituted  petitioninic 
therein  for  the  words  ''if  after  the  presentation  of  a  '     ' 

'' bankruptoy  petition  against  him,"  the  words,  ''if  after 
"  the  presentation  of  a  bankruptoy  petition  by  or  against 
"  him." 

(2.)  The  provisions  of  the  Debtors  Act,  1869,  as  to 
offences  by  bankrupts  shall  apply  to  any  person  whether 
a  trader  or  not  in  respect  of  whose  estate  a  receiving  order 
has  been  made  as  if  the  term  "bankrupt"  in  that  Act 
included  a  person  in  respect  of  whose  estate  a  receiving 
order  had  been  made. 

164.  Section  sixteen  of  the  Debtors  Act,  1869,  shall  be  Power  for ' 
construed  and  have  effect  as  if  the  term  "  a  trustee  in  any  ^^^  prose- 
**  bankruptcy"  included  the  official  receiver  of  a  bankrupt's  0^**^  ^ 
estate,  and  shall  apply  to  offences  under  this  Act  as  well  official 
as  to  offences  imder  the  Debtors  Act,  1869. 

165. — (1.)  Where  there  is,  in  the  opinion  of  the  Court,  Power  for 
grround  to  believe  that  the  bankrupt  or  any  other  person  commit  for 
has  been  guilty  of  any  offence  which  is  by  statute  made  a  *"*^' 
misdemeanor    in  cases   of   bankruptoy,  the  Court  may 
oommit  the  bankrupt  or  such  other  person  for  trial. 

(2.)  For  the  purpose  of  oomniitting  the  bankrupt  or 
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such  other  person  for  trial  the  Court  shall  have  all  the 
powers  of  a  stipendiary  magistrate  as  to  taking  deposi* 
tions,  binding  over  witnesses  to  appear,  admitting  the 
aocosed  to  bail,  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as  dero- 
gating from  the  powers  or  jurisdiction  of  the  High  Court. 

This  provision,  which  gives  a  new  power  to  the  Court  of 
Bankruptcy,  will  do  away  with  the  necessity  for  tho  double 
inquiry,  one  before  the  Court  of  Bankruptcy  and  one  before 
the  magistrate,  which  formerly  was  the  practical  result  of  the 
absence  of  any  power  to  commit  for  trial  in  the  Court  of 
Bankruptcy. 

166.  Where  the  Court  orders  the  prosecution  of  any 
person  for  any  offence  under  the  Debtors  Act,  1869,  or 
Acts  amending  it,  or  for  any  offence  arising  out  of  or  con- 
nected with  any  bankruptcy  proceedings,  it  shall  be  the 
duty  of  the  Director  of  Public  Prosecutions  to  institute 
and  carry  on  the  prosecution. 

167.  Where  a  debtor  has  been  guilty  of  any  criminal 
offence  he  shall  not  be  exempt  from  being  proceeded 
against  therefor  by  reason  that  he  has  obtained  his  dis- 
charge or  that  a  composition  or  scheme  of  arrangement 
has  been  accepted  or  approved. 

Interpretation. 

168. — (1.)  In  this  Act,  unless  the  context  otherwise 
requires — 

<<  The  Court "  means  the  Court  having  jurisdiction  in 
bankruptcy  under  this  Act : 

"Affidavit"  includes  statutory  declarations,  affirmations, 
and  attestations  on  honour : 

"  Available  act  of  bankruptcy  "  means  any  act  of  bank- 
ruptcy available  for  a  bankruptcy  petition  at  the  date 
of  the  presentation  of  the  petition  on  which  the  re- 
ceiving order  is  made : 
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"  Debt  provable  in  bankruptcy  "  or  "  provable  debt "      §  168, 
includes  any  debt  or  liability  by   this   Act    made 
provable  in  bankruptcy : 

"  G-azetted  "  means  published  in  the  London  Gazette : 

'^  General  rules  "  indude  forms : 

*^  QtoodB  "  includes  all  chattels  personal : 

"  High  Court "  means  Her  Majesty's  High  Court  of 
Justice: 

*^  Local  bank  "  means  any  bank  in  or  in  the  neighbour- 
hood of  the  bankruptcy  district  in  which  the  proceed- 
ings are  taken : 

**  Oath  "  includes  affirmation,  statutory  declaration,  and 
attestation  on  honour : 

"  Ordinary  resolution  "  means  a  resolution  decided  by 
a  majority  in  value  of  the  creditors  present,  per« 
sonally  or  by  proxy,  at  a  meeting  of  creditors  and 
voting  on  the  resolution  : 

"  Person  "  includes  a  body  of  persons  corporate  or  unin- 
corporate : 

"  Prescribed  "  means  prescribed  by  general  rules  within 
the  meaning  of  this  Act : 

"  Property  **  includes  money,  goods,  things  in  action, 
land,  and  every  description  of  property,  whether  real 
or  personal  and  whether  situate  in  England  or  else-  * 
where;  also,  obligations,  easements,  and  every  de- 
scription of  estate,  interest  and  profit,  present  or 
future,  vested  or  contingent,  arising  out  of  or  inci- 
dent to  property  as  above  defined : 

"  Eesolution  "  means  ordinary  resolution : 

"  Secured  creditor  "  means  a  person  holding  a  mortgage 
charge  or  lien  on  the  property  of  the  debtor,  or  any 
part  thereof,  as  a  security  for  a  debt  due  to  him  from 
the  debtor : 

W.B.  A  A 
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I  168.         ^'  Sohednle  "  meauB  sohedule  to  this  Act: 

"  Sheriff  "  inoludeB  any  officer  charged  with  the  execu- 
tion of  a  writ  or  other  process : 

*^  Special  resolution  "  means  a  resolntion  decided  bj  a 
majority  in  number  and  three-fouiths  in  Talae  of 
the  creditors  present,  personally  or  by  proxy,  at  a 
meeting  of  creditors  and  voting  on  the  resolution : 

'^Treasury"  means  the  Commissioners  of  Her  Majesty's 
Treasury: 

<< Trustee"  means  the  trustee  in  bankruptcy  of  a 
debtor's  estate. 

(2.)  The  schedules  to  this  Act  shall  be  construed  and 
have  effect  as  part  of  this  Act. 

Interpretation  in  rules,  Rule  2. 

BipeaL 

Bepeal  of  169, — (1.)  The  enactments  described  in  the  Fifth  Sche- 

dule are  hereby  repealed  as  from  the  commenoement  of 
this  Act  to  the  extent  mentioned  in  that  Schedule. 

(2.)  The  repeal  effected  by  this  Act  shall  not  affect — 

(a.)  anything  done  or  suffered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed  by 
this  Act ;  nor 

(6.)  any  right  or  privilege  acquired,  or  duty  imposed,  or 
liability  or  disquaUfioation  incurred,  under  any  enact- 
ment so  repealed ;  nor 

{c.)  any  fine,  forfeiture  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  committed 
or  to  be  committed  against  any  enactment  so  re- 
pealed; nor 

((/.)  the  institution  or  continuance  of  any  proceeding 
or  other  remedy,  whether  under  any  enactment  eo 
repealed,  or  otherwise,  for  ascertaining  any  sueih  lia* 
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biliiy  or  disqiialifioation,  or  enforoing  or  reoovering  {  169. 
any  such  fine,  forfeiture  or  punishment,  as  aforesaid.  ^" 
(3.)  Notwithstanding  the  repeal  effected  by  this  Act, 
the  proceedings  under  any  bankruptcy  petition,  liquida- 
tion by  arrangement  or  composition  with  creditors  under 
the  Bankruptcy  Act,  1869,  pending  at  the  commencement 
of  this  Act,  shall,  except  so  far  as  any  provision  of  this 
Act  is  expressly  applied  to  pending  proceedings,  continue, 
and  all  the  provisions  of  the  Bankruptcy  Act,  1869,  shall, 
except  as  aforesaid,  apply  thereto,  as  if  this  Act  had  not 
passed. 

By  Eule  264,  in  any  proceeding  commenced  under  the 
Bankruptcy  Act,  1869,  or  any  previous  Bankruptcy  Act,  a 
registrar  shall,  unless  and  until  the  judge  otherwise  orders, 
continue  to  have  and  exercise  aU  powers  and  Jurisdiction  (not 
otherwise  provided  for  by  the  Act  or  these  Kules)  which  he 
had  by  d^egation  or  oUierwise  at  the  commencement  of 
these  Eules. 

The  effect  of  this  section  and  rule  taken  together  is  that 
the  registrars  have,  as  to  any  business  pending  at  the  com- 
mencement of  this  Act,  aU  the  powers,  whether  by  delegation 
or  otherwise,  .which  they  had  under  the  old  Act,  their  juris- 
diction being  maintained  in  respect  of  such  matters  as  if  the 
present  Act  had  not  passed.  {Be  Evan  Jones,  Ex  p.  Chandler, 
W.  N.  1884,  p.  29.) 

The  saving  clause' contained  in  sub-section  (2)  was  also 
considered  in  conjunction  with  section  146  and  the  repeal- 
ing sub-section  (1)  of  this  section  in  the  case  of  Hough  v. 
Windus,  W.  N.  1884,  p.  26.  The  combined  effect  of  section  146 
and  the  repeal  effected  by  sub-section  (1)  of  this^sub-section 
is  to  prevent  seizure  of  goods  under  a  writ  of  elegit.  Such 
seizure  formerly  eave  the  execution  creditor  a  good  title  to 
the  goods  from  me  moment  the  sheriff  seized,  and  the  ques- 
tion arose  whether,  where  the  sheriff  seized  under  an  elegit 
before  January  Ist,  1884,  the  date  of  the  commencement  of 
this  Act,  but  nothing  more  took  place  till  after  that  date,  the 
execution  creditor  was  entitled  to  have  the  goods  delivered  to 
him  at  the  appraised  value.  It  was  decided  by  the  full  Court 
of  Appeal,  before  whom  the  question  was  re-argued,  reversing 
the  aecision  of  the  Divisional  Ck)urt,  that  he  was  so  entitled, 
the  right  which  he  had  acquired  by  the  seizure  being  by 
-virtue  of  sub-section  (2)  unaffected  by  the  repeal  of  the  enact- 

aa2 
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§  169*      ment  which  made  goods  liable  to  seizure  under  a  writ  of 
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170.  After  the  passing  of  this  Act  no  composition  or 
liquidation  hj  arrangement  under  sections  125  and  126  of 
the  Bankruptcy  Act,  1869,  shall  be  entered  into  or  allowed 
without  the  sanction  of  the  Court  or  registrar  having  juris- 
diction in  the  matter ;  such  sanction  shall  not  be  granted 
unless  the  composition  or  liquidation  appears  to  the  Court 
or  registrar  to  be  reasonable  and  calculated  to  benefit 
the  general  body  of  creditors. 


SCHEDULES. 


Section  16. 


THE  FIEST  SCHEDXJLE. 

Meetings  of  Creditors. 

1.  The  first  meeting  of  creditors  shall  be  summoned  for 
a  day  not  later  than  fourteen  days  after  the  date  of  the 
receiving  order,  imless  the  Court  for  any  special  reason 
deem  it  expedient  that  the  meeting  be  summoned  for  a 
later  day. 

2.  The  official  receiver  shall  summon  the  meeting  by 
giving  not  less  than  seven  days'  notice  of  the  time  and 
place  thereof  in  the  London  Gkzette  and  in  a  local  paper. 

3.  The  official  receiver  shall  also,  as  soon  as  practicable^ 
send  to  each  creditor  mentioned  in  the  debtor's  statement 
of  affairs,  a  notice  of  the  time  and  place  of  the  first  meet- 
ing of  creditors,  accompanied  by  a  summaiy  of  the 
debtor's  statement  of  affairs,  including  the  causes  of  his 
failure,  and  any  observations  thereon  which  the  official 
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reoeiver  may  think  fiC  to  make ;  but  the  proceedings  at        1st 
the  first  meeting  shall  not  be  invalidated  by  reason  of  any     Sohed. 
Buoh  notice  or  summary  not  having  been  sent  or  received 
before  the  meeting. 

4.  The  meeting  shall  be  held  at  suoh  plaoe  as  is  in  the 
opinion  of  the  offidal  reoeiver  most  convenient  for  the 
majority  of  the  creditors. 

5.  The  official  reoeiver  or  the  trustee  may  at  any  time 
summon  a  meeting  of  oreditora,  and  shall  do  so  whenever 
so  directed  by  the  Court,  or  so  requested  in  writing  by  one- 
fourth  in  valne  of  the  creditors. 


6.  Meetings  subsequent  to  the  first  meeting  shall  be 
Bommoued  by  sending  notice  of  the  time  and  place  thereof 
to  each  creditor  at  the  address  given  in  his  proof,  or  if  he 
has  not  proved,  at  the  addrras  given  in  the  debtor's  state- 
ment of  afFaire,  or  at  such  other  address  as  may  be  known 
to  the  person  summoning  the  meeting. 

Notice  of  sabseqaent  meetings  to  be  sent  off  not  less  than 
three  days  before  the  meeting,  Bule  186,  Form  62. 

7.  The  official  receiver,  or  some  person  nominated  by 
him  shall  be  the  ohaiiman  at  the  first  meeting.  The 
ohairman  at  subsequent  meetings  shall  be  suoh  person  as 
the  meeting  by  resolution  appoint. 

Notice  of  first  meetiiiR  to  creditors,  Bule  185,  Form  57. 
Three  days'  notice  to  debtor.  Rule  184,  Form  58.    Prooeed- 
inge  valid  though  bc 
sent,  Bule  187.     Pro 
moning  meeting,  Bul< 


8.  A  person  shall 
at  the  first  or  any  ot 
duly  proved  a  debt 
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let        hxm  from  the  debtor,  and  the  proof  has  been  duly  lodg^ 
Bohed,    liefore  the  time  appointed  for  the  meeting. 

9.  A  oreditor  shall  not  Yote  at  any  snoh  meeting  in 
respeot  of  any  unliquidated  or  contingent  debt>  or  any 
debt  the  value  of  whioh  ib  not  ascertained. 

10.  For  the  purpose  of  voting,  a  seoured  creditor  shallf 
unless  he  surrenders  his  security,  state  in  his  proof  Had 
particulars  of  his  security,  the  date  when  it  was  given,  si^ 
the  value  at  which  he  assesses  it,  and  shall  be  entitled  to 
vote  only  in  respect  of  the  balance  (if  any)  due  to  hinu 
after  deducting  the  value  of  his  security.  If  he  votes  in 
respect  of  his  whole  debt  he  shall  be  deemed  to  have  soi- 
rendered  his  security  unless  the  Court  on  application  is 
satisfied  that  the  omission  to  value  the  security  has  arisen 
from  inadvertence. 

11.  A  creditor  shall  not  vote  in  respect  of  any  debt  on 
or  secured  by  a  current  bill  of  exchange  or  promiasorT 
note  held  by  him,  unless  he  is  willing  to  treat  the  liabilitj 
to  him  thereon  of  every  person  who  is  liable  theieon 
antecedently  to  the  debtor,  and  against  whom  a  reoeiving 
order  has  not  been  made,  as  a  security  in  his  bA^ds^  and 
to  estimate  the  value  thereof,  and  for  the  purpoees  of 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it 
from  his  proof. 

A  proof  intended  to  be  used  at  the  first  meeting  must  be 
lodged  with  the  official  receiver  at  least  one  dear  day  bef ort- 
the  meeting,  Bule  169. 

Ppodudaon  of      It  was  held  under  the  Act  of  1869  that  a  creditor  who  liold^ 
^UJf/^*^  a  bill  of  exchange  on  which  the  debtor  is  liable  cannot  for 

""  ^  any  purpose  prove  for  the  amount  without  producing  the  bill 

{Ex  p,  Jacobs f  re  Carter ^  L.  R.  17  Eq.  575)  ;  but  in  JSx  j^.  Ash- 
worthy  re  Hoarey  L.  B.  18  Eq.  705,  it  was  held  sufficient  for 
the  validity  of  a  vote  if  the  creditor  produced  the  bill  bef c«« 
the  registration  of  the  resolutions  upon  which  he  had  iroted. 

]3y  Eule  176,  bills  of  exchange,  &c.  upon  which  proof  ha^ 
been  made,  must  be  produced  to  the  trustee  before  paymen:: 
of  a  dividend.    The  production  of  the  bill,  &o.  on  pxoof  i> 


notes. 
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according  to  the  weU-recdved  practice  of  the  Court  {Ex  p.         jg^ 
Jacobs,  re  Carter,  ubt  sup.) ;  and  by  Bole  268,  when  no  other      Sohed. 

Sroyision  is  made  by  the  Act  or  Bules  the  present  law,  proce-  *— 
ore  and  practice  in  bankruptcy  are  to  remain  in  force,  so  far 
as  appHcable. 

^  A  mortgagee  need  not  produce  his  title  deeds ;  it  is  suffi- 
cient if  he  produce  the  mortgage  deed.  {Ex  p.  Cass^  re 
DumpUy,  45  L.  T.  560.) 

A  creditor  who  had  obtained  a  yerdict  with  costs  in  an  Unliquidated 
action  at  law,  but  had  been  restrained  by  injimction  from  debt, 
taking  any  further  proceedings  in  the  action,  claimed  in  a 
liquidation,  under  the  Act  of  1869,  to  vote  in  respect  of  the 
aggregate  amount  of  the  damages  recovered,  ana  the  esti- 
mated costs  (which  had  not  been  taxed)  ;  but  it  was  held  that 
this  last  was  an  unliquidated  debt  within  section  16  (3)  of  that 
Act,  and  that,  in  order  to  Yote,.he  ought  either  to  have  applied 
for  leave  to  sign  judgment  and  tax  his  costs,  or  else  to  have 
sworn  to  a  sum  to  which  the  costs,  when  taxed,  would  at 
least  amount.  {Ex  p.  Ruffle,  re  Dummelow,  L.  E.  8  Ch.  997. 
See  ante,  p.  107.) 

An  ''unliquidated  debt"  includes,  not  only  all  cases  of 
damages  to  be   ascertained  by  a  jury,  but,  beyond  that,  ^ 

extends  to  any  debt  where  the  creditor  fairly  admits  that  he  ^ 

cannot  state  the  amount.     (See  Ex  p.  Ruffle,  re  Dummelow,  i 

ubi  sup.,  per  MeUish,  L.  J.)  See  also  Ex  p.  Pearce,  re 
Grieves,  13  Ch.  D.  262,  where  a  trustee  under  a  deed  contain- 
ing a  covenant  by  the  debtor  to  pay  an  annuity  was  held  not 
entitled  to  vote,  the  value  of  the  annuity  on  the  face  of  the 
affidavit  of  proof  not  being  fairly  ascertainable,  see  ante, 
p.  108. 

The  proviso  in  rule  10,  supra,  as  to  amending  in  cases  of  inad-  Amendment 
rertence,  seems  to  adopt  the  principles  contained  in  Ex  p.  Bag^  of  estimate  of 
shaw,  re  Ker,  13  Ch.  D.  304 ;  Exp.  SchofieU,  re  Firth,  12  Ch.  Talne  of 
P.  337.     See  also  Schedule  11.  r.  13.    In  the  last-mentioned  ■«°™*y- 
case  it  wa«  held  that  a  banker  was  not  bound  to  value  bills  in- 
dorsed to  him  by  a  customer  for  discount,  and  held  by  him 
**  pending  discount,"  the  banker  making  advances  meanwhile 
on  the  credit  of  the  bills  to  the  customer.  Compare,  now,  rule  1 1 
of  this  Schedule.     Where  a  creditor  held  a  policy  of  assurance 
of  the  principal  debtor,  and  proved  in  his  bankruptcy  for  his 
whole  aebt  without  valuing  the  XK>licy,  which  was  accordingly 
claimed  by  the  trustee,  ana  then  brought  an  action  against  a 
surety  for  the  debt,  it  was  held  that  the  surety  was  not 
entirelj  discharged  by  the  omission  to  value,  but  only  to  the 
extent  of  the  Talae  ,of  the  policy.     {Rainbow  v.  Juggins^  6  Q. 
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]jlt         B.  D.  138,  422.)    If  a  secured  creditor  votes  in  respect  of  Ids 
Sched,     wliole  debt  lie  will  be  deemed  to  have  surrendered  nis  security 

.= -. ^  (rule  10) ;    if,  however,  lie  assesses  its  value  and  votes  in 

respect  of  the  balance,  tiie  trustee  will  be  entitled  to  have  the 
security  at  the  assessed  value  with  20  per  cent,  added  (rule  12). 
A  creditor  who  wishes  to  realize  his  security  will  therefore  find 
it  necessary  not  to  vote,  unless  in  respect  of  a  proof  for  an^ 
deficiency  after  realization.  An  omission  to  value,  though  it 
forfeits  the  security,  was  held  under  the  Act  of  1869  not  to 
invalidate  the  vote.  {Ex  p,  Ashworth,  re  Hoare^  L.  £.  18  Eq. 
705  ;  but  see  Exp,  Wood,  re  Wright^  10  Ch.  D.  554.)  See  as 
to  proof  by  a  secured  creditor,  Schedule  II.  rules  9 — 17,  and 
note. 

12.  It  shall  be  competent  to  the  trustee  or  to  the  official 
receiver,  within  twenty-eight  days  after  a  proof  estiinating 
the  value  of  a  security  as  aforesaid  has  been  made  use  of 
in  voting  at  any  meeting,  to  require  the  creditor  to  give 
up  the  security  for  the  benefit  of  the  creditors  generally  on 
payment  of  the  value  so  estimated,  with  an  addition  thereto 
of  twenty  per  centum.  Provided,  that  where  a  creditor 
has  put  a  value  on  such  security,  he  may,  at  any  time 
before  he  has  been  required'  to  give  up  such  security  as 
aforesaid,  correct  such  valuation  by  a  new  proof,  and 
deduct  such  new  value  from  his  debt,  but  in  that  case 
such  addition  of  twenty  per  centum  shall  not  be  made  if 
the  trustee  requires  the  security  to  be  given  up. 

13.  If  a  receiving  order  is  made  against  one  partner  of 
a  firm,  any  creditor  to  whom  that  partner  is  indebted 
jointly  with  the  other  partners  of  the  firm,  or  any  of  them, 
may  prove  his  debt  for  the  purpose  of  voting  at  any  meet- 
ing of  creditors,  and  shall  be  entitled  to  vote  thereat. 

14.  The  chairman  of  a  meeting  shall  have  power  to 
admit  or  reject  a  proof  for  the  purpose  of  voting,  but  his 
decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is 
in  doubt  whether  the  proof  of  a  creditor  should  be  admitted 
or  rejected  he  shall  mark  the  proof  as  objected  to  and 
shall  allow  the  creditor  to  vote,  subject  to  the  vote  being 
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declared  icTBlid  in  the  erent  of  the  objection  being  bus-        1st 
tained.  Sched. 

Appeals  a^inst  the  rejection  of  a  proof,  or  applications  to 
expunge  or  reduce  a  proof,  There  the  amount  of  the  proof 
exceeoB  200^.,  muet  be  made  in  Court  (Rule  5  (g)).  In  caeea 
of  liquidation  or  composition  under  sections  125  and  126  of 
the  Act  of  1869,  the  diairman  had  no  power  to  decide  on  the 
Tohdity  of  proofs  which  were  objected  to,  but  the  objections 
were  decided  by  the  registrar  on  the  application  to  re^ster. 
In  cases,  however,  of  a  composition  or  scheme  under  section  18 
of  this  Act,  the  chairman  at  the  first  meeting  will  hare  to 
decide  thereon,  and  it  will  apparently  be  too  late  to  take  an 
objection  to  a  proof  on  the  application  to  approve  the  com- 
position or  scheme.     See  section  18,  ante,  p.  58. 

15.  A  creditor  may  Tote  either  in  pereon  or  by  proxy. 

16.  Every  instruiuent  of  proxy  shall  be  in  the  preeoribed 
form,  and  shall  be  issued  by  the  official  reoeiver,  or,  after 
the  appointment  of  a  trustee,  by  the  trustee,  and  every 
insertion  therein  shall  be  in  the  handwriting  of  the  person 
giving  the  proxy. 

Forms  54,  55. 

17.  A  oreditor  may  give  a  general  proxy  to  his  manager 
or  clerk,  or  any  otlier  person  in  his  regular  employment. 
In  such  case  the  instrument  of  proxy  shall  state  the  relation 
in  which  the  person  to  act  thereunder  stands  to  the 
creditor. 

18.  A  creditor  may  give  a  special  proxy  to  any  person 
to  Tote  at  any  specified  meeting,  or  adjournment  thereof, 
for  or  against  any  specific  resolution,  or  for  or  against  any 
Bpeoified  person  as  trustee,  or  member  of  a  committee  of 
inspection. 

19.  Aproxy  shallnotbe  used  unless  it  is  dep 
the  official  reoeirer  or  trustee  before  the  meetii 
it  is  to  be  used. 

A  proxy  shall  be  lodged  not  later  than  the  day 
meetmg,  and  when  hbm  shall  be  filed.  Rule  183. 
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l0t  20.  Where  it  appean  to  the  mtiAMan.  of  the  Oonrt 

Sohod,  that  any  solicitation  has  h&ea  used  by  or  on  behalf  of  a 
tnutee  or  receiver  in  obtaining  proxies,  or  in  procuring  the 
trosteeship  or  receiYership,  except  by  the  direction  of  a 
meeting  of  creditors,  the  Court  shall  have  power,  if  it  think 
fit,  to  order  that  no  renraneration  shall  be  allowed  to  the 
person  by  whom  or  on  whose  behalf  sodi  solicitation  may 
have  been  exercised,  notwithstanding  any  resolution  of  the 
committee  of  inspection  or  of  the  creditors  to  the  contraiy . 

21.  A  creditor  may  appoint  the  offidal  receiver  of  the 
debtor's  estate  to  act  in  manner  prescribed  as  his  general 
or  special  proxy. 

Deputy  for  official  receiver  to  use  proxies,  Bule  240. 

It  was  laid  down  in  the  case  of  Ex  p.  Evans,  re  Baum^  13 
Ch.  D.  424,  that  a  creditor  holding  a  proxy,  al^ough  it  was 
on  the  file,  must  do  some  act  to  show  that  he  intended  to 
represent  his  principal  at  the  meeting.  Now  by  Bule  183  and 
rule  19  of  thiis  Schedule  a  proxy  must  be  deposited  with  the 
trustee  or  official  receiver  not  later  than  the  day  before  each 
meeting  at  which  it  is  to  be  used,  and  probably  the  doing  this 
would  be  held  sufficient  evidence  that  the  person  holding  the 
proxy  was  acting  on  behalf  of  his  principal. 

22.  The  chaiiman  of  a  meeting  may,  with  the  consent  of 
the  meeting,  adjourn  the  meeting  from  time  to  time,  and 
from  place  to  place. 

It  was  held  under  the  Act  of  1869  that  an  adjournment,  to 
be  valid,  must  be  resolved  upon  by  a  formal  resolution.  {Ex 
p,  Orde,  re  Horslev,  L.  B.  6  Ch.  881.)  The  words  of  this  rule 
seem  to  render  this  unnecessary. 

23.  A  meeting  shall  not  be  competent  to  act  for  any 
purpose,  except  the  election  of  a  chairman,  the  proving  of 
debts,  and  the  adjournment  of  the  meeting,  unless  there  are 
present,  or  represented  thereat,  at  least  three  creditors,  or 
all  the  creditors  if  their  number  does  not  exceed  three. 

24.  If  within  half  an  hour  from  the  time  appointed  for 
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the  meeting  a  quoram  of  oreditors  is  not  present  or  repre-        Ist 
sented,  the  meeting  shall  be  adjourned  to  the  same  day  in     Bched, 
the  following  week  at  the  same  time  and  plaoe^  or  to  such 
other  day  as  the  chairman  may  appoint,  not  being  less  than 
seven  or  more  than  twenty-one  days. 

25.  The  chairman  of  eveiy  meeting  shall  cause  minutes 
of  the  proceedings  at  the  meeting  to  be  drawn  up,  and  fairly 
entered  in  a  book  kept  for  that  purpose,  and  the  minutes 
shall  be  signed  by  him  or  by  the  chairman  of  the  next 
ensuing  meeting. 

The  official  reoeiyer  or  trustee  shall  send  to  the  registrar  of 
the  Court  in  which  the  matter  is  pending  a  copy,  certified  by 
him,  of  eyeiy  resolution  of  a  meeting  of  creditors,  Eule  190. 

26.  No  person  acting  either  imder  a  general  or  special 
proxy  shall  vote  in  favour  of  any  resolution  which  would 
directly  or  indirectly  place  himself,  his  partner  or  employer, 
in  a  position  to  receive  any  remuneration  out  of  the  estate 
of  the  debtor  otherwise  than  as  a  creditor  rateably  with  the 
other  creditors  of  the  debtor.  Provided  that  where  any 
person  holds  special  proxies  to  vote  for  the  appointment  of 
himself  as  trustee  he  may  use  the  said  proxies  and  vote 
accordingly. 

Under  the  Act  of  1869,  it  was  held  that  the  committee  of  a 
lunatic  creditor  had  no  power,  without  the  sanction  of  the 
Court  of  Lunacy,  to  appoint  a  proxy  on  behalf  of  the  lunatic, 
or  to  waive  any  of  his  rights  against  the  debtor's  estate  {Ex 
p.  Wood,  re  Wright,  10  Ch.  D.  554) ;  but  see  now  section  148, 
which  provides  that  for  all  or  any  of  the  purposes  of  this  Act, 
a  lunatic  may  act  by  his  committee  or  curator  bonis. 

Forms  of  general  and  special  proxy,  Hule  183  and  Forms 
54,  55. 
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Seotion  89.  THE  SECOND  SCHEDULE. 

Fkoof  of  Debts. 

Proof  in  ordinary  cases, 

1.  Every  creditor  shall  prove  his  debt  as  soon  as  may  be 
after  the  making  of  a  reoeiving  order. 

2.  A  debt  may  be  proved  by  delivering  or  sending 
through  the  post  in  a  prepaid  letter  to  the  offioial  reoeiyer, 
or,  if  a  trustee  has  been  appointed,  to  the  trustee,  an  affi- 
davit  verifying  the  debt. 

By  Eule  169,  a  creditor's  proof  shall  be  in  the  Form  No.  52 
in  the  Appendix,  with  such  variations  as  circumstances  may 
require.     (See  the  form,  post) 

3.  The  affidavit  may  be  made  by  the  creditor  himself, 
or  by  some  person  authorized  by  or  on. behalf  of  the 
creditor.  If  made  by  a  person  so  authorized  it  shall  state 
his  authority  and  means  of  knowledge. 

It  was  held  that  corresponding  rules  in  the  Bules  of  1870 
did  not  apply  to  persons  appointea  by  the  Courts  of  Chanceiy 
or  Lunacy  to  rejiresent  the  creditor's  estate.  {Ex  />.  Hare^  re 
England,  L.  R  10  Ch.  219.) 

4.  The  affidavit  shall  contain  or  refer  to  a  statement  of 
account  showing  the  particulars  of  the  debt,  and  shall 
specify  the  vouchers,  if  any,  by  which  the  same  can  be 
substantiated.  The  official  receiver  or  trustee  may  at  any 
time  call  for  the  production  of  the  vouchers. 

There  is  some  discrepancy  between  the  words  of  this  rule 
and  the  directions  embodied  in  Form  52.  The  words  here 
are  "  specify  the  vouchers,"  and  the  direction  in  the  form  is 
"  describe  generally  any  vouchers  necessary,"  &c.  Probably 
compliance  vrith  the  latter  direction  will  be  deemed  sufficient. 

5.  The  affidavit  shall  state  whether  the  creditor  is  or  is 
not  a  secured  creditor. 
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6.  A  creditor  shall  bear  the  cost  of  proving  his  debt,       2nd 
unless  the  Court  otherwise  specially  orders.  Bcned, 

7.  Every  creditor  who  has  lodged  a  proof  shall  be  entitled 
to  see  and  examine  the  proofs  of  other  creditors  before  the 

first  meeting,  and  at  all  reasonable  times. 

* 

By  Bule  170,  a  proof  intended  to  be  used  at  the  first 
meeting  shall  be  lodged  with  the  official  receiver  not  less 
than  one  dear  day  before  the  day  appointed  for  such  meeting. 

8.  A  creditor  proving  his  debt  shall  deduct  therefrom 
dll  trade  discounts,  but  he  shall  not  be  compelled  to  deduct 
any  discount,  not  exceeding  five  per  centum  on  the  net 
amount  of  his  daim,  which  he  may  have  agreed  to  allow 
for  payment  in  cash. 

The  provisions  of  the  Second  Schedule  are  supplemented  by 
Bules  169 — 174  of  the  General  Eules  made  pursuant  to 
section  127. 

In  the  main  the  practice  under  the  Act  of  1869  and  Bules 
67 — 77  of  the  Bules  of  1870  is  preserved,  with  the  necessary 
variations,  in  the  foregoing  part  of  this  Schedule.  Attention 
must,  however,  be  directed  to  rule  4,  supra^  which  prescribes 
certain  detailed  information  to  be  given  in  the  affidavit  of 
proof.     This  is  new. 

The  effect  of  rule  8,  supra^  seems  to  be  to  restore  the  old 
practice  on  the  point  as  settled  by  Ex  p,  Aynsworth,  4  Yes.  678, 
and  which  Leach,  Y.-C,  in  Ex  p,  Pigou^  3  Madd.  136,  said 
had  ever  since  been  followed,  but  from  which  Bacon,  C.  J., 
departed  in  the  case  of  Re  Cumberland^  ex  p,  Worthington^  3 
Ch.  D.  803. 

Proof  by  secured  Creditors. 

9.  If  a  secured  creditor  realises  his  security,  he  may 
prove  for  the  balance  due  to  him,  after  deducting  the  net 
amount  realised. 

10.  If  a  secured  creditor  surrenders  his  security  to  the 
offidal  receiver  or  trustee  for  the  general  benefit  of  the 
creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  realise  or 
surrender    his    security,   he    shall,    before    ranking    for 
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find       dividendy  state  in  his  proof  the  particularo  of  his  seourity, 

^^^^*     the  date  when  it  was  given,  and  the  value  at  which  he 

assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only 

in  respect  of  the  balance  due  to  him  after  deducting  the 

value  so  assessed. 

The  words  ^*  and  the  value  at  which  he  assesses  it,"  appear 
to  apply  only  if  the  security  is  over  property  of  the  debtor. 
See  form  of  proof.  Form  52,  post  And  by  the  terms  of 
section  168  (1)  the  words  "secured  creditor"  only  apply 
where  the  security  is  over  the  property  of  the  debtor ;  con/. 
note,  ante,  p.  44.  Where  the  petitioning  creditor  is  a  secured 
creditor  (see  section  6  (2),  ante,  p.  34),  and  has  therefore 
valued  his  security  for  the  purpose  of  ike  petition,  it  would 
seem  doubtful  whether  he  is  oound  by  that  valuation  when  he 
comes  to  prove.  It  is  to  be  observed  that  the  concluding 
words  of  section  6  (6)  of  the  Act  of  1869,  as  to  giving  up 
his  security  at  the  value  assessed  for  the  petition,  are  not 
re-enacted. 

12. — {a.)  Where  a  security  is  so  valued  the  trustee  may 
at  any  time  redeem  it  on  payment  to  the  creditor  of  the 
assessed  value. 

(6.)  If  the  trustee  is  dissatisfied  with  the  value  at  which 
a  security  is  assessed,  he  may  require  that  the  property 
comprised  in  any  security  so  valued  be  offered  for  sale  at 
such  times  and  on  such  terms  and  conditions  as  may  be 
agreed  on  between  the  creditor  and  the  trustee,  or  as,  in 
default  of  such  agreement,  the  Court  may  direct.  If  the 
sale  be  by  public  auction  the  creditor,  or  the  trustee  on 
behalf  of  the  estate,  may  bid  or  purchase. 

By  the  conjoint  operation  of  section  99  (1)  and  (2)  (/)  of 
the  Act  and  Kule  5,  it  appears  that  applications  under  this 
rule  for  the  direction  of  the  Court  should  be  made  to  a  re- 
gistrar. 

{c.)  Provided  that  the  creditor  may  at  any  time,  by 
notice  in  writing,  require  the  trustee  to  elect  whether  he 
will  or  will  not  exercise  his  power  of  redeeming  the  security 
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or  lequiring  it  to  be  realized,  and  if  the  trustee  does  not,  2xid 
within  six  months  after  receiving  the  notice,  signify  in  Soiled* 
writing  to  the  creditor  his  election  to  exercise  the  power, 
he  shall  not  be  entitled  to  exercise  it ;  and  the  equity  of 
redemption,  or  any  other  interest  in  the  property  com- 
prised in  the  security  which  is  vested  in  the  trustee,  shall 
vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be  re- 
duced by  the  amount  at  which  the  security  has  been  valued. 

No  vesting  order  is  required.  As  to  evidence  of  vesting, 
see  note  after  rule  17  of  this  Schedule,  pant, 

13.  Where  a  creditor  has  so  valued  his  security,  he  may 
at  any  time  amend  the  valuation  and  proof  on  showing  to 
the  satisfaction  of  the  trustee,  or  the  Court,  that  the  valua- 
tion and  proof  were  made  bon&  fide  on  a  mistaken  estimate, 
or  that  the  security  has  diminished  or  increased  in  value  since 
its  previous  valuation ;  but  every  such  amendment  shall  be 
made  at  the  cost  of  the  creditor,  and  upon  such  terms  as 
the  Court  shall  order,  unless  the  trustee  shall  allow  the 
amendment  without  application  to  the  Court. 

The  Court  here  means  the  registrar.  See  note  to  rule  12  (6), 
9upra. 

14.  Where  a  valuation  has  been  amended  in  accordance 
with  the  foregoing  rule,  the  creditor  shall  forthwith  repay 
any  surplus  dividend  which  he  may  have  received  in  excess 
of  that  to  which  he  would  have  been  entitied  on  the 
amended  valuation,  or,  as  the  case  may  be,  shall  be 
entitied  to  be  paid  out  of  any  money  for  the  time  being 
available  for  dividend  any  dividend  or  share  of  dividend 
which  he  may  have  failed  to  receive  by  reason  of *the  inac- 
curacy of  the  original  valuation,  before  that  money  is 
made  applicable  to  the  payment  of  any  future  dividend, 
but  he  shall  not  be  entitied  to  disturb  the  distribution  of 
any  dividend  declared  before  the  date  of  the  amendment. 
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8nd  IS*  I^  ft  creditor  after  having  valued  his  seouritj  subae- 

^^^^*  qnently  realises  it,  or  if  it  is  realised  under  the  provisions 
of  Rule  12,  the  net  amount  reaUsed  shall  be  substituted 
for  the  amount  of  any  valuation  previously  made  by  the 
creditor,  and  shall  be  treated  in  all  respects  as  an  amended 
valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  fore- 
going rules,  he  shall  be  excluded  from  all  share  in  any 
dividend. 

17.  Subject  to  the  provisions  of  Eule  12,  a  creditor  shall 
in  no  case  receive  more  than  twenty  shillings  in  the  pound, 
and  interest  as  provided  by  this  Act, 

Thus  the  following  courses  are  open  to  a  secured  creditor : 

(1.)  He  may  rely  on  his  security  and  not  prove. 

(2.)  He  may  realise  his  security  and  then  prove  for  the 
balance,  rule  9. 

(3.)  He  may  surrender  his  security  and  prove  for  the  whole 
debt,  rule  10. 

(4.)  He  may  state  in  his  proof  the  particulars  of  his  se- 
curity, the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it  if  it  be  over  property  of  the 
debtor  (see  Form  52) ;  and  in  this  case  he  will  be 
entitled  to  receive  dividends  on  the  balance  after 
deducting  the  assessed  value  (see  note  to  rule  11, 
supra)  of  the  security.  He  will  in  this  case  also 
be  entitled  to  vote  in  respect  of  such  amoimt,  and 
if  he  vote  in  respect  of  the  whole  debt  he  is  deemed 
to  have  surrendered  his  security.  See  Schedule  I. 
rule  10,  and  note,  ante,  p.  358. 

If  the  creditor  take  the  last-mentioned  course  the  trustee's 
powers  are  as  follows  :  he  may  redeem  at  the  assessed  value 
(rule  12  (a) ),  or  he  may  call  for  a  sale  by  auction  or  other- 
wise (rule  12  {h)  ),  and  thereafter  the  net  amount  realised  by 
the  sale  is  substituted  for  the  assessed  value  for  all  purposes 
(rule  15).  By  rule  12  (c)  an  important  ri&'ht  is  given  to  a 
secured  creditor  who  has  so  proved,  viz.  ne  may  give  six 
months'  notice  to  the  trustee  to  elect  to  exercise  &e  powers 
just  indicated  or  one  of  them,  and  if  he  fail  to  signify  within 
six  months  his  election  to  do  so  he  will  not  be  entitled  to 
exercise  them,  and  the  equity  of  redemption  will  vest  in  the 
creditor  by  virtue  of  this  rule,  the  balance  of  the  debt  over 
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and  above  the  assessed  yeliie  remaining  unaffected.     The        2]ld 
Schedules  have  effect  as  part  of  the  Act.    see  section  168  (2).     Sclied. 

Having  regard  to  this  provision,  which  is  new,  it  will  be  very 

important  that  the  proof  of  a  secured  creditor  be  carefully 
prepared  in  accordance  with  the  Bules,  because  in  case  he 
should  ever  desire  to  take  advantage  of  this  provision,  his 
title  to  the  property  freed  from  the  equity  of  redemption  will 
consist  of  (1)  the  proof,  (2)  the  notice  under  rule  12  (c),  and 
(3)  evidence  of  the  failure  of  the  trustee  to  signify  his  election 
within  six  months.  It  must  be  observed  that  if  the  trustee 
sig^nifies  his  election  within  the  time,  there  is  no  time  pre- 
scribed within  which  he  must  act  upon  it. 

Kules  13  and  14  of  this  Schedule  provide  for  the  amend- 
m.ent  of  a  proof  or  a  valuation  on  certain  terms  and  with 
certain  incidents. 

Ab  to  the  old  law  on  this  subject  prior  to  and  under  the  Act 
of  1869,  see  ante^  p.  44.  The  definition  of  secured  creditor  in 
section  168  (1)  of  the  present  Act  {antej  p.  353)  practically 
differs  only  irom.  that  contained  in  section  16  of  the  Act  of 
1869  by  the  addition  of  the  words  **  from  the  debtor"  to  the 
words  *'  as  security  for  a  debt  due  to  him."  As  to  who  is  and 
who  is  not  a  secured  creditor,  see  note,  ante,  pp.  44 — 46. 

Having  regard  to  the  words  in  the  interpretation  clause, 
section  168  (1),  ''security  over  the  property  of  the  debtor" 
(see  note  to  rule  11,  an(e)y  the  question  sometimes  arises  what 
securities  fall  within  this  description.  Clearly  not  securities 
over  the  property  of  a  stranger.  Thus,  a  joint  creditor  having 
security  over  the  separate  estate  is  not  within  the  description 
{Ex  p.  Peacock,  2  Gly.  &  J.  27  ;  Ex  p.  Bowden,  1  D.  &  Ch. 
135),  neither,  conversely,  is  a  separate  creditor  holding  secu- 
rity over  the  joint  estate.  {Ex  p.  Shepherd,  2  M.  D.  &  D. 
204  ;   Re  Plummer,  1  Phil.  56.) 

The  principle  upon  which  the  question  depends  was  con- 
sidered in  the  case  of  Ex  p.  West  Riding  Union  Banking  Co., 
re  Turner,  19  Gh.  D.  105.  In  that  case  Jessel,  M.  E.,  said, 
*'  The  principles  of  the  bankruptcy  law  are  plain  enough.  A 
man  is  not  allowed  to  prove  against  a  bankrupt's  estate  and  to 
retain  a  security  which,  if  given  up,  would  go  to  augment  the 
estate  against  which  he  proves."  The  same  learned  judge 
proceeded  to  consider  the  application  of  this  principle  to  the 
case  of  joint  and  sepeurate  estates,  and,  quoting  the  words  of 
Lord  Lyndhurst  in  Re  Plummer,  1  Phil.  56,  said,  *'In  ad- 
ministration under  bankruptcy,  the  joint  estate  and  separate 
estate  are  considered  as  mstinct  estates ;  and  accordingly  it 
has  been  held,  that  a  joint  creditor,  having  a  security  upon  the 
separate  estate  is  entitled  to  prove  against  the  joint  estate 
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without  giving  up  his  Becuiity,  on  the  ground  tliat  it  is  a 
different  estate." 

As  to  voting  by  a  secured  creditor,  see  Schedule  I.  rr.  10 — 12. 

The  mode  of  action  of  the  creditor  must  be  determined  by 
the  nature  of  his  security.  If  the  security  is  of  such  a  nature 
that,  had  no  bankruptcy  occurred,  he  would  have  been  able  to 
have  realized  the  security  in  order  to  satisfy  his  claim,  he  may 
still  do  so,  notwithstanding  the  bankruptcy,  for  section  9  (2) 
expressly  reserves  to  creditors  holding  security  their  right  to 
realize.  Should  there  be  any  balance  out  of  the  proceeds  of 
the  security  after  satisfying  the  debt  for  which  it  was  given, 
such  balance  will  belong  to  the  trustee,  and  if  he  is  dissatisfied 
with  the  creditor's  accounts  he  may  either  sue  him  or  apply  to 
the  Court  under  section  102. 

"Where,  however,  the  security  is  of  such  ja  nature  as  to  give 
the  creditor  no  right  to  realize  independently  of  the  assistance 
of  a  court  of  equity ;  or  where  the  trustee  contests  the  validity 
of  the  security,  he  may,  in  order  to  get  the  security  realized, 
apply  to  the  Court  under  Eule  65.  The  Court  will  then  proceed 
to  inquire  whether  he  is  entitled  to  such  security,  and  for  the 
purpose  of  such  inquiry  may  examine  such  parties  as  it  thinks 
fit  (Kule  68),  and  if  satisfied  of  this,  will  take  an  account  of 
what  is  due  to  him  upon  such  security,  and  will  make  an 
order  that  the  security  be  sold.  The  trustee  will,  unless  it  be 
otherwise  ordered,  have  the  conduct  of  the  sale  (Eule  63), 
and  the  proceeds  arising  therefrom  after  payment  of  the 
tiustee's  costs  occasioned  by  the  application  and  sale,  will  be 
applied  in  payment  of  the  creditor's  claim.  The  surplus,  if 
any,  jshall  be  paid  to  the  trustee,  and  in  respect  of  the  defi- 
ciency, if  any,  the  creditor  may  prove.  {Rule  67.)  The 
secured  creditor  may,  however,  also  bring  his  action  in  the 
Chancery  Division  of  the  High  Court,  but  in  such  case  the 
action  may  be  transferred  to  the  judge  to  whom  bankruptcy 
business  is  assigned.     (See  section  102  {5\  ante,  p.  299.) 

"Where  the  existence  of  the  security  is  tne  result  of  the  rule 
in  Waring^ 8  case  (see  Ex  p.  Waring ,  19  Ves.  345),  and  not 
the  result  of  any  contractual  right  of  the  creditor,  t.  e.  where 
it  is  founded  on  a  necessity  of  doing  justice  between  two 
bankrupt  estates,  the  application  of  the  creditor  must  be  made 
by  motion  in  bankruptcy,  and  not  otherwise,  and  rule  65 
would  seem  not  to  apply. 

A  mortgagee  may,  however,  notwithstanding  the  bank- 
ruptcy of  the  mortgagor,  bring  an  action  for  foreclosure,  but 
it  would  seem  that  the  Court  will  restrain  the  mortgagee 
from  proceeding  with  the  action  if  it  appear  more  convenient 
that  tne  sale  should  take  place  under  the  bankruptcy.  (See 
White  V.  Simmons,  L.  R.  6  Cli.  655.)  On  the  question  of  juris- 
diction, whether  exclusive  or  otherwise,  see  further  note  to 
section  102,  ante,  p.  304. 
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The  trustee  in  bankruptcy  of  a  mortgagee  may  proceed  2lld 

either  in  the  Chancery  Division  or  in  baMruptcy.     (  WaddeU  Sched. 
V.  Toleman,  9  Ch.  D.  212.) 


The  creditor  may,  as  has  been  abready  said,  give  up  his  May  give 
security  and  vote  and  prove  in  respect  of  the  whole  debt  up  eecurity 
(rule  10),  and  if  he  do  vote  in  respect  of  the  whole  debt,  he  ^he  w^le: 
will  be  considered  to  have  elected  to  give  up  his  security,  ^^^  lo. 
unless  the  Court  on  application  is  satisfied  that  the  omission 
to  value  has  arisen  from  inadvertence  (Schedule  I.  r.  10).     It 
was  held  under  former  Acts  that  if  the  bankruptcy  were 
subsequently  annulled,  the  creditor  would  be  entitled  to  have 
the  security  returned  to  him,   although   the    debtor  were 
adjudicated  bankrupt  on  some  other  petition.     {Ex  />.  Morris^ 
re  Tyrie,  14  L.  T.  606.) 

Under  the  Act  of  1869  it  was  held  that  the  effect  of  a  first 
mortgagee  giving  up  his  security  was  to  simply  put  the 
trustee  in  his  place,   and  not  to   accelerate  the  rights  of 
subsequent  mortgagees.     {Cracknall  v.  Janson,  6  Ch.  D.  735.) 
In  the  case  of  Ex  p.  Good,  in  re  Lee,  14  Ch.  D.  82,  it  was 
held  under  the  Act  of  1869,  that  imtil  a  secured  creditor  has 
valued  or  realized  his  security  he  has  no  debt  provable  in 
respect  of  which  the  trustee,  having  notice  of  the  debt,  is 
bound  to  make  a  reserve  on  declaring  a  dividend.     There  the 
trustee  gave  notice  to  the  creditor  under  Eule  136  of  the  Bules 
of  1870  to  estimate  the  value  of  his  security  within  fourteen 
days,  the  creditor  failed  to  comply,  and  thereupon  his  proof,  in 
which  he  mentioned  but  did  not  value  his  securities,  was  re- 
jected, and  a  dividend  declared  and  paid.     In  this  case  it  was 
also  decided  that  if  by  reason  of  any  special  circumstances  a 
secured  creditor  is  prevented  from  realizing  his  security  before 
declaration  of  di^ddend,  the  Court  had  power  under  section  72 
of  the  Act  of  1869  (which  is  contained  in  section  102  of  the 
present  Act)  to  give  such  directions  as  may  be  proper  to  pre- 
vent any  injustice  being  done. 

Bules  13,  14  and  15  deal  with  amendment  of  valuations,  rules  13, 14 
which  the  creditor  is  now  to  be  entitled  to  do  at  any  time  on  ^^^d  16. 
showing  to  the  satisfaction  of  the  trustee  or  the  Court  that  the 
valuation  and  proof  were  made  bona  fide  on  a  mistaken  esti- 
mate, or  that  the  security  has  diminished  or  increased  in  value 
since  its  previous  valuation.    This  provision  seems  to  extend 
the  principles  laid  down  in  Ex  p.  Adamson,  re  Collie^  8  Ch.  D. 
807  ;  Exp.  Schofieldy  re  Firth,  12  Ch.  D.  337  ;  Ex  p.  Bagshaio, 
re  Ker,  13  Ch.  D.  304 ;  Ex  p.  Whitton,  re  Greaves j  43  L.  T. 
480.      In   Couldery  v.  Bartrum,   19  Ch.  D.  394,  the  Court 
refused  to  allow  amendment  after  a  composition  had  been 
taken  and  completed  on  the  faith  of  the  original  valuation. 
The  penalty  for  non-compliance  with  the  rules  in  the  schedule  ""1®  1^- 
is  exclusion  from  all  share  in  any  dividend.     Bv  Rule  260  rule  17. 
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finA        non-compliance  with  the  Boles,  or  with  any  rule  of  practice, 
Sched.     renders  the  proceeding  liable  to  be  set  aside  as  irregolar,  but 

does  not  render  it  void.     As  to  proof  for  interest,  see  rule  20, 

infra.  As  to  interest  from  the  date  of  the  receiving  order,  see 
section  40  [oj.  It  was  held  under  the  Act  of  1869  that  a 
creditor  was  entitled  in  making  the  valuation  to  deduct  costs 
reasonably  incurred  by  him  in  protecting  or  upholding  the 
security'.     ^  Ex  p.  Carr,  re  Hoffman,  11  Ch.  D.  62.) 

The  rights  of  a  mortgagee  are  not  affected  by  section  5  of 
Bovill's  Act,  28  &  29  Yiet.  e.  86.  ( Ex  p.  Shiel,  re  Lonergan^ 
4  Ch.  D.  789.) 

Proof  in  respect  of  Distinct  Contracts. 

18.  If  a  debtor  was  at  the  date  of  the  receiviiig  order 
Uable  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as 
member  of  a  firm,  the  circamstance  that  the  firms  are  in 
whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall 
not  prevent  proof  in  respect  of  the  contracts,  against  the 
properties  respectively  liable  on  the  contracts. 

This  rule  is  identical  with  section  37  of  the  Act  of  1869,  ex- 
cept that  ''  date  of  the  receiving  order ''  is  substituted  for 
''  date  of  the  order  of  adjudication." 

A  similar  enactment  was  contained  in  the  Act  of  1861,  sec- 
tion 152,  which  was  passed  expressly  to  meet  cases  like  Gold" 
smid  V.  Casenove^  7  H.  L.  0.  785  ;  29  L.  J.  Bank.  17,  in  which 
case  judgment  was  given  against  the  right  of  the  creditor  to 
double  proof.  It  is  to  be  remarked,  however,  that  that  sec- 
tion was  limited  to  bills  of  exchange  and  promissory  notes,  and 
in  construing  section  37  of  the  Act  of  1869,  James,  L.  J.,  said 
that  the  only  difference  between  the  two  sections  was,  that 
while  the  old  section  was  confined  entirely  to  bills  of  exchange 
and  promissory  notes,  that  limitation  was  left  out  of  the  Act  of 
1 869,  and  it  was  made  to  apply  to  any  other  contracts.  {Ex  p. 
Banco  de  Portugal^  re  Hooper,  1 1  Ch.  D.  at  p.  320.) 
Election.  Thx%  rule  seems  to  abolish  the  doctrine  of  election  altogether, 

for  although  its  application  is  limited  by  the  express  words  of 
the  rule  to  cases  where  the  joint  liability  is  a  liability  as 
members  of  a  firm,  this  will  include  all  cases  in  which  the 
doctrine  of  election  could  have  applied,  because  that  doctrine 
could  only  have  applied  where  tnere  was  a  joint  estate,  and 
whenever  there  is  a  joint  estate  there  is  a  firm.  (Per  Hellish, 
L.  J.,  Ex  p.  Honey y  re  Jeffery^  L.  R.  7  Ch.  179.) 
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Although  the  contracts  must  be  "  distinct  contracts,"  yet        Slid 
they  may  be  contained  in  one  instrument,  e,  g.  a  promissory     Sched. 

note  made  by  the  members  of  a  firm  jointly,  and  also  by  some 

or  all  of  them  separately  {Ex  p.  Honey,  re  Jeffcry,  ubi  sup,) ; 
but  it  is  not  necessary  that  such  a  joint  and  separate  promissory 
note  should  purport  on  the  face  of  it  to  be  made  by  the  partners 
in  the  partnership  name  as  a  firm.  It  is  sufficient  if  it  is  made 
by  all  the  partners  in  the  firm  jointly  and  separately  for  a 
partnership  purpose.  {Ex  p.  Sione,  re  Welsh,  L.  E.  8  Ch. 
914.)  Where  all  the  members  of  a  firm  sign  a  joint  and 
separate  promissory  note,  and  there  is  no  signature  in  the 
partnership  name,  and  the  money  raised  on  the  joint  and 
separate  contract  is  not  intended  to  be  used  for  partnership 
purposes,  Mellish,  L.  J.,  seems  to  doubt  whether  the  section 
would  apply.     {Ex  p.  Stone,  re  Welsh,  ubi  sup,) 

The  fact  that  a  person  carries  on  two  businesses  in  different  Bistiiict  firms, 
names,  one  in  England  and  one  abroad,  and  that  separate 
proceedings  in  bankruptcy  are  taken  in  each  country  for  the 
distribution  of  the  property  there  situate,  does  not  make  the 
bankrupt  a  member  of  two  distinct  firms,  since  there  is  really 
but  one  estate.  {Ex  p.  Wilson,  re  Douglas,  L.  E.  7  Ch.  490  ; 
Ex  p.  Banco  de  Portugal,  re  Hooper,  11  Ch.  D.  317 ;  affirmed 
sub  nom.  Banco  de  Portugal  v.  Waddell,  5  App.  Ca.  161.) 

In  the  case  of  Ex  p.  Corbett,  re  Shand,  14  Ch.  D.  122, 
Cotton,  L.  J.,  said  that  section  37  of  the  Act  of  1869  only 
applied  to  proofs  under  contracts,  and  did  not  apply  to  a 
proof  for  injuries  caused  by  a  disclaimer  imder  section  23  of 
the  same  Act. 

Periodical  Payments. 

19.  When  any  rent  or  other  payment  falls  due  at  stated 
periods,  and  the  reoeiving  order  is  made  at  any  time  other 
than  one  of  those  periods,  the  person  entitled  to  the  rent  or 
payment  may  prove  for  a  proportionate  part  thereof  up  to 
the  date  of  the  order  as  if  the  rent  or  payment  grew  due 
from  day  to  day. 

This  rule  is  the  same  as  section  35  of  the  Act  of  1869,  with 
the  same  alteration  as  that  made  in  rule  18,  supra.  In  Ex  p. 
Dressier,  re  Solomon,  9  Ch.  D.  252,  it  was  held  that  where  the 
trustee  had  become  personally  liable  for  a  quarter's  rent,  he 
was  none  the  less  liable  for  the  whole,  because  section  35  gave 
the  landlord  a  right  of  proof  for  a  part  thereof. 

Interest. 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain 
time  or  otherwise,  whereon  interest  is  not  reserved  or 
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2]id     .  agreed  for.  and  whioh  is  oyerdue  at  the  date  of  the  reoeiv- 

Snli  All         • 

ocnea,     ^g  order  and  provable  in  bankruptcy,  the  creditor  may 

prove  for  interest  at  a  rate  not  exceeding  four  per  centum 

per  annum  to  the  date  of  the  order  from  the  time  when 

the  debt  or  sum  was  payable,  if  the  debt  or  sum  is  payable 

by  virtue  of  a  written  instrument  at  a  certain  time,  and  if 

payable  otherwise,  then  from  the  time  when  a  demand  in 

writing  has  been  made  giving   the   debtor  notice  that 

interest  will  be  claimed  from  the  date  of  the  demand  until 

the  time  of  payment. 

There  can  be  no  proof  for  interest  accruing  due  after  a 
receiving  order  unless  there  is  a  Burplus,  and  it  makes  no 
difference  that  the  interest  is  included  in  a  lump  sum,  which 
the  bankrupt  has  covenanted  to  pay.  The  Court  of  Bank- 
ruptcy regards  the  substance  of  the  transaction.  {Exp.  Bath, 
re  Phillips,  22  Ch.  D.  450,  decided  on  G.  E.  77  of  the  Eules 
of  1870,  the  first  part  of  which  was  substantially  the  same  as 
the  above  provision.)  "WTiere  a  debt  bearing  a  higher  rate  of 
interest  than  4  per  cent,  by  contract  is  merged  in  a  judgment, 
the  right  to  prove  for  the  interest  above  4  per  cent,  is  gone. 
(JRe  European  Central  Hail,  Co.,  4  Ch.  D.  33.) 

Debt  payable  at  a  Future  Time, 

21.  A  creditor  may  prove  for  a  debt  not  payable  when 
the  debtor  committed  an  act  of  bankruptcy  as  if  it  were 
payable  presently,  and  may  receive  dividends  equally  with 
the  other  creditors,  deducting  only  thereout  a  rebate  of 
interest  at  the  rate  of  five  pounds  per  centum  per  annum 
computed  from  the  declaration  of  a  dividend  to  the  time 
when  the  debt  would  have  become  payable,  according  to 
the  terms  on  which  it  was  contracted. 

Admission  or  Rejection  of  Proofs. 

22.  The  trustee  shall  examine  every  proof  and  the 
grounds  of  the  debt,  and  in  writing  admit  or  reject  it,  in 
whole  or  in  part,  or  require  further  evidence  in  support  of 
it.  If  he  rejects  a  proof  he  shall  state  in  writing  to  the 
creditor  the  grounds  of  the  rejection. 
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By  Rule  173,  subject  to  the  power  of  the  Court  to  extend        2nd 
the  time,  the  trustee;  within  fourteen  days  after  receiving  a     Sohed* 

proof,  shall  in  writing  either  admit  or  reject  it  in  whole  or  in  

part,  or  require  further  evidence  in  support  of  it.  It  was 
held,  under  the  Act  of  1869,  that  if  the  trustee  neglected  to 
give  notice  of  the  rejection  of  a  proof,  he  would  be  taken  to 
have  admitted  it.  {Ex  p.  Kemp,  re  Russellj  42  L.  J.  Bank. 
26.) 

oee  also  Bule  175  as  to  admission  of  proofs  where  dividend 
about  to  be  declared. 

23.  If  the  trustee  thinks  that  a  proof  has  been  impro- 
perly admitted,  the  Court  may,  on  the  application  of  the 
trustee,  after  notice  to  the  creditor  who  made  the  proof, 
expunge  the  proof  or  reduce  its  amount. 

It  was  held  that  under  Eule  73  of  the  Bules  of  1870,  as 
under  the  previous  practice,  the  trustee  was  entitled  at  any 
time  afterwards  to  apply  to  expunge  a  proof  which  he  had 
originally  wrongly  admitted,  and  that  mere  lapse  of  time  was 
no  objection,  though  the  creditor  was  entitled  to  retain  any 
dividend  akeady  received.  {Ex p.  Harper ^  re  Tail,  21  Ch.  D. 
537.) 

24.  If  a  creditor  is  dissatified  with  the  decision  of  the 
trustee  in  respect  of  a  proof,  the  Court  may,  on  the  appli- 
cation of  the  creditor,  reverse  or  vary  the  decision. 

By  Bule  174,  subject  to  the  power  of  the  Court  to  extend 
the  time,  no  application  to  reverse  or  vary  the  decision  of  an 
official  receiver  or  trustee  in  rejecting  a  proof  shall  be  enter- 
tained after  the  expiration  of  twenty-one  days  from  the  date 
of  the  decision  complained  of. 

25.  The  Court  may  also  expunge  or  reduce  a  proof  upon 
the  application  of  a  creditor  if  the  trustee  declines  to  inter- 
fere in  the  matter,  or  in  the  case  of  a  composition  or 
scheme,  upon  the  application  of  the  debtor. 

A  creditor  may  now  apply  to  expunge  if  the  trustee  declines 
to  interfere.  This  express  enactment  seems  to  continue  the 
law  the  same  as  it  was  under  the  Act  of  1869.  (See  Ex  p, 
Merritnan,  re  Sienson,  25  Ch.  D.  144.)  The  provision  as 
to  the  debtor  applying  to  expunge  in  the  case  of  a  com- 
XH>sition  or  scheme  seems  to  embody  the  decision  in  Ex  p. 
Bacon,  re  Bond,  17  Ch.  D.  147.     In  that  case  it  was  hold  that 
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2nd        t^®  ^*^ct  that  the  proof  had  been  on  the  file  of  proceedings  for 
Sched.     inore  than  a  year  did  not  estop  the  bankrupt  from  making  the 

application,  the  file  in  bankruptcy  not  being  of  the  nature  of 

a  record. 

Appeals  from  an  official  receiver  to  the  Court  must  be 
brought  within  twenty-one  days,  section  139. 

Appeals  against  the  rejection  of  a  proof,  or  applications  to 
expunge  or  reduce  a  proof,  where  the  amoimt  of  the  proof 
exceeds  200/.,  must  be  heard  in  Court,  Kule  5  (g). 

Appeals  from  rejection  of  a  proof  to  be  brought  within 
twenty-one  days,  Eule  174,  except  where  proofs  admitted 
after  notice  of  dividend,  where  the  time  is  seven  days,  see 
Eule  175. 

26.  For  the  purpose  of  any  of  his  duties  in  relation 
to  proo&,  the  trustee  may  administer  oaths  and  take 
affidavits. 

27.  The  official  receiver,  before  the  appointment  of  a 

trustee,  shall  have  all  the  powers  of  a  trustee  with  respect 

to  the  examination,  admission,  and  rejection  of  proofs,  and 

any  act  or  decision  of  his  in  relation  thereto  shall  be 

subject  to  the  like  appeal. 

List  of  proofs,  Bule  171. 

Transnussion  of  proofs  by  official  receiver  to  trustee,  Bule 
172. 


Sect.  96.  The  THIED  SCHEDULE. 

List  of  Metropolitan  County  Courts. 

The  Bloomsbuiy  County  Court  of  Middlesex. 
The  Bow  County  Court  of  Middlesex. 
The  Brompton  County  Court  of  Middlesex. 
The  Clerkenwell  County  Court  of  Middlesex. 
The  Lambeth  Coimty  Court  of  Surrey. 
The  Majylebone  County  Court  of  Middlesex. 
The  Shoreditch  County  Court  of  Middlesex. 
The  Southwark  County  Court  of  Surrey. 
The  Westminster  Coimty  Court  of  Middlesex. 
The  Whiteohapel  County  Court  of  Middlesex. 
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The  FOUETH  SCHEDULE. 
Statutes  relating  to  Unclaimed  Dividends. 


SchedB. 

Sect.  162. 


Bwrinn  and  diapter. 

Title  of  Art 

7  &  evict  C.  70  -     - 

12  &  13  Vict.  c.  106  - 

24  &  25  Vict.  c.  134  - 
32&33Vict  c.  71    - 

An  Act  for  facilitating  arrangements  be- 
tween debtors  and  creditors. 

The  Bankruptcy  Law  Consolidation  Act, 
1849. 

The  Bankruptcy  Act,  1861. 

The  Bankruptcy  Act,  1869. 

The  FIFTH  SCHEDULE.  b«^.  1^9. 

Enactments  repealed  as  to  England. 

13  £dw.  1,  c.  18,        The  statutes   of   Westminster    the  Second, 
in  part.  chapter  eighteen,  Execution  either  by  levy- 

ing of  the  lands  and  goods,  or  by  delivery 
of  goods  and  half  theiEuid;  at  the  choice  of 
the  creditor ; 
in  part ;  namely, 

the  words  ''all  the  chattels  of  the  debtor 
saving  only  his  oxen  and  beasts  of  the 
plougQ,  and" 
32  &  33  Vict.  c.  62,    The  Debtors  Act,  1869. 
in  part.  in  part ;  namely, 

Sub-section  {h)  of  section  five,  and 
Sections  twenty-one  and  twenty-two. 
32  &  33  Vict.  c.  71.    The  Bankruptcy  Act,  1869. 

32  ft  33  Vict.  c.  83,    The  Bankruptcy  Bepeal  and  Insolvent  Court 

in  part.  Act,  1869. 

in  part ;  namely. 
Section  nineteen. 

33  &  34  Vict.  c.  76.    The  Absconding  Debtors  Act,  1870. 

34  &  35  Vict.  c.  50.    The  Bankruptcy  Disqualification  Act,  1871. 

Except  sections  six,  seven,  and  eight. 
38  &  39  Vict.  c.  77,    The  Supreme  Court  of  Judicatuie  Act,  1875. 
in  part.  in  part ;  namely. 

Sections  nine  and  thirty-two. 
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icADB  vxmsuAsrr  to 
SECTION  127  OF  tHE  BANKRUPTCY  ACT,  1883. 


ARRANaEMENT  OF  RULES. 


Freliniinary 

Gonrt  and  Chambers  .... 

ProoeediDg^ 

Transfer  of  Proceedings . . 

Motions  and  Practice .... 

Security  in  Court    

Affidavits 

Stamps 

Witnesses  and  Depositions 

Discovery 

Taking  Aooonnts  of  Pro- 
perty Mortgaged     .... 

Discovery  of  Debtor's  Pro- 
perty   

Appropriation  of  Pay, 
Salary,  &o 

Warrants,  Arrests,  and 
Commitments  

Service  and  Execution  of 
Process 

Trial  by  Jury 

Sittings  of  County  Court. 

Rules  relating  to  business 
of  High  Court 

Costs 

Appeals 

Declaration  of  Inability 
to  pay  Debts    

Banlmiptcy  Notice 

Bankruptcy  Petition  .... 

Creditor's  retition 

Service  of  Creditor's  Peti- 
tion  

Hearing  of  Petition    .... 


1-4 

6-7 

8-15 

16-18 

19-29 

30-38 

39-60 

61,52 

53-63 

64 

66-09 

70 

71-74 

75-78 

79-83 
84-87 
88,89 

90-97 

98-110 

111-116 

117 
118-124 
126-128 
129-143 

144-148 
149 


Receiving  Order 

Adjudication 

Composition  or  Scheme  . . 
Statement  of  Affairs  .... 

Proof  of  Debts 

Dividends 

Discharge 

Proxiesand  VotingLetters 
Meetings  of  Creditors  . . 
Proceedings  by  Company. 
Proceedings  by  or  against 

Firm 

Small  Bankruptcies  .... 
Administration  of  Estateci 

Person  dying  Insolvent 

Gazetting 

Books,  &c.  to  be  kept  by 

Regfistrars     

Accounts  and  Audit   .... 

Trustees 

Disclaimer  of  Leases  .... 

Official  Receivers    

Payments  into  and  out  of 

Bank 

Seourily   by   Trustee   or 

Special  Manager 

Remuneration  of  Spedal 

Manager  

Unclaimed    Funds,     &o, 

under  section  162  .... 
Miscellaneous  Matters  . . 
Rules  under  section  5  of 

Debtors  Act 


160-154 
165-168 
169-167 

168 
169-174 
175-177 
178-182 

163 
184-190 

191 

192-197 
198, 199 

200-202 
203 

204-206 
207-217 
218-231 
232 
233-260 

261, 262 

263 

264 

256, 266 
267-264 

266-270 


Short  title 
and  com- 
mencement. 


It  is  ordered  as  follows : — 

Preliminaby. 

1.  These  Eules  may  be  cited  as  "  The  Bankruptcy  Boles, 
1883,''  and  shall  come  into  operation  from  and  immediately 
after  the  Slst  day  of  December,  1883. 

(General  Rules  shall  be  judicially  noticed,  and  shall  hare  effect  as  if 
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enaoted  by  the  Aot,  providfld  tliat  they  shall  not  extend  the  jutiadiotion         t^   i 
of  the  Court.    (Section  127  (2)  and  (4).)  ,  ^'  ^' 


2.  In  these  Exiles,  unless  the  context  or  subject-matter  other-  Interpreta- 
wise  requires-  tionoftermi,. 

(a)  '<  The  Act"  means  the  Bankruptcy  Act,  1883. 

^'The  Court"  includes  a  registrar  when  exercising  the 
powers  of  the  Court  pursuant  to  the  Act  or  these  Bules. 

^'Creditor"  includes  a  corporation  and  a  firm  of  creditors 
in  partnership. 

'^ Debtor"  includes  a  firm  of  debtors  in  partnership,  and 
includes  any  debtor  proceeded  against  under  the  Act,  whether 
adjudged  bankrupt  or  not. 

'^  Name  "  of  a  person  means  both  the  Christian  name,  or  the 
initial  letter  or  contraction  of  the  Christian  name,  and  the 
surname  of  such  person. 

'' Registrar "  means  a  registrar  or  deputy-registrar  of  a 
Coimty  Court  having  jurisdiction  in  bankruptcy,  or,  as  the 
case  may  be,  a  registrar  in  bankruptcy  of  the  High  Court. 

"  Scheme  "  means  a  scheme  of  arrangement  pursuant  to  the 
Act. 

'*  Sealed  "  means  sealed  with  the  seal  of  the  Court. 

''Trustee"  includes  an  official  receiyer  when  acting  as 
trustee. 

"  Writiag"  includes  print,  and  "  written"  includes  printed. 

(b)  Words  importing  the  plural  number  include  the  sing^ar, 
and  words  importing  the  singular  nimiber  include  the 
plural,  and  words  importing  the  masculine  gender 
include  the  feminine. 

(c)  The  provisions  of  section  168  of  the  Act  shall  apply  to 

these  Bulesy  and  any  other  terms  or  expressions  defined 
by  the  Act  shall  have  the  meanings  thereby  assigned  to 
them. 

Gf.  section  168. 

3. — (1)  The  provisions  of  section  141  of  the  Act  shall  apply  Compntatiaii 
to  tibese  Rules.  ^  *^™^- 

(2)  Where  by  the  Act  or  these  Rules  the  time  limited  for 
doing  any  act  or  thing  is  less  than  six  days,  Sunday,  Christ- 
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S.  3.        ma.<-dar,  G<xj(l  Fridar,  Monday  and  Tuesday  in  Easter  week, 
—  -  and  anr  other  dav  on  which  the  offices  of  the  Court  are 

wholly  cl'ised,  fehall  be  excluded  in  computing  such  time. 

'3  For  the  purposes  of  these  Bules  and  of  section  141  of  the 
Art  ^*  a  day  on  which  the  Court  does  not  sit "  shall  mean  a 
day  on  which  the  offices  of  the  Court  are  closed. 

Cf.  lection  141. 

Forms. 

Use  of  forma  4. — '1)  The  forms  in  the  Appendix,  where  applicable,  and 
****"  "  where  they  are  not  applicable  forms  of  the  like  character, 
with  such  variations  as  circumstances  may  require,  shall  be 
used.  T^liere  such  forms  are  applicable  any  costs  occasioned 
by  the  use  of  any  other  or  more  prolix  forms  shall  be  borne 
by  or  disallowed  to  the  party  using  the  same,  unless  the  Court 
shall  otherwise  direct. 

(2)  Provided  that  the  Board  of  Trade  may  ^m  time  to 
time  alter  any  forms  which  relate  to  matters  of  an  admini- 
strative, and  not  of  a  judicial  character,  or  substitute  new 
forms  in  lieu  thereof. 

Where  the  Board  of  Trade  alters  any  form  or  substitutes 
any  new  form  in  lieu  of  a  form  prescribed  by  these  Rules,  such 
altered  or  substituted  form  shall  be  published  in  the  London 
C^azette. 


PART  I. 

COURT    PROCEDURE. 
Court  and  Chambers. 


W  The  public  examination  of  debtors  • 
Cf.  aeotion  17.  ' 

0>)  Applications  to  approve  r  n^r^^    •^• 

arrangement;  composition  or  scheme    of 

Cf.  aeotioaa  18,  23. 
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(c)  Applications  for  orders  of  discharge  or  certificates  of        S,  5. 

removal  of  disqualifications ;  

Cf .  sectioiis  28,  32. 

(d)  Appeals  from  the  Board  of  Trade  to  the  High  Court ; 
Cf .  aection  139. 

(e)  Applications  to  set  aside  or  avoid  any  settlement,  con- 

veyance, transfer,  security,  or  payment,  or  to  declare 
for  or  against  the  title  of  the  trustee  to  any  property 
adversely  claimed ; 

Cf.  aectioDs  47,  48. 

(f )  Applications  for  the  committal  of  any  person  to  prison 

for  contempt ; 

Cf.  sections  16,  18,  24,  28,  50,  120. 

(g)  Appeals  against  the  rejection  of  a  proof,  or  applications 
to  expunge  or  reduce  a  proof,  where  the  amount  of  the 
proof  exceeds  200/. 

Cf .  Schedule  11. 

(h)  Applications  for  the  trial  of  issues  of  fact  with  a  jury, 
and  the  trial  of  such  issues. 

Cf.  section  102. 

Any  other  matter  or  application  may  be  heard  and  deter- 
mined in  chambers. 

Cf.  section  98. 

6.  ABegistrar  may,  under  the  general  or  special  directions  Jnrisdiotion 
of  the  Judge,  hear  and  determine  any  matter  or  application  ^  regi«tra». 
mentioned  in  sub-section  (2)  of  section  99  of  the  Act. 

Cf .  section  99.    This  includes  a  deputy-registrar  of  a  County  Court.  Powers  of 
(See  Bule  1,  and  cf.  Exp.  Lindsay,  L.  B.  19  E<j[.  52.)  registrar. 

The  powers  of  the  rM^istrars  are  contained  in  section  99  and  Rules  6 
and  6.  In  the  case  of  registrars  of  the  High  Court,  the  direction  of 
Mr.  Justice  Cave,  dated  January-  1st,  1884,  m^ee  further  regulations  as 
to  the  conduct  of  business  by  the  registrars.  See  this  direction,  pott,  p. 
628.  It  is  thought  convenient  to  print  side  by  side  a  table  diowing 
the  powers  of  the  regiBtrars  of  the  High  Court  and  County  Courts 
respectively,    and   whether  they  are  to  be  exercised  in  Coiut  or  at 
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chambers,  and  tUe  matters  which  by  direction  of  the  judge,  are  not  to  be 
dealt  with  hj  registrars  (see  next  page). 

By  section  98  the  judge  of  the  High  Conrt  may  exercise  in  chambers 
the  whole  or  any  part  of  his  jurisdiction.  By  Rule  5  certain  matters  can 
only  be  done  in  open  Court.  By  section  99,  sub-section  (2)  if)  the  regis- 
trars ma^  exerciMe  any  jurisdiction  proper  to  be  exerdsed  in  chamber*, 
i.e.  any  jurisdiction  which  it  is  not  speciallT  provided  by  Rule  5  ehall 
be  exercised  in  open  Court,  snd  further,  they  may  do  certain  things 
specified  in  that  section.  Now  the  jurisdiction  gi?en  to  the  registrars  by 
section  99,  sub-section  (2)  ( f )  to  do  any  of  the  things  which  may  be  properly 
done  in  chambers  is  limited  by  the  direction  of  Mr.  Justice  Cave  of  the 
1st  of  January,  1884,  which  provides  that  of  the  things  which  may  be 
properly  done  in  chambers  a  registrar  shall  not  do  certain.  It  is  to  be 
observed  that  this  order  limiting  the  authority  of  registrars  to  exercise 
certain  jurisdiction  properly  exerciseable  in  chambers,  in  terms  only  ap- 
plies to  registrars  of  the  High  Court.  The  County  Court  judges  will,  it 
18  supposed,  make  their  own  rules  as  to  what  matters  the  County  Court 
registrars  may  deal  with. 

ILlttsbs  wmcB  Rboistbab  has  Fowbb  to  j>eal  wim. 


ITijIlh  Court, 

{a)  In  Court,  Rule  6. 

1.  Public  examinations,    sec- 

tion 99  (2)  (b). 

2.  Approval  of  composition  or 

scheme,  section  99  (3). 

3.  Discharge  or  certificate  of 

removal  of  disabilities,  sec- 
tion 99  (3). 

4.  Interim  oiders  where  ur- 

gent, section  99  (2)  (e). 

5.  Any  unopposed  or  ex  parte 

application,  section  99  (2) 

{ft)  Inchambem. 

1 .  Make  any  order  or  exercise 

any  jurisdiction  proper  to 
bo  made  or  exercised  in 
chambers,  except  the  mat- 
ters specified  below  (r),  sec- 
tion 99  (2)  (f). 

2.  Interim  orders  where  ur- 

gent, section  99  (2)  (e). 

3.  Petitions,  receiving  orders 

and  adjudications,  section 
99  (2)  (a). 

4.  Summoir  persons  under  sec- 

tion 27,  section  99  (2)  (h). 

6.  Judgment  summonses  ex- 

clusive of  committal  orders 
under  section  6  of  the 
Debtors  Act,  1869,  Rule 
266,  and  direction  of  Mr. 
Justice  Cave  of  January 
1st,  1884,  poitf  p.  628. 


County  Courts. 

(a)  In  Court,  Rule  6. 

1.  Public   examinations,   sec- 

tion 99  (2}  (b). 

2.  Approval  of  composition  or 

scheme,  if  unopposed,  sec- 
tion 99  (2)  (d). 

3.  Discharge,    if   unopposed, 

section  99  (2)  (c). 

4.  Interim  orders  where  ur- 

gent, section  99  (2)  (e). 
6.  Any  unopposed  or  ex  parte 
application,  section  99  (2) 

(fir)- 

{b)  In  chambers. 

1.  Make  any  order  or  exercise 

any  jurisdiction  proper  to 
be  made  or  exercised  in 
chambers,  section  99  (2) 
(f). 

2.  Interim  orders  where  ur* 

gent,  section  99  (2)  (e). 

3.  Petitions,  receiving  orders 

and  adjudications,  section 
99  (2)  (a). 

4.  Summon  persons  under  sec- 

tion 27,  section  99  (2)  (h). 
6.  Issue    of   judgment   sum- 
monses, pottf  p.  569. 
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JwtSDlCfnOTX  WHICH,   THOUGH  EZSBCIBBABUS    ZH  ChAXBRBS,    AXD    THBBB-  £.  Q. 

SX>BB  EXBBCT8RAW.W  BT  ReOISTBABS  (sEB  SBOTION  99  (2)  (f )),  CAXtKHt  BB    

EXBBCIBED  BT  ReOISTBABS  BT  YIBTUE    OF  EXCEPTIONS    OOHTAIHSD  IN 

THE  DiBEcnoN  OF  Mb.  Justicb  Gayb  {po$tf  p.  528). 

Migh  Court, 

1.  Applications  by  creditor  for  leave  to  oommeiioe  action,  section  9. 

2.  Objections  to  trustee,  section  21. 

3.  Leave  to  disclaim,  section  55. 

4.  Rescission  of  contract,  section  55. 

5.  Opposed  vesting  order,  section  55. 

6.  Special  cases,  section  97. 

7.  Transfer  of  actions,  section  102  (4). 

8.  Applications  hy  Board  of  Trade  under  section  102  (5). 

9.  Applications  hj  trustee  to  commence  action,  section  113. 

10.  Approval  or  amendment  of  issues  of  fact,  Rule  84. 

11.  Directions  as  to  trial,  Rule  86. 

12.  Application  for  directions  as  to  trial  of  action  brought  by  a  trustee, 

Rule  91. 

Any  matter  may  be  heard  in  chambers  except  those  specified  by  Rule 
6  (a)  to  (h),  and  those  excluded  by  the  direction  of  Mr.  Justice  Cave,  poit, 
p.  528.  The  direction  above  mentioned  (para.  3)  also  provides  that  any  Adjournment 
matter  which  a  registrar  has  jurisdiction  to  hear,  except  judgment  sum*  to  judge, 
mouses,  shaU  be  adjourned  to  be  heard  before  a  judge  in  open  Court 
(a)  if  all  the  parties  require  it,  {b)  if  any  party  or  the  applicant  on  an  ex 
parte  motion  requires  it,  and  the  registrar  thinks  that  it  involves  a  ques- 
tion of  dif&culty  on  the  ground  of  novelty  or  otherwise.  Para.  5  provides 
that  any  matter  adjourned  from  Court  shall  be  adjourned  to  the  judge  in 
Court,  and  any  matter  adjourned  from  chambers  shaU,  if  any  party  or 
tiie  applicant  on  an  ex  parte  motion  requires  it,  be  adjoumea  to  the 
judge  in  Court,  otheiwise  to  the  judge  in  chambers. 

By  an  order  of  the  Lord  Chancellor,  dated  1st  January,  1884,  the  . 

i'uriadiction  and  powers  under  the  Debtors  Act,  18G9,  is  vested  in  the 
bankruptcy  registrars  of  the  High  Court,  who,  in  any  case  which  appears 
to  them  to  be  one  for  committal,  are  to  adjourn  the  same  to  be  heara  by 
the  judge.  By  section  5  (e)  of  the  Debtors  Act,  1869,  the  power  of  com- 
mittal under  that  Act  shall  be  exercised  only  as  respects  a  judgment  of 
a  County  Court  by  a  County  Court  jud^  or  his  deputy. 

AuT  order  made  or  act  done  by  a  registrar  shall  oe  deemed  the  order  or 
act  of  tlie  Court,  section  99  (1). 

7.  Subject  to  the  provisions  of  the  Act  and  these  Bules,  any  Adjoum- 
matter  or  application  may  at  any  time,  if  the  Judge  (or,  as  the  ^^*^?L 
case  may  be,  the  Eegistrar)  thinks  fit,  be  adjourned  from  cham-  oourt  and 
bers  to  Court  or  from  Court  to  chambers ;  and  if  all  the  con-  ^^^  *^'^* 
tending  parties    require   any  matter  or  application    to    be 
adjourned  from  chambers  into  Court  it  shall  be  so  adjourned. 

Pbooeedikos. 

8. — (1)  Every  proceeding  in  court  under  the  Act  shall  be  Prooeedinn, 
dated,  and  shaU  be  intituled  <'In  Bankruptcy,"  and  with  the  howintltiSed. 
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name  of  the  Court  in  which  it  is  taken,  and  of  the  matter  to 
which  it  rehites.  Numbers  and  dates  may  be  denoted  by 
fig^es. 

(2)  All  applications  and  orders  shall  be  intituled  tsf  parte  the 
applicant. 

(3)  The  first  proceeding  in  every  matter  shall  have  a  dis- 
tinctiye  number  assigned  to  it  by  the  registrar,  and  all  sub- 
sequent proceedings  in  the  same  matter  shall  bear  the  same 
number. 

(4)  When  a  matter  is  transferred  from  one  Court  to  another, 
it  shall  receive  a  new  distinctive  number. 

(5)  The  Forms  Nos.  1  and  2  in  the  Appendix  shall  be  used 
with  such  variations  or  additions  as  circumstances  may  require. 

9.  All  proceedings  in  the  Court  shall  be  written  or  printed, 
or  partly  written  and  partly  printed,  on  paper  of  the  size 
hitherto  used  in  bankruptcy,  that  is  to  say,  on  sheets  of  sixteen 
inches  in  length  and  ten  inches  in  breadth,  or  thereabouts; 
but  no  objection  shall  be  allowed  to  any  proof,  affidavit,  or 
proxy  on  account  of  its  being  written  or  printed  on  other  sized 
paper. 

10.  All  proceedings  of  the  Court  shall  remain  of  record  in 
the  Court,  so  as  to  form  a  complete  record  of  each  matter,  and 
they  shall  not  be  removed  for  any  purpose,  except  for  the  use 
of  the  officers  of  the  Court  or  by  special  direction  of  the  Judge 
or  Kegistrar,  but  they  may  at  all  reasonable  times  be  inspected 
by  the  trustee,  the  debtor,  and  any  creditor  who  has  proved, 
or  any  person  on  their  behalf. 

11.  All  notices  required  by  the  Act  or  these  Eules  shall  be 
in  writing,  unless  these  Bules  otherwise  provide,  or  the  Court 
shall  in  any  particular  case  otherwise  order. 

12.  All  summonses,  petitions,  notices,  orders,  warrants,  and 
other  process  issued  by  the  Court  shall  be  sealed. 

13.  Where  the  Court  orders  a  general  meeting  of  creditors 
to  be  summoned  under  Eule  5  of  Schedule  I.  to  the  Act,  it  shall 
be  summoned  as  the  Court  directs,  and  in  default  of  any  direc- 
tion the  Begistrar  shall  transmit  a  sealed  copy  of  the  order  to 
the  trustee  (or,  as  the  case  may  be,  the  official  receiver)  and 
the  trustee  or  official  receiver  shall,  not  less  than  seven  days 
before  such  meeting,    send   a  copy  of  the  order  to  each 
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creditor  at  the  address  given  in  his  proof,  or  when  he  shall  not      K,  18. 

have  proved,  the  address  given  in  the  list  ol  creditors  by  the  

debtor,  or  such  other  address  as  may  be  known  to  the  trustee 
or  official  receiver. 
Gf.  Schedule  I.  rule  6. 

14.  All  office  copies  of  petitions,  proceedings,  affidavits,  Office  oopiee. 
books,  papers,  and  writings,  or  any  parts  thereof  required  by 
any  trustee,  or  by  any  debtor,  or  by  any  creditor  or  by  the 
solicitor  of  any  such  person,  shall  be  provided  by  the  Begistrar, 
and  shall,  except  as  to  figures,  be  fairly  written  at  length,  and 
be  sealed  and  delivered  out  without  any  unnecessary  delay, 
and  in  the  order  in  which  they  shall  have  been  bespoken. 

A  creditor  should  be  allowed  a  copy  of  his  depoeitioiui  taken  under 
section  27.     {Exp.  Fratt^  re  Hayman^  21  Ch.  D.  439.) 

15. — (1)  The  Registrar  of  each  Court  shall  file  a  copy  of  each  Filing, 
issue  of  the  London  Guzette,  and  whenever  the  Gazette  con-  ^^^^^^^ 
tains  any  advertisement  relating  to  any  matter  under  the  Act  in 
his  Ck)urt,  he  shall  at  the  same  time  file  with  the  proceeding's 
in  the  matter  a  memorandimi  referring  to  and  giving  the  date 
of  such  advertisement. 

(2)  In  the  case  of  an  advertisement  in  a  local  paper,  the 
Begistrar  shall  in  like  manner  file  a  copy  of  the  paper  and  a 
memorandum  (which  may  be  in  the  Form  No.  128  in  the 
Appendix)  referring  to  and  giving  the  date  of  such  advertise- 
ment. 

(3)  For  this  purpose  one  copy  of  each  local  paper  in  which 
any  advertisement  relating  to  any  matter  under  the  Act  in 
such  Court  is  inserted,  shall  be  left  with  the  Begistrax  by  the 
person  inserting  the  advertisement. 

(4)  The  memorandum  by  the  Begistrar  shall  be  primd  facie 
evidence  that  the  advertisement  in  question  was  duly  inserted 
in  the  issue  of  the  Gazette  or  paper  to  which  the  memo- 
randum refers. 

TbAKSFEB  of  PBOOEEDINaS. 

16.  Where  the  Judge  of  a  County  Court  or  the  Judge  or  Notice  to 
a  Begistrar  of  the  High  Court  certifies  that  in  his  opinion  a  '"' 

bankruptcy  proceeding  would  be  more  advantageously  con- 

W.B.  C  C 
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ducted  in  some  other  Oourt,  the  Begistrar  shall,  if  the  opinion 
is  certified  before  the  first  meeting  of  creditors,  transmit  the 
certificate  to  the  o£Bcial  receiver,  who  shall  lay  the  same  before 
such  meeting,  and  if  it  has  been  certified  after  sach  meeting, 
he  shall  transmit  a  copy  of  such  certified  opinion  to  the 
trustee,  if  there  be  one,  and  if  not  to  the  official  receiver, 
who  shall  thereupon  summon  a  meeting  of  creditors  to  con- 
sider the  same. 
Gf.  aeotiozi  97. 

17.  If  within  seven  days  after  the  first  meeting,  or,  in  any 
other  case,  within  fourteen  days  after  transmitting  such 
notice  to  the  official  receiver  or  trustee,  no  resolution  of  the 
creditors  objecting  to  such  transfer  shall  be  received  by  the 
Court  through  the  Begistrar,  the  transfer  may  be  made  accord- 
ingly; but  if  the  creditors  have  so  objected,  the  transfer 
shall  not  be  made. 

18.  Where  the  proceedings  in  any  bankruptcy  matter  are 
transferred  from  the  Court  to  which  the  petition  was  presented 
to  any  other  Court,  the  Begistrar  of  the  first  Court  shall  send 
by  post  all  the  proceedings  to  the  Begistrar  of  the  Court  to 
which  the  proceedings  are  transferred;  and  the  receipt  of  such 
proceedings  shall  be  considered  to  authorize  the  latter  Court  to 
continue  such  proceedings,  without  any  further  order  for  trans- 
ferring them  than  is  contained  in  the  proceedings. 


Applicatioiia 
to  be  by 
motion. 


Notioeof 
motion  and 
ex  parts 
appUoations. 


Motions  and  Praotioe. 

19.  Every  application  to  the  Court  (unless  otherwise  pro- 
vided by  these  Bules,  or  the  Court  shall  in  any  particular 
case  otherwise  peimit)  shall  be  made  by  motion  supported  by 
affidavit. 

A  deposition  of  a  witness  taken  in  bankruptcy  and  filed  may  be  nsed 
affainst  him  in  any  other  proceeding  in  the  same  iMuikniptoy,  bat  no  copy 
of  such  deposition  should  be  served  on  the  opposite  l>ar^,  and  no  costs  of 
such  copy  wiU  be  allowed.  {Ex  p.  ffall,  re  Cooper,  19  (m.  D.  680.)  The 
proper  mode  for  a  sheriff  to  apply  to  interplead  in  bankruptcy  is  bv 
motion.     (Exp.  Sireeter,  re  Morrit,  19  Ch.  D.  216.) 

20.  Where  any  party  other  than  the  applicant  is  afPeoted 
by  the  motion,  no  order  shall  be  made  unless  upon  the  consent 
of  such  party  duly  shown  to  the  Court,  or  upon  proof  that 
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notice  of  the  intended  motion  and  a  copy  of  the  affidavits  in      ][^.  20. 

support  thereof  haye  been  duly  served  upon  such  party :  Pro-  ; 

vided  that  the  Court,  if  satisfied  that  the  delay  caused  by 
proceeding  in  the  ordinary  way  would  or  might  entail  serious 
mischief,  may  make  any  order  ex  parte  upon  such  terms  as 
to  costs  and  otherwise,  and  subject  to  such  undertaking,  if 
any,  as  the  Court  may  think  just ;  and  any  party  afPected  by 
such  order  may  move  to  set  it  aside. 

21.  Unless  the  Court  gives  leave  to  the  contrary,  notice  of  Length  of 
motion  shall  be  served  on  any  party  to  be  affected  thereby  ^    ^' 
not  less  than  eight  days  before  the  day  named  in  the  notice 
for  hearing  the  motion. 

An  application  for  leave  to  serve  short  notice  of  motion 
shall  be  made  ex  parte. 

Where  the  notice  of  motion  was  one  day  short  of  the  four  dear  days 
required  by  Rule  60  of  the  Rules  of  1870,  the  Court  being  satisfied  tliat 
the  party  had  no  intention  of  coming  forward,  disregarded  the  objection. 
(Bxp.  J)avieB,  re  Sadler,  19  Gh.  D.  86.) 

.  22.  Where  the  respondent  intends  to  use  affidavits  in  oppo-  Affidavits 
sition  to  the  motion  he  shall  deliver  copies  of  such  affidavits  <^S^<^^ 
to  the  applicant  not  less  than  two  days  before  the  day  ap- 
pointed for  the  hearing. 

23.  If  on  the  hearing  of  any  motion  or  application  the  Notice  not 
Court  shall  be  of  opinion  that  any  person  to  whom  notice  ^^^^  ^^  ^ 
has  not  been  given  ought  to  have,  or  to  have  had,  such  notice,  parties, 
the  Court  may  either  dismiss  the  motion  or  application  or 

adjourn  the  hearing  thereof  in  order  that  such  notice  may  be 
given,  upon  such  terms,  if  any,  as  the  Court  may  think  fit  to 
impose. 

24.  The  hearing  of  any  motion  or  application  may  from  time  Adjourn- 
to  time  be  adjourned  upon  such  terms  (if  any)  as  the  Court  °'®^*- 
shall  think  fit. 

25.  In  cases  in  which  personal  service  of  any  notice  of  Personal 
motion,  or  of  any  order  of  the  Court  is  required,  the  same  ■®"^®* 
shall  be  effected,  in  the  case  of  a  notice  of  motion,  by  deliver- 
ing to  the  party  or  parties  to  be  served,  and  each  of  them,  a 

copy  of  the  notice  of  motion ;  and  in  the  case  of  an  order  by 
delivering  to  the  party  or  parties  to  be  served,  and  each  of  them, 
a  sealed  copy  of  the  order. 

cc2 
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26.  Every  affidavit  to  be  used  in  Bupportmg  or  opposing 
any  opposed  motion,  shall  be  filed  with  the  Begistrar  not  later 
than  the  day  before  the  day  appointed  for  the  hearing. 

It  was  held,  foUowing  the  nractice  of  the  Bankruptcy  Court,  that 
where  an  affidavit  has  b^an  filed  in  bankruptcy  the  opposite  party  is  not 
entitled  to  cross-examine  the  deponent  on  it  until  it  has  been  read  hy 
the  part^  filing  it.  But,  per  Jessel,  3f.  R.,  the  Judicature  Bules  would 
giye  a  right  to  cross-examine,  though  the  affidavit  were  not  used.  {Ex 
p.  Child,  re  Ottaway,  21  Ch.  D.  126.) 

27.  The  Eegistrar,  upon  any  affidavit  being  left  with  him 
to  be  filed,  shall  indorse  the  same  with  the  day  of  the  month 
and  year  when  the  same  was  so  left,  and  forthwith  file  the  scune 
with  the  proceedings  to  which  the  same  relates,  and  any  affi- 
davit left  with  a  Begistrar  to  be  filed,  shall  on  no  account  be 
delivered  out  to  any  person,  except  by  order  of  the  Court. 

28.  A  party  intending  to  move  shall,  previous  to  the  public 
sitting  of  the  Court,  deliver  to  the  Begistrar  or  clerk  of  the 
Court  a  copy  of  his  notice  of  motion.  There  shall  be  in- 
dorsed on  such  copy  the  name  of  the  applicant's  solicitor 
and  counsel  (if  any),  and  also  (if  known)  the  name  of  the 
respondent's  solicitor  and  counsel  (if  any). 

29.  Except  in  caaes  of  emergency,  or  for  any  other  cause 
deemed  sufficient  by  the  Court,  all  motions  shall  be  made 
and  heard  in  the  order  in  which  they  are  set  down  at  the 
sitting  of  the  Court. 
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Amount  of 
bond. 
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30.  Except  where  these  Bules  otherwise  provide,  where  a 
person  is  required  to  give  security,  such  security  shall  be 
in  the  form  of  a  bond  with  one  or  more  surety  or  sureties  to 
the  person  proposed  to  be  secured. 

It  was  held  that  a  bond  given  by  a  trustee  to  the  chief  judge  might  be 
enforoed  in  a  County  Ck>iirt.     {fie  iWyy,  4  CSi.  D.  260.) 

31 .  The  bond  shaQ  be  taken  in  a  penal  sum  which  shall  be 
not  less  than  the  sum  in  question,  and  probable  costs,  unless 
the  opposite  party  consents  to  it  being  taken  for  a  less  sum. 

32.  Where  a  person  is  required  to  give  security  he  may,  in 
lieu  thereof,  lodge  in  Court  a  sum  equal  to  the  sum  in  ques- 
tion, in  respect  of  which  security  is  to  be  g^ven  and  the 
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probable  costs  of  the  trial  of  the  question,  together  with  a      "S,,  32. 

znemorandum  to  be  approved  of  by  the  Eegistrar  and  to  be  

signed  by  such  person,  his  solicitor,  or  agent,  setting  forth  the 
conditions  on  which  the  money  is  deposited. 

33.  The  rules  for  the  time  being  in  force  in  the  High  Money 
Court  and  County  Courts  respectively  relating  to  payment  o|^^^"^ 
into  and  out  of  Court  of  money  lodged  in  Court  by  way  of 
eecurity  for  costs,  shall  apply  to  money  lodged  in  Court  under 

these  Eules. 

34.  The    security  of   a  guarantee    association  or  society  Guarantee 
approved  by  the  Court  or  the  opposite  party  may  be  given  in  ^^^^^^' 
lieu  of  a  bond  or  a  deposit. 

35.  In  aU  cases  where  a  person  proposes  to  give  a  bond  by  Notice  of 
way  of  security,  he  shall  serve,  by  post  or  otherwise,  on  the 
opposite  party  and  on  the  Eegistrar,  at  the  Court,  notice  of  the 
proposed  sureties,  which  may  be  in  the  Form  No.  20  in  the 
Appendix,  and  the  Registrar  shall  forthwith  give  notice  to 

both  parties  of  the  time  and  place  at  which  he  proposes  that 

the  bond  shall  be  executed,  and  shall  state  in  the  notice  that, 

should  the  proposed  obligee  have  any  valid  objection  to  make 

to  the  sureties,  or  either  of  them,  it  must  then  be  made. 

Quiere,  where  the  Begistrar  omits  to  give  notice,  application  for  a  time 
and  place  to  be  fixed  may  not  be  made.    {Ex  p,  Johnson,  L.  R.  6  Ch.  741.) 

36.  The  sureties  shall  make  an  affidavit  of  their  sufficiency  Jostifioation 
(which  may  be  in  the  Form  No.  21  in  the  Appendix),  unless  ^^  s^^^^eB. 
the  opposite  party  shall  dispense  with  such  affidavit,  and  such 

sureties  shall  attend  the  Court  to  be  cross-examined  if  re- 
quired. 

37.  The  bond  shall  be  executed  and  attested  in  the  presence  Execution 
of  the  Registrar  or  the  official  receiver,  or  before  a  justice  of  ^    °^  ' 
the  peace,  or  a  solicitor. 

38.  Where  a  person  makes  a  deposit  of  money  in  lieu  of  Notice  of 
giving  a  bond,  the  Eegistrar  shall  forthwith  give  notice  to  ^®P^^*' 
the  person  to  whom  the  security  is  to  be  given  of  such  deposit 
having  been  made. 

Aefidavxts. 

39.  The  costs  of  every  affidavit  which  shall  unnecessarily  Costs  if 

set  forth  matters  of  hearsay,  or  argumentative  matter,  or  copies  proii^^  ^' 
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affidavit  "was  read  over  to  and  appeared  to  be  perfectly  under-      £,  45^ 
stood  by  the  deponent. 


46.  The  Court  may  receive  any  affidavit  sworn  for  the  pur-  Fonnal 
pose  of  being  used  in  any  matter  notwithstanding  any  defect  ^^^^ 
l>y  misdescriptioiL  of  parties  or  otherwise  in  the  title  os  jurat, 
or  any  other  irreg^ularity  in  the  form  thereof,  and  may  direct 
a  memorandum  to  be  made  on  the  document  that  it  has  been 
so  received. 

47. — ( 1 )  In  cases  in  which  by  the  present  practice  an  original  VHSng,  offioe 
affidavit  is  allowed  to  be  used,  it  shall  before  it  is  used  be  ^^^^  **'• 
stamped  with  a  proper  filing  stamp,  and  shaJl  at  the  time 
when  it  is  used  be  delivered  to  and  left  in  Court  or  in 
chambers  with  the  proper  officer,  who  shall  send  it  to  be  filed. 
(2)  An  office  copy  of  an  affidavit  may  in  all  cases  be  used, 
the  original  affidavit  having  been  previously  filed,  and  the 
copy  duly  authenticated  with  the  seal  of  the  Court. 

48. — (1)  No  affidavit  (other  than  a  proof)  shall  be  sufficient  Swearing  of 
if  sworn  before  the  solicitor  acting  for  the  party  on  whose 
behalf  the  affidavit  is  to  be  used,  or  before  any  agent  of  such 
solicitor,  or  before  the  party  himself. 

(2)  Any  affidavit  which  would  be  insufficient  if  sworn 
before  the  solicitor  himself  shall  be  insufficient  if  sworn  before 
his  derk  or  partner. 

(3)  An  affidavit  may  be  sworn  to  either  in  print  or  in  manu- 
script, or  partly  in  print  and  partly  in  manuscript. 

49. — (1)  Where  a  special  time  is  limited  for  filing  affidavits.  Time  for 
no  affidavit  filed  after  that  time  shall  be  used,  unless  by  leave  ^^^^S- 
of  the  Court. 

(2)  Except  by  leave  of  the  Court,  no  order  made  ex  parte 
in  Court  founded  on  any  affidavit  shall  be  of  any  force,  imless 
the  affidavit  on  which  the  application  was  made  was  actually 
made  before  the  order  was  applied  for,  and  produced  or  filed 
at  the  time  of  making  the  motion. 

50.  The  Court  shall  take  judicial  notice  of  the  seal  or  sig-  Proof  of 
nature  of  any  person  authorized  by  or  under  the  Act  to  take         ^  ' 
affidavits  or  to  certify  to  such  authoriiy. 

Stamps. 

51.  Eveiy  officer  of  the  Court  who  shall  receive  any  docu-  GanoeUatikm 
ment  to  which  an  adhesive   stamp  shall  be  affixed,  shall  ^  ■'•"^P- 
inimediately  upon  the  receipt  of  such  document  deface  the 
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stamp  thereon  by  writing  partly  on  the  stamp  and  partly  on 
the  document  the  name  of  the  debtor ;  and  no  such  document 
shall  be  filed  or  deliyered  until  the  stamp  thereon  shall  hare 
been  defaced  in  manner  aforesaid,  and  it  shall  be  the  duty 
of  the  party  presenting  or  receiving  such  document  to  see 
that  such  defacement  has  been  duly  made. 

Gf.  section  144.  As  to  the  effect  of  an  instnunent  being  unstamped, 
or  insofficiently  stamped,  see  £xp.  Davis,  L.  B.  7  Gh.  526 ;  Exp,  Whit" 
nail,  20  Ch.  D.  438.  The  Court  of  Bankruptcy  was  held  not  to  hare 
power  to  order  a  return  of  duty,  the  only  mode  of  obtaining  a  return 
being  by  memorial  to  the  Commissionen  of  Inland  Bevenue.  [Bx  p. 
Izard,  re  Moir,  20  Ch.  D.  703.) 

52.  For  the  purposes  of  section  1 44  of  the  Act, ' '  bankruptcy  " 
shall  include  any  proceeding  under  the  Act  whether  before 
or  after  adjudication,  and  whether  an  adjudication  is  made 
or  not,  and  "  bankrupt"  shall  indude  any  debtor  proceeded 
against  under  the  Act. 

WiTKESSES  AKD  DeFOSITIOKS. 

53.  A  subpoena  for  the  attendance  of  a  witness  shall  be 
issued  by  the  Court  at  the  instance  of  an  official  receiver, 
a  trustee,  a  creditor,  a  debtor,  or  any  respondent  in  any 
matter,  with  or  without  a  clause  requiring  the  production  of 
books,  deeds,  papers,  documents,  and  writings  in  his  possession 
or  control,  and  in  such  subpoena  the  name  of  three  witnesses 
may  be  inflerted. 

Cf.  section  27.  See  note  to  section  27,  itnte,  p.  78.  It  was  held  that  a 
subpoena  might  be  issued  under  the  corresponding  rule  of  the  Rules  of 
1870,  to  compel  the  attendance  of  a  witness  at  an  arbitration  of  a  dispute 
between  a  trustee  in  liquidation  and  a  third  party.  {Ex  p.  Bolland,  r$ 
Aekary,  3  Ch.  D.  125.) 

54.  A  sealed  copy  of  the  subpoena  shall  be  served  personally 
on  the  witness  by  the  person  at  whose  instance  the  same  is 
issued,  or  by  his  solicitor,  or  by  an  officer  of  the  Court,  or  by 
some  person  in  their  employ,  within  a  reasonable  time  before 
the  time  of  the  return  thereof. 

65.  Service  of  the  subpoena  may,  where  required,  be 
proved  by  affidavit. 

56.  The  Ck)urt  may  in  any  matter  limit  the  number  of  wit- 
nesses to  be  allowed  on  taxation  of  costs,  and  their  allowance 
for  attendance  shall  in  no  case  exceed  the  highest  rate  of  the 
allowances  mentioned  in  the  scale  of  oosta. 
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57.  The  coBts  of  witneBses,  whether  they  have  been  examined      £,  57, 
or  not,  may,  in  the  discretion  of  the  Court,  be  allowed.  Coate"! 

58.  The  Court  may,  in  any  matter  where  it  shall  appear  witnees  not 
necessary  for  the  purposes  of  justice,  make  an  order  *f or  the  . .  * 
examination  ux>on  oath  before  the  Court  or  any  officer  of  the  &o.^^ 
Court,  or  any  other  person  and  at  any  place,  of  any  witness 

or  person,  and  may  empower  any  party  to  any  such  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms,  if 
any,  as  the  Court  may  direct. 

59.  [Annulled  by  Eule  59a,  February  4th,  1884.] 

59a.  Eule  59  of  the  Bankruptcy  Bules,  1883,  is  hereby  Shorthand 
annulled,  and  the  following  Eule,  which  may  be  cited  as  Eule  ^®*®^  *°* 
59a,  is  substituted  therefor : — 

If  the  Court  shall  in  any  case,  and  at  any  stage  in  the  pro- 
ceedings, be  of  opinion  that  it  would  be  desirable  that  a 
person  (other  than  the  person  before  whom  the  examination 
is  taken)  should  be  appointed  to  take  down  the  evidence  of  the 
debtor,  or  of  any  witness  examined  at  any  public  sitting  or 
private  meeting  imder  the  Act,  in  shorthand  or  otherwise,  it 
shall  be  competent  for  the  Court  to  make  such  appointment ; 
and  every  person  so  appointed  shall  be  paid  a  sum  not  exceed- 
ing one  guinea  a  day,  and  where  the  Court  appoints  a  short- 
hand writer,  a  simi  not  exceeding  Sd,  per  folio  of  ninety  words 
for  any  transcript  of  the  evidence  that  may  be  required,  and 
such  sums  shall  be  paid  by  the  party  at  whose  instance  the 
appointment  was  made,  or  out  of  the  estate,  as  may  be 
directed  by  the  Court. 

A  copy  of  the  shorthand  notes  in  a  County  Court  waa  allowed  in  the 
costs  of  appeal.  (Ex  p.  Sawyer^  re  Bodttiy  1  Ch.  D.  698.)  This  role  will 
not  take  away  the  general  discretion  given  by  Rule  100.  (See  Ex  p. 
Smith  J  re  Albeutte^  8  Ch.  D.  699.)  See  as  to  costs  of  the  shorthand  judg- 
ment below.  (Ex  p.  CoekSf  re  Foole,  21  Ch.  D.  397 ;  CoUyer  v.  haace, 
61  L.  J.  Ch.  14.) 

60.  An  order  for  a  commission  to  examine  witnesses  and  the  Form  of 
writ  of  commission  shall  follow  the  forms  for  the  time  being  in  oommMnon. 
use  in  the  High  Court,  with  such  variations  as  circumstances 

may  require. 

61.  The  Court  may  in  any  matter,  at  any  stage  of  the  pro-  Production  of 
ceedings,  order  the  attendance  of  any  person  for  the  purpose  document, 
of  producing  any  writings  or  other  documents  named  in  the 

order,  which  the  Court  may  think  fit  to  be  produced. 
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62.  Any  person  wilfully  disobeying  any  order  or  subpoma 
requiring  bis  attendance,  for  tbe  purpose  of  being  examined 
or  producing  any  document,  shall  be  deemed  guilty  of  con- 
tempt of  court,  and  may  be  dealt  with  accordingly. 

63.  Any  witness  (other  than  the  debtor)  required  to  attend, 
for  the  purpose  of  being  examined  or  of  producing  any  docu- 
ment, shall  be  entitled  to  the  like  conduct  money  and  pay- 
ment for  expenses  and  loss  of  time  as  upon  attendance  at  a 
trial  in  court. 


Diflooyery. 


DlSOOYEEY. 

64.  Any  party  to  any  proceeding  in  court  may,  with  the  leave 
of  the  Court,  administer  interrogatories  to,  or  obtain  discoveiy 
of  documents  from,  any  other  party  to  such  proceeding.  Pro- 
ceedings under  this  rule  shall  be  regulated  as  nearly  as  may 
be  by  the  Bules  of  the  Supreme  Court  for  the  time  being  in 
force  in  relation  to  discovery  and  inspection.  An  application 
for  leave  under  this  rule  may  be  made  ex  parte, 

Gf.  section  27.    See  B.  S.  C.  1883,  Ord.  XXXI. 
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THEBEOF. 

65.  Upon  application  by  motion  by  any  person  claiming  to 
be  a  mortgagee  of  any  part  of  the  bankrupt's  real  or  lease- 
hold estate,  and  whether  such  mortgage  shall  be  by  deed  or 
otherwise,  and  whether  the  same  shall  be  of  a  legal  or  equitable 
nature,  the  Court  shall  proceed  to  inquire  whether  such  person 
is  such  mortgagee,  and  for  what  consideration  and  under  what 
circumstances;  and  if  it  shall  be  found  that  such  person  is  such 
mortgagee,  and  if  no  sufficient  objection  shall  appear  to  the 
title  of  such  person  to  the  sum  claimed  by  him  under  such  mort- 
gage, the  Court  shall  direct  such  accounts  and  inquiries  to  be 
taken  as  may  be  necessary  for  ascertaining  the  principal, 
interest,  and  costs  due  upon  such  mortgage,  and  of  the  rents 
and  profits,  or  dividends,  interest,  or  other  proceeds  received 
by  such  person,  or  by  any  other  person  by  his  order  or  for  his 
use  in  case  he  shall  have  been  in  possession  of  the  property 
over  which  the  mortgage  shall  extend,  or  any  part  thereof,  and 
the  Court,   if  satisfied  that  there  ought  to  be  a  sale,  shall 
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direct  notice  to  be  given  in  such  newspapers  as  it  thinks  fit,      £,  35^ 

-when  and  where,  and  by  whom  and  in  what  way  the  said  

premises  or  property,  or  the  interest  therein  so  mortgaged,  are 
to  be  sold,  and  that  such  sale  be  made  accordingly,  and  that  the 
trustee  (imless  it  be  otherwise  ordered)  shall  have  the  eonduct 
of  Bucli  sale ;  but  it  shall  not  be  imperative  on  any  such  mort- 
gagee to  make  such  application.  At  any  such  sale  the  mort- 
gagee may  bid  and  purchase. 

66.  All  proper  parties  shall  join  in  the  conveyance  to  the  GoiiTeyaaoe. 
purchaser,  as  the  Court  shall  direct. 

67.  The  moneys  to  arise  from  such  sale  shall  be  applied,  in  Proceeds  of 
the  first  place,  in  payment  of  the  costs,  charges,  and  expenses  ^^* 

of  the  trustee,  of  and  occasioned  by  the  application  to  the 
Court,  and  of  and  attending  such  sale,  and  then  in  payment 
and  satisfaction,  so  far  as  the  same  shall  extend,  of  what  shall 
be  found  due  to  such  mortgagee,  for  principal,  interest,  and 
costs,  and  the  surplus  of  the  said  moneys  (if  any)  shall  then 
be  paid  to  the  trustee.  But  in  case  the  moneys  to  arise  from 
such  sale  shall  be  insufficient  to  pay  and  satisfy  what  shall  be 
so  foimd  due  to  such  mortgagee,  then  he  shall  be  entitled  to 
prove  as  a  creditor  for  such  deficiency,  and  receive  dividends 
thereon  rateably  with  the  other  creditors,  but  so  as  not  to  dis- 
turb any  dividend  tlien  already  declared. 

Genendly  the  costs  of  the  sale,  even  when  conducted  by  the  mortgagee, 
will  be  taxed  according  to  the  scale  proyided  by  the  Act  (see  post),  but 
it  often  happens  that  the  mortgage  deed  itself  proyides,  in  the  case  of  a 
mortgage  of  chattels,  for  a  rate  of  commission  to  be  allowed  in  cases 
where  tne  sale  is  by  the  mortgagee,  or  the  mortgagee  has  the  conduct  of 
the  sale.  In  such  cases  the  Court  has  allowed  ti^e  agreed  rate,  altiiough 
in  excess  of  the  scale  of  costs. 

68.  For  the  better  taking  of  such  inquiries  and  accounts,  and  Ptoceedmgs 
making  a  title  to  the  purchaser,  all  parties  may  be  examined  *"^  inquiry, 
by  the  Court  upon  interrogatories  or  otherwise  as  it  shall 

think  fit,  and  shall  produce  before  the  Court  upon  oath  all 
deeds,  papers,  books,  and  writings  in  their  respective  custody 
or  power  relating  to  the  estate  or  effects  of  the  bankrupt,  as 
the  Court  shall  direct. 

69.  In  any  proceedings  between  a  mortgagor  and  mortgagee,  Accounts, 
or  the  trustee  of  either  of  them,  the  Court  may  order  all  such  *°' 
inquiries  and  accoimts  to  be  taken  in  like  manner  as  in  the 
Chancery  Division  of  the  High  Court, 
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for  diaooyerj.  Act  shall  be  in  writing,  and  shall  state  shortly  the  grounds 
upon  which  the  application  is  made ;  and  where  the  applica- 
tion is  not  made,  on  behalf  of  the  trustee,  official  receiver,  or 

Board  of  Trade,  it  shall  be  verified  by  affidavit. 

Gf .  section  27.  The  Court  can  order  an  examination  for  the  purpose  of 
disooTeiy  without  regard  to  the  question  whether  it  would  entertain  sub- 
sequent proceedings  arising  out  of  such  examination.  (Ex  p,  EekenUif, 
re  Zewtaa,  48  L.  T.  832.) 
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71.  When  a  trustee  intends  to  apply  to  the  Court  for  an 
appropriation  order  under  section  53  of  the  Act,  he  shall  give 
notice  of  his  intention  to  the  bankrupt,  and  also  of  the  time 
and  place  fixed  for  hearing  the  application,  and  that  the 
banlanpt  is  at  liberty  to  show  cause  against  such  order  being 
made. 

The  notice  shall  be  in  the  Form  No.  88  in  the  Appendix, 

with  such  variations  as  circumstances  may  require. 
Cf .  section  63. 

72.  When  the  application  is  made  imder  sub-section  (1)  of 
section  53  of  the  Act,  a  copy  of  the  proposed  order  shall  be 
sent  by  the  Begistrar  to  the  chief  officer  of  the  department 
under  which  the  pay  or  salary  is  enjoyed,  and  the  application 
shall  stand  adjourned  until  the  written  consent  of  such  chief 
officer  is  obtained  as  required  by  the  Act. 

73.  Where  an  order  of  Court  is  made  under  sub-section  (2) 
of  section  53,  of  the  Act,  the  Begistrar  shall  give  to  the  trustee  a 
sealed  copy  of  the  order,  who  shall  communicate  the  same  to 
the  chief  of  the  department  or  other  person  under  whom  the 
pay,  half -pay,  salary,  income,  emolument,  pension,  or  compen- 
sation is  enjoyed,  for  the  purpose  of  his  counter-signature  to 
the  order  being  written  thereon. 

74.  Where  an  order  has  been  made  for  the  payment  by  a 
bankrupt,  or  by  his  employer  for  the  time  being,  of  a  portion 
of  his  income  or  salaiy,  the  bankrupt  may,  upon  his  ceasing 
to  receive  a  salary  or  income  of  the  amount  he  received  when 
the  order  was  made,  apply  to  the  Court  to  rescind  the  order,  or 
to  reduce  the  amoimt  ordered  to  be  paid  by  him  to  the  trustee. 
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Wabrants,  Arbebts,  and  Commitments.  K.  76. 

75.  A  warrant  of  Beizure  or  a  search  warrant  or  any  other  To  whom 
warrant  issued  under  the  provisions  of  the  Act   shall    be  wammta 
addressed  to  such  officer  of  the  High  Court,  or  to  such  high 
bailiff  or  officer  of  any  County  Court,  whether  such  County 

Court  has  jurisdiction  in  baakruptcy  or  not,  as  the  Court  may 
in  each  case  direct. 
Gf.  seotion  61. 

76.  Where  a  debtor  is  arrested  under  a  warrant  issued  under  Custody  of 
section  25  of  the  Act,  he  shall  be  safely  kept  by  being  lodged    ^     '* 
within  the  prison,  to  the  keeper  of  which  the  warrant  is, 
amongst  others,  addressed ;  and  any  books,  papers,  moneys, 

goods,  and  chattels  in  the  possession  of  the  debtor,  which  may 
be  seized,  shall  forthwith  be  lodged  with  the  official  receiver,  or, 
as  the  case  may  be,  the  trustee  of  the  property  of  the  debtor. 
Gf.  section  25. 

77.  An  application  to  the  Court  to  commit  any  person  for  Applications 
contempt  of  Court  shall  be  supported  by  affidavit,  and  be  filed      o^'™""*- 
in  the  Court  in  which  the  proceedings  are. 

78.  Subject  to  the  provision  of  section  102  of  the  Act,  upon  Kotioe  and 
filing  of  such  appHcation,  the  Eegistrar  shall  fix  a  time  and  ^^^il. 
place  for  the  Court  to  hear  the  application,  and  shall  issue  a 

notice  to  be  served  by  an  officer  or  high  bailiff  of  the  Court 

personally  on  the  person  sought  to  be  committed  three  days 

at  the  least  before  the  day  of  hearing  the  application,  unless 

the  Court   shall,  by  order  upon  good  cause*  shown,  direct 

service  of  the  notice  to  be  made  in  some  other  manner,  in 

which  case  it  shall  be  served  together  with  a  copy  of  the  order, 

in  the  manner  so  directed. 

Three  dear  days*  notice  must  be  given,  and  if  the  last  day  is  a  Sunday 
it  is  not  to  be  included.  (Ex  p.  Ferridge,  L.  B.  20  Eq.  289 ;  s.  141.) 
The  time  cannot  be  abridged.     {Re  Bryant^  3  Ch.  D.  810.) 

Sebvioe  akd  EzECfunoN  of  Pbooess. 

79.  Every  solicitor  suing  out  or  serving  any  petition,  notice.  Address  of 

summons,  order,   or  other  document,  shall  indorse  thereon  «>hdtorfor 

seryice. 
his  name  or   firm  and  place  of  business,  which  shall  be 

called  his  address  for  service,  provided  that  in  proceedings 
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in  tho  High  Court,  'where  his  place  of  buaineaB  is  not 
within  three  miles  of  the  Bojal  Courts  of  Justice,  Be 
shall  add  to  his  own  name  or  firm  and  place  of  bnaneaB 
another  proper  place,  which  shall  not  be  more  than  three 
miles  from  the  Bojal  Courts  of  Justice,  which  shall  be  lus 
address  for  service.  All  notices,  orders,  documents,  and  other 
written  communications  which  do  not  require  x>enonal  ser- 
vice shall  be  deemed  to  be  sufficiently  served  on  such  solidtar 
if  left  for  him  at  his  address  for  service. 

80.  Service  of  notices,  orders,  or  other  prooeedinga  shall  be 
offoctod  before  the  hour  of  six  in  the  afternoon,  except  on 
Biiturdays,  when  it  shall  be  effected  before  the  hour  of  two 
in  tho  afternoon.  Service  effected  after  six  in  the  afternoon 
on  any  week  day,  except  Saturday,  shall  for  the  purpose  of 
computing  any  period  of  time  subsequent  to  such  service  be 
deemed  to  have  been  effected  on  the  following  day.  Service 
effected  after  two  in  the  afternoon  on  Saturday  shall  for  the 
like  purpose  be  deemed  to  have  been  effected  on  the  follow- 
ing Monday. 

81.  It  shall  be  the  duty  of  the  high  bailiff  of  a  County 
Court  and,  in  the  case  of  the  High  Court,  of  such  officers  or 
officer  as  the  Court  may  direct,  to  serve  such  orders,  sum- 
monses, petitions,  and  notices  as  the  Court  may  require  him 
to  serve ;  to  execute  warrants  and  other  process ;  to  attend 
any  sittings  of  the  Court  (except  sittings  in  chambers)  ;  and 
to  do  and  perform  all  such  things  as  may  be  required  of  him 
by  tho  Court. 

But  this  rule  shall  not  be  construed  to  require  any  order, 

summons,  petition,  or  notice  to  be  served  by  a  bailiff  or  officer 

of  the  Court,  imless  the  Court  shall  so  direct. 

(Oompare  under  Rule  68  of  tho  Rules  of  1870,  £xp,  JBolland,  re  Holdeny 
L.  R.  19  £q.  181.) 

82.  Where  notice  of  an  order  or  other  proceeding  in  Court 
may  be  served  by  post  it  shall  be  sent  by  registered  letter. 

83.  Every  order  of  the  Court  may  be  enforced  as  if  it  were 
a  judgment  of  the  Court  to  the  same  effect. 


Tbxal  by  Juby. 
Settlement  of       84.  Where  upon  any  application  to  the  Court  for  its  decision 
on  any  question,  the  Court,  either  on  its  own  motion  or  on 
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tlie    application  of  any  person,  shall  have  directed  that  a      ^^  g4^ 

question  of  fact  be  tried  with  a  jury,  such  question  of  fact 

shall  be  reduced  into  writing  and  submitted  to  the  Court  for 
its  approval,  and  shall,  when  approved,  be  called  the  record 
fox  trial ;  but  the  Court  shall  have  power  to  allow  any  amend- 
ment thereof  at  any  time  upon  such  terms  as  it  may  think  fit. 
Of.  section  102. 

85.  An  order  of  the  High  Court  for  the  trial  of  a  question  Special  or 

of  fact  before  a  jury  shall  specify  the  place  of  trial  and  oommon  jury, 
whether  it  shall  be  before  a  special  or  a  common  jury,  but 
the  order  may  be  amended  by  the  substitution  of  one  jury 
for  the  other,  upon  such  terms  as  the  Court  may  think  fit. 

86.  The  issues  of  fact  so  settled  shall  be  tried  in  a  County  Mode  of  trial. 
Court  according  to  the  rules  for  the  time  being  in  force 

in  relation  to  jury  trials  in  County  Courts,  and  in  the  High 
Court  in  the  same  manner  as  issues  of  fact  are  tried  in 
the  Queen's  Bench  Division.  Such  issues  may  be  tried  either 
before  the  judge  assigned  to  transact  and  dispose  of  bank- 
ruptcy business,  or  otherwise  as  the  Court  may  direct. 

87.  Where  such  issues  are  ordered  to  be  tried  in  the  Queen's  When  snch 
Bench  Division  (otherwise  than  before   the  judge  assigned  '^^'^SfJ?**^ 
as  aforesaid)  they  shall  be  tried  as  if  they  were  issues  of  the  Queen's 
fact  sent  down  by  a  Judge  of  the  Chancery  Division  for  ^|?°?^ 
trial  in  the  Queen's  Bench  Division,  and  the  verdict  or  finding 

of  the  jury  shall  be  indorsed  by  the  proper  officer  on  the 
record  for  trial,  and  returned  by  him  to  the  senior  bankruptcy 
Begistrar  of  the  High  Court. 

SiTTINGB  OP  COTJNTY  COUBT. 

88.  Subject  to  the  orders  of  the  Lord  Chancellor,  the  place  Place, 
of  sitting  of  each  County  Court   having  bankruptcy  juris- 
diction, for  the  purpose  of  such  jurisdiction,  shall  be  the  town 

in  whidi'the  Court  now  holds  or  may  hereafter  hold  its  sittings 
for  the  common  law  business  of  the  Court,  under  the  provi- 
sions of  the  County  Courts  Act,  1846,  and  Acts  amending  it. 
Cf.  aections  92,  100. 

89.  Subject  to  provisions  of  sectien  92  of  the  Act,  and  until  Times, 
any  su^  order  as  is  therein  mentioned  be  made   by  the 
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Lord  Chancellor,  the  times  of  the  sitting  of  each  GoucBij 
Ck>urt  in  matters  of  bankruptcy  shall  be  those  appointed  for 
the  transaction  of  the  general  business  of  the  Court,  unleas 
the  Judge  of  any  such  Court  shall  otherwise  order.  The 
appointment  of  a  special  day  or  days  for  a  sitting  o£  the 
Court  in  matters  of  bankruptcy  shall  not  prevent  the  (Tooxt 
from  hearing  and  determining  any  bankruptcy  matter  on  any 
day  appointed  for  the  general  business  of  the  Court  whan,  it 
may  seem  expedient  so  to  do. 
Cf .  section  92. 

RtTLES  BELATHra  TO  THE  BUSIKESS  OF  THS  HlOH  CoiTBT. 

90.  The  Judge,  with  the  approval  of  the  Lord  Chancellor^ 
shall  regulate  the  bankruptcy  sittings  and  vacations  of  the 
High  Court. 

91.  When  a  trustee,  under  section  57  of  the  Act,  brings 
an  action  in  the  High  Court  concerning  any  matter  not 
specially  assigned  by  the  Supreme  Court  of  Judicature  Act, 
1873,  or  Acts  amending  it  or  by  Bules  of  the  Supreme  Court, 
to  a  division  other  than  that  to  which  bankruptcy  business 
is  assigned,  he  shall  bring  his  action  in  the  division  to 
which  bankruptcy  business  is  assigned,  and  the  action  shall, 
unless  the  Court  otherwise  directs,  be  tried  by  the  Judge 
assigned  to  transact  and  dispose  of  bankruptcy  business. 

Cf .  section  67. 

92.  Any  Eegistrar  in  bankruptcy  may  act  for  any  other 
Begistrar  in  any  bankruptcy  matter  pending  in  the  said  Court. 

93.  The  senior  Begistrar's  office  shall  be  kept  open  daily, 
throughout  the  year,  from  ten  till  four  o'clock  except  on 
Sunday,  Christmas  Day,  Good  Friday,  the  Saturday  after 
G-ood  Friday,  Monday  and  Tuesday  in  Easter  week,  or  any 
day  appointed  for  a  public  fast  or  thanksgiving,  or  on  which 
the  Judge  may  direct  it  to  be  closed,  and  except  also  on  Satur- 
days, when  the  office  may  be  closed  at  two  o'clock.  nx>- 
vided  that  during  vacations  of  the  High  Court  the  office  shall 
be  opened  at  ten  and  dosed  at  two  o'clock. 

94.  The  bills  to  be  taxed  by  the  bankruptcy  taxing  masters 
shall  be  all  bills  of  costs,  charges,  fees,  and  disbursements  in 
matters  under  the  Act  (as  heretofore  have  been  taxed  by  tiie 
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said  masters),  and  all  other  taxable  bills  in  other  matters  in      "S,,  96. 
-which  the  High  Court  may  exercise  bankruptcy  jurisdiction,         101. 
and  such  taxable  bills  as  may  be  specially  referred  to  them  for 
taxation  by  any  County  Court,  subject  to  the  revision  of  the 
Court. 

95.  The  office  of  the  bankruptcy  Taxing  Masters  shall  be  Office  of 
open  for  the  transaction  of  business  throughout  the  year,  except  ™*®*®'' 
on  such  days  as  the  office  of  the  senior  Registrar  shall  be  closed. 

The  office  shall  be  open  from  ten  till  four,  except  on  Satur* 
days,  when  the  office  may  be  closed  at  two  o'clock. 

96.  The  business  of  the  bankruptcy  Taxing  Masters  shall  be  Master's 
transacted  by  them  in  person.  uamess. 

97.  Writs  of  execution  shall  issue  from  the  proper  depart-  Execution  on 
ment  of  the  Central  Office,  and  all  proceedings  thereon  and  in 

relation  thereto  shall  be  regulated  as  nearly  as  may  be  by  the 
Bules  of  the  Supreme  Court  for  the  time  being  in  force  in  rela- 
tion to  execution. 
See  R.  S.  G.  1883,  Ord.  XLII. 

Costs. 

98. — (1.)  The  Court  in  awarding  costs  may  direct  that  the  Awarding 
costs  of  any  matter  or  application  shall  be  taxed  and  paid  as  ^'^^* 
between  party  and  party  or  as  between  solicitor  and  client, 
or  that  full  costs,  charges,  and  expenses  shall  be  allowed,  or 
the  Court  may  fix  a  sum  to  be  paid  in  lieu  of  taxed  costs. 

(2.)  In  the  absence  of  any  express  direction  costs  of  an 
opposed  motion  shall  follow  the  eyent,  and  shall  be  taxed 
as  between  party  and  party. 

99.  Every  order  for  payment  of  money  and  costs,  or  either  Orders  to  be 
of  them,  shall  be  sealed,  and  be  signed  by  a  Eegistrar,  and  ■®*^®^»    ®* 
shall  be  forthwith  filed  with  the  proceedings. 

100.  All  costs  shall  be  in  the  discretion  of  the  Court,  and  Payment  of 

shall  be  paid  by  such  persons  as  the  Court  shall  order. 

This  will  extend  to  costs  of  a  shorthand  writer,   notwithstanding 
Rule  69.     (Exp,  Smith,  re  Albezette,  8  Ch.  D.  699.) 

101.  The  costs  directed  by  any  order  to  be  paid  shall  be  Taxation, 
taxed  on  production  of  an  office  copy  of  such  order,  and  the 
allocatur  being  duly  stamped  shall  be  signed  and  dated  by 

the  Master  or  Begistrar  taxing  the  costs. 

W.B.  i>  D 
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R.  102-         102.  In  a  County  Court,  costs  sliall  be  taxed  by  the  Begis- 
106.         trar  in  person. 

Hegistrar  to         ^03.  Where  the  estimated  assets  of  the  debtor  do  not  exceed 

tax  in  County  the  sum  of  300/.,  a  lower  scale  of  solicitor's  costs  shall  be 

-  allowed,    namely,    three -fifths    of    the    charges   ordinarily 

ofooetsif        allowed,  disbursements  being  added,  and  if  in  eiror,  any 

estate  under     charges  have  been  allowed  or  paid  on  the  higher  scale,  and 

the  gross  proceeds  of  the  assets  shall  be  ascertained  not  to 

exceed  300/.  the  excess  shall  be  disallowed,  and  if  paid,  shaU 

be  repaid  to  the  trustee. 

Ke?iewof  104.— (1.)  The  Board  of  Trade  may  require  the  taxation 

taxal^n.  ^^  ^^  hiXia  of  costs,  charges,  fees,  or  disbursements  of  any 
solicitor,  accountant,  auctioneer,  manager,  or  other  person, 
where  the  taxation  has  been  made  by  a  Registrar  of  a  County 
Court  to  be  reviewed  by  a  bankruptcy  Taxing  Master  of  the 
High  Court,  and  may  appear  on  the  review  of  such  taxation ; 
and  where  any  such  review  is  directed,  the  Hegistrar  of  the 
County  Court  shall  forward  to  such  Master  of  the  High  Court 
the  biU  which  is  required  to  be  reviewed,  and  such  Master 
shall  review  such  taxation.  If  upon  the  review  the  bill  is 
•allowed  at  a  lower  sum  than  that  allowed  by  the  Begistrar  of 
the  County  Court,  the  amount  disallowed  shall  be  repaid  to 
the  trustee. 

(2.)  The  solicitor,  accountant,  auctioneer,  manager,  or  other 
person  whose  bill  is  directed  to  be  reviewed,  shall  have  notice 
of  the  time  appointed  for  such  review,  and  the  costs  of  his 
appearance  thereat  shall  be  allowed  to  him  out  of  the  estate, 
imless  the  Court  otherwise  orders. 

Older  of  105.  The  costs  under  a  bankruptcy  petition  incurred  prior 

oo^ncoRed  ^  *^®  ^®*  meeting  of  creditors,  shall  be  paid  out  of  the  estate 
in  the  following  order  of  priority,  unless  the  Court  otherwise 
orders,  that  is  to  say,  first,  the  ad  valorem  duty  upon  the  assets 
re{ilized ;  next,  the  actual  expenses  incurred  in  realizing  any 
of  the  property. or  assets  of  the  debtor;  next,  the  fees  payable 
to  any  officer  of  the  Court  in  respect  of  any  business  done  by 
him  under  the  Act ;  next,  the  remuneration  of  any  special 
manager  appointed  by  the  official  receiver;  next,  the  taxed 
costs  of  the  petitioner ;  and  next,  the  charges  of  any  person 
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duly  appointed  to  assist  the  debtor  in  the  preparation  of  his     E.  106- 
statement  of  affairs.  110. 


106.  The  solicitor  in  the  matter  of  a  bankruptcy  petition  Solicitor's 
presented  by  the  debtor  against  himself  shall,  in  his  bill  of  ^?**^*^ 
costs,  give  credit  for  such  sum  or  security  (if  any)  as  he  may  debtor, 
have  received  from  the  debtor  as  a  deposit  on  account  of  the 

costs  and  expenses  to  be  incurred  in  and  about  the  filing  and 
prosecution  of  such  petition;  and  the  amount  of  any  such 
deposit  shall  be  noted  by  the  taxing  officer  upon  the  allocatur 
issued  for  such  costs. 

107.  Where  the  joint  estate  of  any  co-debtors  is  insuffi-  Goetsoutof 
cient  to  defray  any  costs  or  charges  properly  incurred  in  J^Jj^Je 
respect  thereof,  the  Court,  on  the  application  of  the  official  estates  of 
receiver  or  trustee,  may  order  such  costs  or  charges  to  be  °^"dwtors. 
paid  out  of  the  separate  estates  of  such  co-debtors,  or  any 

one  or  more  of  them.  The  Court  may  also  order  any  costs  or 
charges  properly  incurred  for  any  separate  estate  to  be  paid 
out  of  the  joint  estate  if,  in  the  opinion  of  the  Court,  it  shcdl 
be  just  so  to  do. 

108.  When  a  bill  of  costs  is  taxed  under  any  special  Costs  paid 
order  of  the  Court,  and  it  appears  by  such  order  that  the  S?^®'^"?f 
costs  are  to  be  paid  otherwise  than  out  of  the  estate  of  the  estate, 
bankrupt,  the  taxing  officer  shall  specially  note  upon  the 
allocatur  by  whom,  or  the  manner  in  which,  such  costs  are  to 

be  paid. 

109.  Upon  the  taxation  of  any  bill  of  costs,  charges,  or  Bills  of  ^oosts 
expenses  being  completed,  the  taxing  officer  shall  forthwith  *®  ^  ^^* 
file  such  bill  with  the  proceedings  in  the  matter,  and  shall 
thereupon  issue  to  the  person  presenting  such  bill  for  taxation 

his  allocatur,  or  certificate  of  taxation,  which  may  be  in  Form 
No.  96  in  the  Appendix. 

110.  Every  taxing  officer  shall  keep  a  register  of  all  bills  Begisterof 
taxed  by. him,  according  to  Form  No.  97  in  the  Appendix,  hills  taxed, 
and  shall,  within  fourteen  days  of  the  31st  day  of  December 

in  each  year,  make  a  return  to  the  Board  of  Trade,  according 
to  Form  No.  98  in  the  Appendix,  of  all  bills  taxed  by  him 
during  the  twelve  months  preceding  such  3 1  st  day  of  December. 

i>d2 


404  COURT  PROCEDURE. 

J*- *•*>  Appeals. 

112. 

—^ 111. — (1.)  Except  by  leave  of  tlie  Court,  there  shall  he  no 

on  appeaL^  appeal  to  the  Court  of  Appeal  from  any  order  made  by  consent, 
or  as  to  costs  only. 

(2.)  No  appeal  to  the  Court  of  Appeal  shall  be  brought 
from  any  order  relating  to  property  when  it  is  apparent  from 
the  proceedings  that  the  money  or  money's  worth  involved 
does  not  exceed  50/.,  unless  by  leave  of  the  Court. 

(3.)  No  appeal  shall  be  brought  in  respect  of  the  omission 
by  the  Court  appealed  from  to  exercise  any  discretionary 
power,  unless  the  Court  shall  in  its  judgment,  or  on  appli- 
cation made  at  the  hearing,  have  expressly  refused  to  exercise 
such  power,  in  which  case  the  refusal  may  be  made  a  ground 
of  appeal. 

Of.  section  104. 

Time  for  112.  Subject  to  the  powers  of  the  Court  of  Appeal  to  extend 

appeal.  ^j^g  ^^^q  under  special  circumstances,  no  appeal  to  the  Court 

of  Appeal  from  any  order  of  the  Court  shall  be  brought  after 
the  expiration  of  twenty-one  days.  The  said  period  shall  be 
calculated  from  the  time  at  which  the  order  is  signed,  entered, 
or  otherwise  perfected;  or,  in  the  case  of  the  refusal  of  an 
application,  from  the  date  of  such  refusal. 

8ee  section  141  and  Role  3,  from  which  it  appears  that  Sundays,  &c. 
are  included ;  but  in  the  case  of  the  last  day  for  appealing  falling  on 
a  Sunday,  &c.,  the  appeal  will  be  in  time  if  entered  on  the  next  business 
day. 

The  corresponding  rule  (143)  of  the  Rules  of  1870  was  held  not  to 
apply  to  cases  of  fraud.     {Ex  p.  £aum,  7  Ch.  D.  719.) 

If  the  circumstances  of  the  case  should  render  it  just  and  reasonable, 
the  Court  wiU  g^rant  leave  to  appeal,  even  after  the  twenty-one  days 
have  elapsed.  {Ex  p.  Oeisely  re  Stanger,  22  Gh.  D.  436.)  If  the  appellant 
does  not  appear  the  respondent  "mil  be  entitled  to  have  the  appeal  dis- 
missed with  costs,  without  proof  that  he  has  been  served  with  notice  of 
appeal.  {Ex  p.  Lowt^^  Ch.  D.  160.)  It  would  seem  doubtful  whether 
this  rule  applies  to  the  case  of  a  third  party  affected  by  the  order.  {Ex 
p.  Learoyd,  re  Fonlda,  10  Ch.  D.  3  ;  Exp,  Tucker,  12  Ch.  D.  308  ;  but  see 
Ex  p.  Wigg,  re  Johfuon.  12  Ch.  D.  905.) 

Where  an  appellant  had  been  ordered  to  give  security  for  costs,  and 
failing  so  to  do  the  respondent  Rave  notice  of  motion  to  dismiss  the 
appeal  for  want  of  prosecution,  and  afterwards,  but  before  the  motion  to 
dismiss  was  heard,  the  security  was  given,  it  was  held  that  the  appellant 
must  pay  the  costs  of  the  motion  to  dismiss  before  the  appeal  could  be 
heard.     {Ex  p,  IsaacSf  re  Baum,  10  Ch.  D.  1.) 
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113.  At  or  before  the  time  of  entering  an  appeal,  the  party     n,  113- 
intending  to  appeal  shall  lodge  in  the  High  Court  the  sum  of        116. 
20/.  to  satisfy,  in  so  far  as  the  same  may  extend,  any  costs  a^^^Jt^ToiT" 
that  the  appellant  may  be  ordered  to  pay.    Provided  that  the  ooets  ol 
Court  of  Appeal  may  in  any  special  case  increase  or  diminish  *PP^' 

the  amount  of  such  security  or  dispense  therewith. 

Ko  applioation  to  increaae  the  deposit  can  be  heard  after  the  appeal 
has  hem.  entered  and  the  ordinary  sum  deposited.  {Ex  p,  Lovering^  re 
Thorpe^  L.  B.  15  Eq.  291.)  A  country  solicitor  personally  attending  an 
appeid  is  entitled,  on  taxation,  to  the  charges  and  expenses  thereby  in- 
curred.    (Exp,  Foster f  re  Dickens^  8  Qi.  D.  598.) 

114.  Upon  entering  an  appeal,  a  copy  of  the  notice  of  appeal  Notice  of 
shall  forthwith  be  sent  by  the  appellant  to.the  Begistrar  of  the  ^PP**** 
Court  appealed  from,  who  shall  mark  thereon  the  date  when 
received  and  forthwith  file  the  same  with  the  proceedings, 

and  a  similar  notice  shall  be  delivered  by  the  appellant  to 
each  respondent  four  days  before  the  day  on  which  he 
intends  to  move. 

<* Forthwith"  meant,  irnder  the  corresponding  Rules  of  the  Act 
of  1869,  at  all  events  where  the  appeal  was  not  entered  till  the 
twenbrofirst  day,  as  soon  as  possible  after  entry  of  the  appeal  under 
the  drcumstances  of  the  case.  (Ex  p.  S'xlUnee^  7  Gh.  D.  238 ;  Ex  p, 
Dotmithomef  re  Cfreeti,  40  L.  T.  660  ;  Ex  p.  Lamb,  re  Southamy  19  Ch.  D. 
169  ;  Exp,  Lyon,  45  L.  T.  768  ;  Ex  p,  Williama,  re  Jones,  46  L.  T.  242.) 
The  effect  of  the  rule  is,  not  that  the  appellant  cannot  moTe  after  the 
four  days,  but  that  the  respondent  shall  have  at  least  four  days  in  which 
to  prepare  to  oppose  the  motion.  (Ex  p,  Liickes,  re  Wood,  L.  R.  7  Ch. 
302.)  The  four  days  need  not,  under  the  Rules  of  1869,  have  fallen 
within  the  twenty-one  days  given  for  appealing.  (Ex  p.  Saffery,  re 
Lambert,  5  Ch.  D.  366;  Be  Ambrose  Tin  and  Copper  Co.,  Taylor's  Case, 
8  Ch.  D.  643.)  Appealing,  however,  under  the  Judicature  Act  Rules, 
which  by  Rule  115  are  to  applv,  means  giving  notice  to  your  oppo- 
nent of  your  intention  to  app^,  by  serving  on  him  a  notice  of  appeal. 
(Ex  p,  Viney,  re  Gilbert,  4  Ch.  D.  794.)  It  is  presumed  that  the  entiv 
of  appeal  must.be  made  within  the  twenty-one  days,  although  there  is 
not  among  the  present  rules  a  rule  corresponding  to  Rule  143  of  the 
Rules  of  1870,  requiring  the  appeal  to  be  entered  within  and  not  later 
than  twenlnr-one  days,  for  it  would  seem  that  entering  the  appeal  is 
an  essential  part  of  **  appealing,"  and  as  such  must  be  done  within  the 
twenty-one  days.  If  not,  the  above  cited  cases  as  to  the  meaning  of 
**  forthwith,"  which  proceeded  very  largely  on  the  object  of  Rule  144  of 
the  Rules  of  1870,  will  be  less  direct  auuiorities. 

115.  The  Eegistrar  of  the  Court  appealed  from  ehall,  upon  File  of  pro- 
the  application  of  the  senior  Begistrar  of  the  High  Court,  o««^ff"» 
transmit  to  him  the  file  of  proceedings  in  the  matter  under 

appeal 
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2^  116-         ^^^'  Subject  to  the  foregoing  Boles  appeals  to  the  Court  of 
119.        Appeal  shall  be  regulated  hj  the  Boles  of  the  Sopreme  Court 
PhMsedunm   ^®'  ^®  *""*®  being  in  force  in  relation  to  such  appeals. 

appeaU  See  B.  S.  C.  1883,  Oid.  LYXn.,  and  note  to  aection  104,  mHUy  pp.  310, 

312. 
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PABT  n.— PBOCEEDINGS  FBOM  ACT  OF  BANK- 

BUPTCY  TO  DISCHABGR 

Deculratioit  of  Inabilitt  to  pat  Debts. 

117.  A  declaration  by  a  debtor  of  his  inability  to  pay  his 
debts  shall  be  dated,  signed,  and  witnessed,  and  shall  be  in 
the  Form  No.  3  in  the  Appendix,  with  soch  variations,  if  any, 
as  circumstances  may  require.  The  witness  shall  be  a  solicitor, 
or  justice  of  the  peace,  or  an  official  receiver  or  registrar  of  the 
Court. 
Cf.  flection  4  (f),  section  8. 

Bankruptcy  Notice. 

118.-— (1.)  A  bankruptcy  notice  shall  be  in  the  Form  No.  6 
in  the  Appendix,  with  such  variations  as  circumstances  may 
require. 

(2.)  A  bankruptcy  notice  may  be  issued  by  any  Court  in 
which  a  bankruptcy  petition  against  the  debtor  might  be 
filed. 

(3.)  A  bankruptcy  notice  shall  not  be  invalid  by  reason 
that  it  is  issued  by  a  wrong  Court,  but  in  such  case  the  Court 
may,  if  it  think  fit,  on  the  application  of  the  debtor,  order 
the  notice  to  be  set  aside  on  such  terms  as  to  costs  or  other- 
wise as  may  seem  just. 

Cf.  section  4  (g). 

119.  A  creditor,  desirous  that  a  bankruptcy  notice  maybe 
issued,  shall  produce  to  the  Begistrar  an  office  copy  of  the 
judgment  on  which  the  notice  is  founded  and  file  the  notice, 
together  with  a  request  for  issue,  which  shall  be  in  Form 
No.  5  in  the  Appendix,  with  such  variations  as  circumstances 
may  require.  The  creditor  shall  at  the  same  time  lodge  with 
the  Begistrar  two  copies  of  the  bankruptcy  notice  to  be 
sealed  and  issued  for  service. 
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120. — (1.)  Every  bankruptcy  notice  shall  be  indorsed  with    ^,  120- 
the  name  and  place  of  business  of  the   solicitor  actually        124. 
suing  out  the  same,  or  if  no  solicitor  be  employed,  with  a  memo-  indonemexir 
randum  that  it  is  sued  out  by  the  creditor  in  person.  of  addreas, 

(2.)  There  shall  also  be  indorsed  on  every  bankruptcy 
notice  an  intimation  to  the  debtor  that  if  he  has  a  counter- 
claim, set-off,  or  cross  demand  which  equals  or  exceeds  the 
amount  of  the  judgment  debt,  and  which  he  could  not  have 
set  up  in  the  action  in  which  the  judgment  was  obtained, 
he  must  within  the  time  specified  in  the  notice  file  an  affidavit 
to  that  effect  with  the  Begistrar. 

(3.)  In  the  case  of  a  notice  served  in  England  the  time  shall 
be  three  days.  In  the  case  of  a  notice  served  elsewhere  the 
Begistrar,  when  issuing  the  notice,  shall  fix  the  time. 

121.  The  filing  of  such  affidavit  shall  operate  as  an  applica-  Application 
tion  to  set  aside  the  bankruptcy  notice,  and  thereupon  the  ^  ^  Bade, 
Begistrar  shall  fix  a  day  for  hearing  the  application-,  and  not 

less  than  three  days  before  the  day  so  fixed  shall  give  notice 
thereof  both  to  the  debtor  and  the  creditor,  and  their  respective 
solicitors,  if  known.  If  the  application  cannot  be  heard  until 
after  the  expiration  of  the  time  specified  in  the  notice  as  the 
day  on  which  the  act  of  bankruptcy  will  be  complete,  the 
Begistrar  shall  extend  the  time,  and  no  act  of  bankruptcy 
shaU  be  deemed  to  have  been  committed  under  the  notice 
until  the  application  has  been  heard  and  determined. 

122.  Subject  to  the  power  of  the  Court  to  extend  the  time,  Dm-ation  ol 
a  bankruptcy  notice  to  be  served  in  England  shall  be  served  ^^otice. 
within  one  month  from  the  issue  thereof. 

123.  A  bankruptcy  notice  shall  be  served,   and   service  Service  of 
thereof  shall  be  proved  in  the  like  manner  as  is  by  these  ^^*^^' 
Bules  prescribed  for  the  service  of  a  creditor's  petition. 

Seefiostf  p.  412. 

124.  When  the  Court  makes  an  order  setting  aside  the  Setting  aside 
bankruptcy  notice  it  may  at  the  same  time  declare  that  no  act  notice. 

of  bankruptcy  has  been  committed  by  the  debtor  under  such 
notice. 
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S  Bamkbcptcy  PFrmojr. 

1:25.  Every  petition  Bhall  be  fairiy  written  or  printed,  or 

f  poll-  partly  written  and  partly  printed,  and  no  alt«ations,  inter- 
lineations, or  erasuree  ehall  be -made  without  the  leare  of  the 
KegiHtrar  except  to  far  as  may  be  neceaeaiy  to  adapt  a  printed 
form  to  the  circumstances  of  the  particular  case.  A  debtor's 
petitinn  shall  be  in  Form  No.  4,  and  a  creditor'B  petition  shall 
1>e  in  Form  No.  10  in  the  Appendix,  with  such  varistionB  as 
oiroumstances  may  require. 

cr.  Ncotioiu  fl,  T,  8. 

•r  1 20.  Where  a  debtor  has  for  the  greater  part  of  six  months 

next  proc(><ling  the  presentation  of  a  bankruptcy  petitioii, 
ciirriiiil  on  businosa  within  the  district  of  one  Court  and 
rcHJili'd  within  the  district  of  another  Court,  the  petition  shall 
bo  fllud  in  the  Court  within  the  district  of  which  he  has 
carried  on  business. 
Cf.  icotlan  efi. 

tlon.  127.  Every  bankruptcy  petition  shall  be  attested.     If  it  be 

alti'ntod  in  l-lnglund  the  witness  must  be  a  solicitor  or  justice 
of  the  i>oac('  or  on  official  receiver  or  registrar  of  the  Court. 
If  it  be  attcHtcd  out  of  England  the  witness  must  be  a  judge 
or  mngislnite  or  a  Dritisb  consul  or  vice-consul  or  a  notary 
public. 
hj  I'JH.— (I.)   tliwn  thi'  prcKcutation  of  a  petition  either  by 

**■  the  di'btor  or  by  a  creditor  the  petitioner  shall  deposit  with 
the  official  receiver  the  sum  of  fire  pounds,  and  such  further 
sum  (if  any)  ns  the  Court  may  from  time  to  time  direct,  to 
cover  the  fees  and  cxiiensos  to  be  incurred  by  the  official 
receiver. 

(2.)  The  officiid  receiver  shall  account  for  the  money  so  de- 
ponitcd  to  the  creditor,  or,  as  the  ease  may  be,  to  the  debtor's 
estate,  and  any  sum  so  paid  by  a  petitioning  creditor  shall 
bo  repaid  to  him  out  of  the  first  net  proceeds  of  the  estate. 

OitEDiToit's  Petition. 

-  tot  129.  A  i>etit!oning  creditor  who  is  resident  abroad,  or  whose 

estate  is  vested  in  a  trustee  under  any  law  relating  to  bank- 
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ruptcy,  or  against  whom  a  petition  is  pending  under  tlie  Act,     J^^  130- 
or  who  has  made  default  in  payment  of  any  costs  ordered  by        134. 
any  Court  to  be  paid  by  him  to  the  debtor,  may  be  ordered  to  '  ^ 

give  security  for  costs  to  the  debtor. 
Of.  section  7. 

130.  Eyery  creditor's  petition  shall  be  verified  by  affidavit,  Yerification 
and  when  it  is  filed  there  shall  be  lodged  with  it  two  or  more  *^^  «>pi«8. 
copies  to  be  sealed  and  issued  to  the  petitioner. 

131.  When  the  petitioning  creditor  cannot  himself  verify  all  Who  to 
the  statements  contained  in  his  petition,  he  shall  file  in  support  ^^^y- 
of  the  petition  the  affidavit  of  some  person  who  can  depose  to 
them. 

132.  Where  a  petition  is  presented  by  two  or  more  creditors  Joint  peti- 
jointly,  it  shall  not  be  necessary  that  each  creditor  shall  de-  ***^'^®"* 
pose  to  the  truth  of  aU  the  statements  which  are  within  his 

own  knowledge ;  but  it  shall  be  sufficient  that  each  statement 
in  the  petition  is  deposed  to  by  someone  within  whose  know- 
ledge it  is. 

133.  After  the  presentation  of  a  creditor's  petition,  and  Petition  to  be 
before  sealing  the  copies  of  the  petition  for  service,  the  i»vo**i»a*od. 
statements  in  the  petition  shall  be  investigated  by  the  Begis- 

trar,  and  where  some  of  the  statements  in  the  petition  cannot 
be  verified  by  affidavit,  witnesses  may  be  summoned  to  prove 
the  same. 

1 34.  After  the  presentation  of  a  petition,  upon  the  applica-  interim 
tion  of  a  creditor,  or  of  the  debtor  himself,  and  upon  proof  receiver, 
by  affidavit  of  sufficient  groimds  for  the  appointment  of  the 
official  receiver  as  interim  receiver  and  manager  of  the  pro- 
perty of  the  debtor,  or  any  part  thereof,  the  Court  may,  if  it 
thinks  fit,  upon  such  terms  as  to  deposit  for  expenses  and 
otherwise  as  may  seem  just,  make  such  appointment;  and 
where  the  petition  is  dismissed  the  creditor  shall,   imless 

the  Court  otherwise  orders,  pay  the  costs  of  the  official 
receiver  as  interim  receiver  and  manager,  and  the  Court 
shall,  if  required,  adjudicate  with  respect  to  any  damages 
or  claim  thereto  arising  out  of  his  appointment,  or  make  such 
order  thereon  as  it  thinks  fit,  and  such  order  shall  be  final 
and  conduaive  between  the  parties,  and  between  them  or 
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S.  136-     ^ther  of  them  and  the  official  reoeiTer,  unleea  the  dedsioii 
138.        be  appealed  from. 

Cf.  MctioQ  10.  Under  Role  33  of  the  Boles  of  1870  the  Court  had 
power  to  sppctint  m  reocirer  cr  manager.  Now  onlj  the  official  leeeifei 
can  be  appointed,  and  he  w01  be  reoeiv-er  ffW  manager.  Probsblj  he 
irill  not  dnring-  the  interim  between  petitian  and  recaeiTin^  order  exerose 
the  power  of  appointrng  a  npedal  manager  imder  aeetioQ  12.  The 
poidtion  of  a  receirer  under  the  farmer  Rule  was  oonsidered  hi  Ex  p.  Jm§^ 
re  VuviM,  L.  R.  9  Ch.  133 ;  JE>  p.  Wmrrm^  rt  /oyer,  I«.  R.  10  Ch.  222 ; 
hx  p.  Jffrrif,  re  Hmwrt,  L.  R.  9  Ch.  144 ;  Exp.  Tmylor,  re  Mwrrimp^  L.  R. 
18  £q.  266. 


Time  of 
hearing. 


Sereral 
zespondentfl. 


Debtor 
intending  to 
■howcauflo. 


1 35.  The  Registrar  shall  appoint  the  time  and  place  at  which 
the  petition  will  be  heard,  and  notice  thereof  shall  be  written 
on  the  x>etition  and  sealed  copies,  and  where  the  petition  has 
not  been  served  the  Begistrar  may  from  time  to  time  alter 
the  first  day  so  appointed,  and  appoint  another  day  and  hour. 

136.  Where  there  are  more  respondents  than  one  to  a  peti- 
tion the  rules  as  to  service  shall  be  observed  with  reepect  to 
each  respondent,  but  where  all  the  respondents  have  not  been 
served,  the  x)etition  may  be  heard  separately  or  collectively 
as  to  the  respondent  or  such  of  the  respondents  as  has  or  have 
been  served,  and  separately  or  collectively  as  to  the  respondents 
not  then  served  according  as  service  upon  them  is  effected. 

137.  Where  a  debtor  intends  to  show  cause  against  a  x>etition 
he  shall  file  a  notice  with  the  Registrar  specifying  the  state- 
ments in  the  petition  which  he  intends  to  deny  or  dispute,  and 
transmit  by  post  to  the  petitioning  creditor  and  his  solicitor, 
if  known,  a  copy  of  the  notice  three  days  before  the  day  on 
which  the  petition  is  to  be  heard. 

iVn  unintentional  omission  to  give  the  proper  notice  is  merely  a  question 
of  ooeis,  and  will  not,  subject  to  the  creditor's  having  an  opportunity  to 

give  evidence  in  contradiction,  prevent  the  debtor  from  disputing  at  the 
earing  the  validity  of  the  debt  {Ex  p.  Dale^  3  Ch.  D.  322),  even  after 
withdrawal  of  notice.     (See  Ex  p,  Learoyd,  rt  Zuttman,  13  Ch.  D.  321.) 


Non-appear^ 

anceof 

debtor. 


138.  If  the  debtor  does  not  appear  at  the  hearing,  the  Court 
may  make  a  receiving  order  on  such  proof  of  the  statements  in 
the  petition  as  it  shall  think  sufficient. 

Apparently  the  Court  will  not,  however,  make  a  receiving  order 
merely  on  the  affidavit  verifying  the  petition  (Ex  p,  Littdwy^  L.  R.  19  Eq. 
52),  since  the  object  of  that  affidavit  is  merely  to  justify  the  sealing  of  the 
petition. 
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139.  On  the  appearance  of  the  debtor  to  show  cause  against  'S,.  139- 
the  petition,  the  petitioning  creditor's  debt,  and  act  of  bank-  142. 
ruptcy,  or  such  of  those  matters  as  the  debtor  shall  have  given  Appearance 
notice  that  he  intends  to  dispute,  shall  be  proved,  and  if  any  ofdebtor  to 
new  evidence  of  those  matters,  or  any  of  them,  shall  be  given,  ^^  caiiae. 
or  any  witness  or  witnesses  to  such  matter  shall  not  be  pre- 
sent for  cross-examination,  and  further  time  shall  be  desired 

to  show  cause,  the  Court  shall,  if  it  thinks  the  application 
reasonable,  grant  such  further  time  as  it  may  think  fit. 

Where  a  debtor  g^ves  notice  to  dispute,  and  appears  at  the  hearing  but 
does  not  adduce  eyidenoe,  the  disputed  statements  should  be  proved 
afresh.  {Exp,  Doddy  re  OnnatoHy  3  Ch.  D.  452.)  It  was  held  under  the 
Act  of  1869  that  the  evidence  used  on  a  debtor's  summons  could  not  be 
used  on  the  hearing  unless  notice  to  use  it  had  been  given,  and  therefore 
that  a  petitioning  creditor  must  on  the  hearing  prove  service  of  the 
summons  though  the  debtor  had  admitted  it  "^en  the  summons  was 
heard.  {Exp.  Rogerty  16  Gh.  D.  207.)  Probably  this  will  apply  now  to 
the  case  of  a  bankruptcy  notice. 

140.  If  any  creditor  neglects  to  appear  on  his  petition,  no  Non-appear« 
subsequent  petition  against  the  same  debtor  or  debtors,  or  ^^.^^ 
any  of  them,  either  alone  or  jointly  with  any  other  person, 

shall  be  presented  by  the  same  creditor  in  respect  of  the 
same  act  of  bankruptcy  without  the  leave  of  the  Court  to 
which  the  preyious  petition  was  presented. 

In  Ex  p.  Lovty  re  Jagger,  L.  R.  17  Eq.  454,  a  petition  in  bankruptcy 
was  presented  founded  on  non-compliance  with  a  debtor's  summons 
under  the  Act  of  1869.  Before  the  day  fixed  for  the  hearing  the  debtor 
promised  the  petitioning  creditor  to  secure  his  debt  and  to  pay  his  other 
creditors,  and  so  the  petition  was  dismissed  for  want  of  prosecution. 
The  debtor  then  refused  to  fulfil  his  promise.  It  was  held  that  there 
had  been  no  condonation  of  the  act  of  bankruptcy,  and  that  the  creditor 
having  obtained  special  leave  might  present  a  now  petition. 

141.  The  personal  attendance  of  the  petitioning  creditor  Personal 
and  of  the  witness  or  witnesses  to  prove  the  debt,  and  act  of  ^^^^  ^' 
bankruptcy  or  other  material  statements,  upon  the  hearing  of  dispensed 
the  petition,  may,  if  the  Court  shall  think  fit,  be  dispensed  with,  '''^th. 

« 

142.  Where  proceedings  on  a  petition  have  been  stayed  for  Proceeding 
the  trial  of  the  question  of  the  validity  of  the  petitioning  ^^  *™^  ^^ 
creditor's  debt,  and  such  question  has  been  decided  in  favour  question. 

of  the  validity  of  the  debt,  the  petitioning  creditor  may  apply 
to  the  Eegistrar  to  fix  a  day  on  which  further  proceedings  on 
the  petition  may  be  had,  and  the  Begistrar  on  production  of 
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the  judgment  of  the  Court  in  which  the  question  was  tried, 
or  an  office  copy  thereof,  shall  give  notice  to  the  petitioner  by 
post  of  the  time  and  place  fixed  for  the  hearing  of  the  petition, 
and  a  like  notice  to  the  debtor  at  the  address  given  in  his  notice 
to  dispute,  and  also  to  their  respective  solicitors,  if  known. 

When  the  debt  has  been  establuibed  by  a  ooort  of  first  instance,  the 
registrar  has  a  judioial  discretion  to  proceed  with  the  petition,  but  should 
not  do  so  if  satisfied  that  a  bond  jMt  appeal  is  pending  till  aftv  the 
appeal  is  disposed  of.  Before  fixing  a  day  for  continuing  the  registrar  is 
bound  to  require  production  of  the  jndnnent  or  an  office  copy  thereof, 
bat  an  irregularity  in  this  respect  may  be  waived  by  the  appearance  of 
the  debtor  or  his  soUdtor  on  the  day  fixed  without  taking  the  objection, 
which  in  such  case  cannot  be  raised  afterwards.  (Ex  p,  YeaimaH^  16 
Ch.  D.  283.) 

143.  Where  proceedings  on  a  petition  have  been  stayed  for 
the  trial  of  the  question  of  the  validity  of  the  petitioning 
creditor's  debt,  and  such  question  has  been  decided  against 
the  validity  of  the  debt,  the  debtor  may  apply  to  the  Begis- 
trar  to  fix  a  day  on  which  he  may  apply  to  the  Court  for 
the  dismissal  of  the  petition  with  costs,  and  the  Begistrar  on 
the  production  of  the  judgment  of  the  Court  in  which  the 
question  was  tried,  or  an  office  copy  thereof,  shall  give  notice 
to  both  the  petitioner  and  debtor  (and  to  their  respective 
solicitors,  if  known)  by  x>ost  of  the  time  and  place  fixed  for 
the  hearing  of  the  application. 


Personal 
service. 

Substituted 
sendee. 


Sekvice  of  Creditob's  Petition. 

144.  A  creditor's  petition  shall  be  personally  served  by  deli- 
vering to  the  debtor  a  sealed  copy  of  the  filed  petition. 

145.  A  petition  shall  be  served  upon  the  debtor  by  an  officer 
or  bailiff  of  the  Court,  or  by  the  creditor  or  his  solicitor,  or  by 
some  person  in  their  employ ;  provided  that  if  personal  service 
cannot  be  effected,  the  Court  may  extend  the  time  for  hearing 
the  petition,  or  if  the  Court  is  satisfied  by  affidavit  or  other 
evidence  on  oath  that  the  debtor  is  keeping  out  of  the  way 
to  avoid  such  service,  or  service  of  any  other  legal  process,  or 
that  for  any  other  cause  prompt  personal  service  cannot  be 
effected,  it  may  order  substituted  service  to  be  made  by 
deliveiy  of  the  petition  to  some  adult  inmate  at  his  usual 
or  last  known  residence  or  place  of  business,  or  by  registered 
letter,  or  in  such  other  manner  as  the  Court  may  direct,  and 
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that  such  petition  shall  then  be  deemed  to  have  been  duly     j^^  146- 
serred  on  the  debtor.  149. 


Seryioe  by  the  clerk  of  a  BoUcitor  was  held  sufficient  under  Rule  61  of  . 
the  Rules  of  1870.     {£x  p.  Lancaster,  3  Gh.  D.  498.}    This  decision  is  now 
embodied  in  the  present  Rule. 

The  validity  of  the  service  made  in  pursuance  of  an  order  for  substituted 
service  may  be  questioned  at  the  hearing,  although  the  order  still  stands 
{Ex  p.  Chatteris,  re  Studer,  L.  R.  10  Ch.  227  ;  and  see  Ex  p.  CLoghlen, 
L.  R.  6  Ch.  406] ;  but  the  Court  will  not  set  aside  an  order  for  substituted 
service,  even  though  it  appear  that  it  was  obtained  on  extremely  un- 
satisfactory evidence,  if  it  appear  that  the  debtor  was  staying  away  in 
order  to  avoid  service.     {Re  Williams,  L.  R.  8  Ch.  690.) 

As  to  when  substltutea  service  should  be  allowed,  aee  Ex  p,  Chatteris, 
re  Studer,  ubi  sup. 

The  Court  of  the  district  in  which  the  debtor  last  resided  has  jurisdic- 
tion to  order  substituted  service.  {Ex  p.  North  Kent  Bank,  re  Rouldstcorth, 
9  Ch.  D.  333.) 

146.  Service  of  the  petition  shall  be  proved  by  affidavit,  Proof  of 
with  a  sealed  copy  of  the  petition  attached,  which  shall  be  filed  *®'^<»- 
in  Court  forthwith  after  the  service. 

It  was  held,  under  the  Act  of  1869,  that  although  it  was  important 
that  the  rules  should  be  observed  they  were  after  all  merely  directory,  and 
therefore  where  copies  of  the  petition  for  adjudication  were  sealed  by  the 
registrar  on  being  shown  an  affidavit  of  service  of  a  debtor's  summons 
which  had  not  at  that  time  been  filed,  it  was  held  that  the  adjudication 
was  not  invalidated.  {Ex  p.  Hunt,  L.  R.  8  Ch.  234. )  Now  by  Rule  26  non- 
compliance with  the  Rules  shall  not  render  any  proceeding  void,  unless 
the  Court  shall  so  direct,  but  such  proceeding  may  be  set  aside,  either 
wholly  or  in  part,  as  irregular,  or  amended  or  otherwise  dealt  with  in 
such  manner  and  upon  such  terms  as  the  Court  may  think  fit. 

147.  An  application  for  extension  of  time  for  hearing  a  Extension  of 
petition  shall  be  in  writing,  but  need  not  be  supported  by  *""^®* 
affidavit,  unless  in  any  case  the  Court  shall  otherwise  require. 

148.  Where  a  debtor  petitioned  against  is  not  in  England,  Service  out  of 
the  Court  may  order  service  to  be  made  within  such  time  ^  ^^' 
and  in  such  manner  and  form  as  it  shall  think  fit. 

The  order  is,  of  course,  ex  parte.  {Ex  p.  Biain,  re  Sawers,  12  Ch.  D. 
at  p.  623.) 

Heariko  of  Petition. 

149. — (1.)  Where  a  petition  is  filed  by  a  debtor  the  Court  Proceedings 
shall  forthwith  make  a  receiving  order  thereon.  ^^  petition. 

(2.)  A  creditor's  petition  shall  not  be  heard  until  the  expira- 
tion of  eight  days  from  the  service  thereof ,  Provided  that — 

Where  the  act  of  bankruptcy  alleged  is  that  the  debtor  has 
filed  a  declaration  of  inability  to  pay  his  debts,  or  where 
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B.  160 
164. 


it  is  proved  to  tlie  satiaf  action  of  the  Court  that  the  debtor 
has  absconded,  or  in  any  other  case  for  good  cause  shown, 
the  Court  may,  on  such  terms,  if  any,  as  it  may  think 
fit  to  impose,  hear  the  petition  at  such  earlier  date  as 
it  may  deem  expedient. 

Of.  sections  7,  8. 


Beoe^Ting 
order. 


Beoeiving 
(nder  on 
bankruptcy 
notice. 


Stay  of 
proceedings. 


Advertise- 
ment. 


Costs  of 
petition,  Ac. 


Eeceiyino  Order. 

150. — (1.)  A  receiving  order  shall  be  in  one  of  the  Forms 
Nos.  28  and  29  in  the  Appendix,  with  such  variations  aa 
circumstances  may  require. 

(2.)  When  a  receiving  order  is  made,  the  Court  shall  at  the 
same  time  fix  a  day  for  the  public  examination  of  the  debtor. 

Cf.  sections  5,  17. 

151.  A  receiving  order  shall  not  be  made  against  a  debtor 
on  a  petition  in  which  the  act  of  bankruptcy  alleged  is  non- 
compliance with  a  bankruptcy  notice  within  the  appointed  time, 
where  such  debtor  shall  have  applied  to  set  aside  such  notice 
until  after  the  hearing  of  the  application,  or  where  the  notice 
has  been  set  aside,  or  during  a  stay  of  the  proceedings  thereon ; 
but  in  such  case  the  petition  shall  be  adjourned  or  dismissed 
as  the  Court  may  think  fit. 

152.  There  may  be  included  in  a  receiving  order,  an  order 
staying  any  action  or  proceeding  against  the  debtor  or  staying 
proceedings  generally. 

153. — (1.)  Where  a  receiving  order  is  made,  the  Eegistrar 
shall  forthwith  give  notice  thereof  to  the  official  receiver  and 
to  the  Board  of  Trade. 

(2.)  The  of&cial  receiver  shall  forthwith  send  notice  thereof 
to  such  local  paper  as  the  Board  of  Trade  may  from  time  to 
time  direct,  or  in  default  of  such  direction,  as  he  may  select. 

(3.)  The  notices  shall  be  in  the  Forms  Nos.  30  and  127  in  the 
Appendix  with  such  variations  as  circumstances  may  require ; 
but  the  Board  of  Trade  may  from  time  to  time  alter  such  forms 
or  direct  other  forms  to  be  used  in  lieu  thereof. 

154.  All  proceedings  under  the  Act  down  to  and  including 
the  making  of  a  receiving  order  shall  be  at  the  cost  of  the 
party  prosecuting  the  same,  but  when  a  receiving  order  is 
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made  tlie  Court  may  make  an  order  for  the  payment  of  the    H.  166- 
coBts  of  the  petitioning  creditor  (including  the  costs  of  the  bank-        167. 
ruptcy  notice  (if  any)  sued  out  by  him)  out  of  the  first  net 
proceeds  of  the  estate,  and  a  composition  or  scheme  which 
does  not  provide  for  the  payment  in  full  of  any  costs  so 
awarded  may  be  disallowed. 

When  the  proceeds  of  the  estate  are  not  sufficient  for  the 
payment  of  any  costs  necessarily  incurred  by  the  official  receiver 
(in  excess  of  the  deposit)  between  the  making  of  a  receiving 
order  and  the  conclusion  of  the  first  meeting  of  creditors,  the 
Court  may  order  such  costs  to  be  paid  by  the  party  prosecuting 
the  proceedings. 

It  was  held  under  the  Act  of  1869,  that  the  costs  of  realising  the  estate 
come  first  {Ex  p.  Fearce,  re  Mew^  2  Gh.  D.  320),  and  where  more  than  one 
petition  was  presented  against  the  same  person  it  was  held  that  the  costs 
of  that  on  which  adjudication  was  made  were  to  he  first  paid.  [Ex  p, 
Fage,  re  Springall,  25  L.  T.  716.) 

Adjudication. 

155.  At  the  time  of  making  a  receiving  order,  or  at  any  Adjudication 
time  thereafter,  the  Court  may,   on  the  application  of  the  of  deWw?  ^^ 
debtor  himself,  adjudge  him  bankrupt.     Such  application  may 

be  made  orally  and  without  notice. 
Of.  section  20. 

156.  When  a  receiving  order  has  been  made,  and  no  creditors  Adjudication 
attend  at  the  time  and  place  appointed  for  the  first  meeting,  or  o?o^r**  ^" 
one  adjournment  thereof,  or  if  sufficient  creditors  do  not  attend  parties, 
there  to  pass  a  special  resolution,  or  where  the  official  receiver 

satisfies  the  Court  that  the  debtor  has  absconded,  or  that  the 
debtor  does  not  intend  to  propose  a  comx>osition  or  scheme, 
or  in  any  of  the  other  cases  mentioned  in  the  Act,  the  Court 
may,  either  on  the  application  of  a  creditor,  or  of  the  official 
receiver,  forthwith  adjudge  the  debtor  bankrupt. 

157. — (1.)  An  order  of  adjudication  shall  be  in  the  Form  Fonnand 
No.  38  in  the  Appendix,  with  such  variations  as  circumstances  ^^  ^' 
may  require. 

(2.)  When  a  debtor  is  adjudged  bankrupt,  the  registrar 
shall  forthwith  give  notice  thereof  to  the  official  receiver  and 
to  the  Board  of  Trade,  who  shall  advertise  and  gazette  the 
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R.  168-     adjudication  in  the  like  manner  as  is  provided  in  tlie  case  of. 
161.         a  receiving  order. 

Order  annid^  ^^®' — ^  ^ ')  '^  order  annulling  an  adjudication  may  be  in  the 
lingadjadioa-  Form  No.  41  in  the  Appendix,  with  such  variations  as  oircum- 
^^^'  stances  may  require. 

(2.)  When  an  adjudication  is  cumulled  the  Eegistrar  shall 
forthwith  give  notice  thereof  to  the  Board  of  Trade  in  order 
that  the  annulment  may  be  gazetted. 
Cf.  sections  23,  26. 


Object  of 
meetings. 


NoUoeof 
application. 


Evidence  and 
order. 


OOMFOSITION  OR  SCHRBCE  UNDER  SECTIONS  18  OR  23. 

159.  When  the  creditors,  pursuant  to  section  18,  resolve  to 
entertain  a  proposal  for  a  composition  or  scheme  the  terms 
of  the  composition  or  scheme  shaU  be  settled  at  the  first  meeting 
or  adjournments  thereof.  The  subsequent  meeting  shall  be 
held  for  the  purpose  of  confirming  or  rejecting  the  composition 
or  scheme.  If  the  composition  or  scheme  is  rejected,  the 
meeting  may  proceed  to  appoint  a  trustee. 

Gf.  sections  18,  23. 

160.  The  party  applying  to  the  Court  to  sanction  a  compo- 
sition or  scheme,  shall  not  less  than  seven  days  before  the  day 
appointed  for  hearing  the  application,  send  notice  of  his  appli- 
cation to  the  official  receiver,  and  to  every  creditor  who  has 
proved. 

161. — (1)  The  Court  before  sanctioning  a  composition  or 
scheme  shall,  in  addition  to  investigating  the  other  matters  as 
required  by  the  Act,  require  proof  that  the  provisions  of  sub- 
sections ( 1 ),  (2),  and  (3)  of  section  1 8  of  the  Act  have  been  com- 
plied with.  An  order  sanctioning  a  composition  or  scheme  shall 
be  in  the  Eorm  No.  47  in  the  Appendix,  with  such  variations  as 
circimistances  may  require. 

(2)  The  Begistrar  shall  forthwith  send  notice  to  the  Board 
of  Trade  of  eveiy  order  made  on  an  application  to  sanction  a 
composition  or  scheme,  and  the  Board  of  Trade  shall  gazette 
the  same.  The  notice  may  be  in  the  Eorm  No.  127  (4)  in  the 
Appendix,  with  such  variations  as  circumstances  may  require, 
but  the  Board  of  Trade  may  from  time  to  time  alter  such 
form. 

Gf.  section  18  (1),  (2),  and  (3). 
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162.  At  the  time  a  composition  or  scheme  is  sanctioned,  the     £,  162* 
Court  may  correct  or  supply  any  accidental  or  formal  slip,        168. 


error,  or  omission  therein,  but  no  alteration  in  the  substance  Correction  of 
of  the  composition  or  scheme  shall  be  made.  formal 

163.  When  a  composition  or  scheme  is  sanctioned,  the  official     ^    ^' 
receiver  shall  forthwith  put  the  debtor  (or,  as  the  case  may  be,  jf  gcheme^ 
the  trustee  under  the  composition  or  scheme)  into  possession  sanctioned, 
of  the  debtor's  property.     The  Court  shall  also  rescind  the 
receiving  order. 

164.  Where  a  composition  or  scheme  is  sanctioned,   and  Non-pay- 
default  is  made  in  any  payment  thereunder,  either  by  the  debtor  ^^p^tion. 
or  the  trustee  (if  any),  no  action  to  enforce  such  payment  shall 

lie,  but  the  remedy  of  any  person  aggrieved  shall  be  by  appli- 
cation to  the  Court. 

165.  Where  a  composition  or  scheme  is  annulled,  the  pro-  Vesting  of 
perty  of  the  debtor  shall,  imless  the  Court  otherwise  directs,  P«>per^  on 

*     ^^     .  ,  ^  .      ^,        /«  .  1  .         i        1  ^1  ,   ,  '  annulment  of 

forthwith  vest  in  the  official  receiver  to  whom  the  estate  was  composition. 

originally  assigned,  without  any  special  order  being  made  or 

necessary. 

166.  Where  a  composition  or  scheme  is  annulled  the  Annulment 
trustee  under  the  composition  or  scheme  shall  pay  over  and  ?^  compoai- 
account  for  to  the  trustee  under  the  bankruptcy  any  moneys 

or  property  of  the  debtor  which  have  come  to  his  hands. 

167.  Where  under  any  compoBition  or  scheme  provision  is  Dividends 
made  for  the  payment  of  any  moneys  to  creditors  entitled  ^^tion^w" 
thereto,  and  any  claim,  in  respect  of  which  a  proof  has  been  s<^eme. 
lodged,  is  disputed,  the  Court  may,  if  it  shall  think  fit,  direct 

that  the  amount  which  would  be  payable  upon  such  claim,  if 
established,  shall  be  secured  in  such  manner  as  the  Court  shall 
direct,  until  the  determination  of  the  claim  so  disputed ;  and 
on  the  determination  thereof  the  sum  so  secured  shaU  be  paid 
as  the  Court  may  direct. 

Statement  of  Affaibs. 

168.  Every  debtor  shall  be  furnished  by  the  official  receiver  How  made 
with  instructions  for  the  preparation  of  his  statement  of  affairs.  ^^  * 

The  statement  of  affairs  (which  shall  be  made  out  in  duplicate, 
and  one  copy  of  which  shall  be  verified)  shall  be  in  the  Form 
No.  35  in  tiie  Appendix,  with  such  variations  or  additions  as 

W.B.  E  B 
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S«  169-     circumstances  may  require,  or  in  such  other  form  as  the  Board 
174,        of  Trade  may  from  time  to  time  direct. 

The  official  receiver  shall  file  in  Court  the  verified  statement 
of  affairs  submitted  to  him  by  the  debtor. 
Of.  section  16. 


Proof  of  Debts. 

Form  of  169.  A  creditor's  proof  shall  be  in  the  Form  No.  52  in  the 

proof.  Appendix,  with  such  variations  as  circumstances  may  require. 

Gf .  sections  87,  39,  Schedule  11. 

Time  for  170.  A  proof  intended  to  be  used  at  the  first  meeting  shall 

lodgmg  -fje  lodged  with  the  official  receiver  not  less  than  one  clear  day 

before  the  day  appointed  for  such  meeting. 

list  of  proofs      171.  The  official  receiver,  or,  as  the  case  may  be,  the  trustee 
ana^^s  to  ^  ^,,y  ,,^pt^  j,„,,^g  3HaU  on  the  first  day  of  e.erj 

monUi,  send  to  the  Begistrar  a  certified  list  of  all  proofs,  if  any, 
tendered  during  the  month  next  preceding,  distinguishing  in 
such  list  the  proofs  admitted,  those  rejected,  and  such  as  stand 
over  for  further  consideration,  and  in  the  case  of  proofs 
admitted  or  rejected  he  shall  transmit  the  proofs  themselves 
for  the  purpose  of  being  filed. 

Transmission        172.  When  a  trustee  is  appointed,  the  proofs  of  debts  that 

from  official     have  been  received  by  the  official  receiver  and  which  have  not 

receiver  to 

trustee.  already  been  filed  shall  be  handed  over  to  the  trustee,  but  the 

official  receiver  shall  first  make  a  list  of  such  proofs,  which  he 

shall  give  to  the  Begistrar  to  be  filed  with  the  proceedings. 

Time  to  admit      173.  Subject  to  the  power  of  the  Court  to  extend  the  time, 
°«v3'^  the  trustee,  within  fourteen  days  after  receiving  a  proof,  shall 

in  writing  either  admit  or  reject  it  wholly  or  in  part,  or  require 

further  evidence  in  support  of  it. 
See  Schedule  n.  and  notes. 

Appeal  from        174.  Subject  to  the  power  of  the  Oourt  to  extend  the  time, 

rejedaon  of      no  application  to  reverse  or  vary  the  decision  of  an  official 

receiver  or  trustee  in  rejecting  a  proof  shall  be  entertained  after 

the  expiration  of  twenty-one  days  from  the  date  of  the  decision 

complained  of. 
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Dividends.  •  B,  I75. 

175. — (1)  Not  more  than  two  months  and  not  less  than  Notice  of 
twenty-one  days  before  declaring  a  dividend,  the  trustee  shall  intended 
give  notice  of  his  intention  to  do  so  to  the  Board  of  Trade  (in  ^^^^®°^- 
order  that  the  same  may  forthwith  be  gazetted),  and  to  such 
of  the  creditors  mentioned  in  the  bankrupt's  statement  of 
affairs  as  have  not  proved  their  debts.     Such  notice  shall 
specify  the  latest  date  within  which  proofs  must  be  lodged, 
which  shall  be  not  less  than  seven  days  from  the  date  of  such 
notice. 

Cf.  sections  68  to  63. 

(2)  Immediately  after  the  date  mentioned  as  that  within 
which  proofs  must  be  lodg^,  the  trustee  shall  ezamine  and  in 
writing  admit  or  reject  any  proof,  which  has  not  been  pre- 
viously admitted  or  rejected,  and  give  notice  to  the  creditor  of 
his  decision. 

(3)  Where  any  creditor  appeals  against  the  decision  of  the 
trustee  rejecting  a  proof  imder  this  Bule,  such  appeal  shall, 
subject  to  the  power  of  the  Court  to  extend  the  time  in 
special  cases,  be  commenced,  and  notice  thereof  given  to  the 
trustee  within  seven  days  from  the  date  of  the  notice  of  the 
trustee's  decision  against  which  the  appeal  is  made,  and  the 
trustee  shall  in  such  case  make  provision  for  the  dividend 
upon  such  proof,  and  the  probable  costs  of  such  appeal  in 
the  event  of  the  proof  being  admitted.  Where  no  appeal 
has  been  commenced  within  the  time  specified  in  this  Eule, 
the  trustee  shall  exclude  all  proofs  which  have  been  rejected 
from  participation  in  the  dividend. 

(4)  Immediately  after  the  expiration  of  the  time  fixed  by  Declaration 
this  Eule  for  appealing  against  the  decision  of  the  trustee,  he  °*  dividend, 
shall  proceed  to  declare  a  dividend,  and  shall  give  notice  to 

the  Board  of  Trade  (in  order  that  the  same  may  be  gazetted), 
and  shall  also  send  a  notice  of  dividend  to  each  creditor 
whose  proof  has  been  admitted,  accompanied  by  a  statement 
showing  the  position  of  the  estate. 

(6)  The  notices  shall  be  in  the  Forms  Nos.  77,  78,  79,  and  80 
in  the  Appendix,  with  such  variations  as  circumstances  may  . 
require ;  but  the  Board  of  Trade  may  from  time  to  time  alter 
such  forms. 

£  E  2 
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B.  176-         l^fi.  SubjW-t  to 'the  provisions  of  sect.  70  of  the  Bills  of 

180.        Exchange  A>'t,  1^^2,  and  subject  to  the  power  of  tlie  Court  in 

Troduntlm  of  ^°J  Other  csisie  on  sp*H:ial  groonds  to  order  production  to  be 


ke. 


dispensed  with,  every  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument  or  secaritv,  npon  which  proof 
has  been  made  shall  be  exhibited  to  the  trustee  before  pay- 
ment of  dividend  thereon,  and  the  amount  of  dividend  paid 
shall  be  indorsed  on  the  instrument. 

By  i#>ction  70  of  the  BilL»  of  Exchange  Act,  1882,  "  In  any  action  or 
pToce€diD(r  npon  a  hill,  the  Court  or  a  jadge  may  order  that  the  loss  of  the 
in^ninient  cthall  not  he  set  np,  prorided  an  indemnity  he  given  to  the 
satLtfaotion  of  the  Court  or  judge  against  the  claims  of  any  other  person 
npon  the  instrument  in  qne^tion/' 

BiTidendmay      177.  The  amount  of  the  diridendmay,  at  the  request  and 
^J^^  ^       risk  of  the  creditor,  be  transmitted  to  him  by  post. 


AppUestioo. 


DiSCHABGE. 

178.  A  bankrupt  intending  to  apply  for  his  discharge  under 
section  28  of  the  Act  shall  produce  to  the  Hegistrar  a  certi- 
ficate from  the  official  receiver  specifying  the  number  of  his 
creditors,  and  shall,  not  less  than  twenty-eight  days  before 
the  day  appointed  for  hearing  the  application,  give  notice  of 
the  time  and  place  of  the  hearing  of  the  application  to  the 
trustee  and  to  the  official  receiver.  The  official  receiver  shall 
forthwith  send  a  copy  of  such  notice  to  the  Board  of  Trade 
for  insertion  in  the  **  London  Gazette,"  and  shall  also  send  a 
copy  of  such  notice  to  each  creditor  who  has  proved,  not  less 
than  fourteen  days  before  the  day  so  appointed. 

Of.  section  28. 


Ordor. 


Delivery  of 
order. 


Gasetting 
order. 


179.  The  order  of  the  Court  made  on  an  application  for 
discharge  shall  be  dated  of  the  day  on  which  it  is  made,  and 
shall  take  effect  on  and  from  the  day  of  its  date ;  but  such 
order  shall  not  be  delivered  out  or  gazetted  until  after  the 
expiration  of  the  time  allowed  for  appeal,  or  if  an  appeal 
be  entered,  until  after  the  decision  of  the  Court  of  Appeal 
thereon. 

180.  When  the  time  for  appeal  has  expired,  or  as  the  case 
may  be,  when  the  appeal  has  been  decided  by  the  Court  of 
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Appeal,  the  Eegistrar  shall  forthwith  send  notice  of  the  order     H«  181-. 
to  the  Board  of  Trade,  who  shall  gazette  the  same.  183. . 

The  notice  may  be  in  Form  No.  127  in  the  Appendix, 
with  such  variations  as  circumstances  may  require,  but  the 
Board  of  Trade  may  from  time  to  time  alter  such  form. 

181.  An  application  by  the  official  receiver  or  trustee  for  Execution  on 
leave  to  issue  execution  on  a  judgment  under  sub-section  (6)  J^^lfiT^^ent  in 
of  section  28  of  the  Act  shall  be  in  writing,  and  shall  state  conditional 
shortly  the  grounds  on  which  the  application  is  made.    When  diacharge. 
the  application  is  lodged,  the  Eegistrar  shall  fix  a  day  for  the 

hearing. 

The  party  applying  shaU  give  notice  of  the  appHcation  to 
the  debtor  not  less  than  eight  days  before  the  day  appointed 
for  the  hearing,  and  shall  at  the  same  time  furnish  him  with 
a  copy  of  the  application. 

Gf.  section  28  (6),  and  note; 

182.  Where  a  bankrupt  is  discharged  subject  to  the  con-  Acoonnts 
dition  that  judgment  shall  be  entered  against  him  under  ™^^^ 
section  28  of  the  Act,  or  subject  to  any  other  condition  as  to  property, 
his  after-acquired  property,  it  shall  be  his  duty,  until  such 
judgment  or  condition  is  satisfied,  from  time  to  time  to  give 

the  official  receiver  such  information  as  he  may  require  with 
respect  to  his  after-acquired  property,  and  not  less  than  once 
a  year  to  file  in  the  Court  a  statement  showing  the  particulars 
of  any  property  or  income  he  may  have  acquired  subsequent 
to  his  discharge. 

Fboxies  and  Voting  Letters. 

183. — (1)  A  general  proxy  shall  be  in  Form  No.  54,  a  special  Form  and 
proxy  shall  be  in  Form  No.  55,  and  a  voting  letter  under  proiaea. 
section  18,  sub-section  (2),  or  section  23  of  the  Act,  shall  be 
in  Form  No.  56  in  the  Appendix,  with  such  variations  as  cir- 
cumstances may  require. 

(2)  A  proxy  shall  be  lodged  with  the  official  receiver  or 
trustee  not  later  than  the  day  before  the  meeting  at  which 
it  is  to  be  used. 

(3)  As  soon  as  a  proxy  or  voting  letter  has  been  tised  it  shall 
be  filed  with  the  proceedings  in  the  matter. 

Gf.  Schedule  I.  and  seotionB  18,  23. 
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\fSk^'  MKETDras  OF  Cbeditobs. 

-7-; 1 84. — ( 1 )  The  official  receiver  shall  give  three  dajs'  notice  to 

^^l,^^^  the  debtor  of  the  time  and  place  appointed  for  the  first  meet* 

ing  of  creditors.  The  notice,  which  maybe  in  Form  No.  58  in 
the  Appendix,  may  be  either  deliyered  to  him  personally  or  sent 
to  him  by  prepaid  post  letter,  as  may  be  convenient. 

It  shall  nevertheless  be  the  duty  of  the  debtor  to  attend  such 
first  meeting  although  the  notice  is  not  sent  to  or  does  not 
reach  him. 

(2)  A  notice  to  attend  subsequent  meetings  may  be  in  the 
like  form,  with  such  variations  as  circumstances  may  require. 

Cf .  aection  15  and  Schedule  I. 

Nodoe  of  185.  The  official  receiver  shall  fix  the  day  for  the  first  meet- 

first  meeting,   j^^^  ^^^^  gjjgjj  forthwith  give  notice  thereof  to  the  Board  of 
Trade,  who  shall  gazette  the  same.     The  notice  to  creditors 
shall  be  in  Form  No.  57  in  the  Appendix,  with  such  variations 
as  circumstances  may  require. 
Form  and  186.  The  notices  of  subsequent  meetings  to  be  issued  by  the 

Bo^joe  official  receiver  or  trustee  to  creditors  may  be  in  the  Form 

No.  62  in  the  Appendix,  with  such  variations  as  drciim stances 
may  require.     Where  no  special  time  is  prescribed  the  notices 
shall  be  sent  off  not  less  than  three  days  before  the  day  ap- 
pointed for  the  meeting. 
Non-reoep-  187.  Where  a  meeting  of  creditors  is  called  by  notice,  the 

tioo  of  notice,  proceedings  had  and  resolutions  passed  at  such  meeting  shall, 
imless  the  Court  otherwise  orders,  be  valid,  notwithstanding 
that  some  creditors  shall  not  have  received  the  notice  sent  to 
them. 
Proof  of  188.  An  affidavit  by  the  trustee,  official  receiver,  or  other 

notice.  officer  of  the  Court,  or  the  solicitor  in  the  matter,  or  by  the 

derk  of  any  such  person,  that  the  notice  has  been  duly  posted, 
shall  be  sufficient  evidence  of  such  notice  having  been  duly 
sent  to  the  person  to  whom  the  same  was  addressed. 
Costs  of  189.  The  costs  of  summoning  a  meeting  of  creditors  at  the 

^2J2f  instance  of  any  person  other  than  the  official  receiver  or  trustee 

shall  be  paid  by  the  person  at  whose  instance  it  is  summoned, 
to  be  repaid  to  him  out  of  the  estate  if  the  creditors  or  the 
Court  shall  so  direct. 
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190.  The  official  receiver,  or,  as  the  case  may  be,  the  trustee,     TBL.  ISO- 
shall  send  to  the  Begistrar  of  the  Court  in  which  the  matter  is        198. 
pending  a  copy,  certified  by  him,  of  every  resolution  of  a  Copyot 

meeting  of  creditors.  resolntion  to 

be  filed. 

Proceedings  bt  Company  or  Co-partnership. 

191.  A  bankruptcy  petition  against,  or  bankruptcy  notice  to,  Public  offioer 
any  debtor  to  any  company  or  co-partnership  duly  authorized  °'  »fif«^t  of 
to  sue  and  be  sued  in  the  name  of  a  public  officer  or  agent 

of  such  company  or  co-partnership,  may  be  presented  by  or 
sued  out  by  such  public  officer  or  agent  as  the  nominal  peti- 
tioner for  and  on  behalf  of  such  company  or  co-partnership,  on 
such  public  officer  or  agent  filing  an  affidavit  stating  that  he 
is  such  public  officer  or  agent,  and  that  he  is  authorized  to 
present  or  sue  out  such  petition  or  bankruptcy  notice. 

Cf.  section  148.  Where  in  an  affidavit  filed  by  the  pnblic  offioer  of  a 
company  in  support  of  a  debtor's  summons  he  was  desoribed  as  the 
reg^tered  public  offioer  of  the  oompany,  but  the  affidavit  did  not  contain 
an  express  statement  that  he  was  such  public  offioer,  or  that  he  was 
authorized  to  sue  out  the  summons,  it  was  held  that  the  affidavit  did  not 
sufficiently  comply  with  the  above  rule,  and  the  summons  was  dismissed 
for  irregfularity  {Ex  p.  Torkington,  L.  K.  9  Ch.  298) ;  but  in  the 
later  case  of  Ex  p,  Lourenthalf  L.  R.  9  Ch.  324,  whore  in  an  affidavit 
filed  by  the  public  officer  of  a  company  in  support  of  a  debtor's  summons 
he  was  described  as  the  reg^tered  public  officer  of  the  company,  and  the 
affidavit,  althougfh  it  did  not  contain  an  express  statement  that  he  was 
such  public  officer  or  that  he  was  authorized  to  sue  out  the  debtor's 
summons,  did  state  that  he  was  authorized  to  make  the  affidavit,  it  was 
held  that  the  affidavit  sufficiently  complied  with  the  rule. 


Proceedings  by  or  against  Firic. 

192.  Where  any  notice,  declaration,  petition,  or  other  docu-  Attestation 
ment  requiring  attestation  is  signed  by  a  firm  of  creditors  or  ^f  ^"^ 
debtors  in  the  firm  name,  the  partner  signing  for  the  firm    ^^ 
shall  add  also  his  own  signature,  e.g.,  ''Brown  and  Co.  by 

James  Oreen,  a  partner  in  the  said  firm." 

Gf.  seotion  115,  6  (g)  and  notes. 

193.  Any  notice  or  petition  for  which  personal  service  is  Service  on 
necessary  shall  be  deemed  to  be  duly  served  on  all  the  mem-  ^™^ 
bers  of  a  firm  if  it  is  served  at  the  principal  place  of  business 

of  the  firm  in  England,  on  any  one  of  the  partners,  or  upon 
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B.  160- 
164. 


it  is  provedtotliesatisfactionof  the  Oourt  that  the  debtor 
has  abBconded,  or  in  any  other  case  for  good  cause  shown, 
the  Court  may,  on  Buch  termB,  if  any,  as  it  may  think 
fit  to  imposei  hear  the  petition  at  such  earlier  date  as 
it  may  deem  expedient. 

Cf.  sections  7,  8. 


Beoeiying 
ordar. 


Beoeiying 
ordor  on 
bankruptcy 
notice. 


Stay  of 
pzooeedings. 


Advertise- 
ment. 


Costs  of 
petition,  ftc. 


Receivino  Order. 

150. — (1.)  A  receiving  order  shall  be  in  one  of  the  Forms 
Nos.  28  and  29  in  the  Appendix,  with  such  variations  as 
circumstances  may  require. 

(2.)  When  a  receiving  order  is  made,  the  Court  shall  at  the 
same  time  fix  a  day  for  the  public  examination  of  the  debtor. 

Cf.  sections  5,  17. 

151.  A  receiving  order  shall  not  be  made  against  a  debtor 
on  a  petition  in  which  the  act  of  bankruptcy  aUeg^  is  non- 
compliance with  a  bankruptcy  notice  within  the  appointed  time, 
where  such  debtor  shall  have  applied  to  set  aside  such  notice 
until  after  the  hearing  of  the  application,  or  where  the  notice 
has  been  set  aside,  or  during  a  stay  of  the  proceedings  thereon ; 
but  in  such  case  the  petition  shall  be  adjourned  or  dismissed 
as  the  Oourt  may  think  fit. 

152.  There  may  be  included  in  a  receiving  order,  an  order 
staying  any  action  or  proceeding  against  the  debtor  or  staying 
proceedings  generally. 

153. — (1.)  Where  a  receiving  order  is  made,  the  Registrar 
shall  forthwith  give  notice  thereof  to  the  official  receiver  and 
to  the  Board  of  Trade. 

(2.)  The  official  receiver  shall  forthwith  send  notice  thereof 
to  such  local  paper  as  the  Board  of  Trade  may  from  time  to 
time  direct,  or  in  default  of  such  direction,  as  he  may  select. 

(3.)  The  notices  shall  be  in  the  Forms  Nos.  30  and  127  in  the 
Appendix  with  such  variations  as  circumstances  may  require ; 
but  the  Board  of  Trade  may  from  time  to  time  alter  such  forms 
or  direct  other  forms  to  be  used  in  lieu  thereof. 

154.  All  proceedings  under  the  Act  down  to  and  including 
the  making  of  a  receiving  order  shall  be  at  the  cost  of  the 
party  prosecuting  the  same,  but  when  a  receiving  order  is 
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(3)  If  the  official  receiver  satisfies  the  Court  that  the  debtor    K.  200 f 
has  absconded,  or  that  the  debtor  does  not  intend  to  propose        202. 

a  composition  or  scheme,  or  that  the  composition  or  scheme  ^' 

proposed  is  not  reasonable  or  calculated  to  benefit  the  general 
body  of  creditors,  the  CJourt  may  forthwith  adjudge  the  debtor 
bankrupt. 

(4)  If  during  or  at  the  conclusion  of  the  public  examina- 
tion of  the  debtor  it  appears  to  the  Court  that  a  composition 
or  scheme  ought  not  to  be  sanctioned  by  reason  of  the  con- 
duct of  the  debtor,  the  Court  may  forthwith  adjudge  the 
debtor  bankrupt. 

(5)  No  appeal  shall  lie  from  any  order  of  the  Court,  except 
by  leave  of  the  Court. 

(6)  All  payments  shaU,  unless  the  Board  of  Trade  other- 
wise orders,  be  made  into  and  out  of  the  Bank  of  England. 

(7)  Except  for  the  purpose  of  confirming  a  composition  or 
scheme  there  shall  be  only  one  meeting  of  creditors.  The 
meeting  may,  where  it  seems  expedient,  be  held  on  the  day 
appointed  for  the  public  examination  of  the  debtor. 

(8)  The  estate  shall  be  realized  with  all  reasonable  despatch, 
and,  where  practicable,  distributed  in  a  single  dividend  when 
realized. 

Abministbation  of  Estate  of  Person  Dyinq  Insolvent. 
200.  A  creditor's  petition  under  section  125  of  the  Act  shall  Form  of 
be  in  the  Form  No.  11  in  the  Appendix,  with  such  varia-  P®^**^- 
tions  as  circumstances  may  require,  and  shall  be  verified  by 
affidavit. 

Gf.  section  125. 

201.— (1)  The  petition  shall,  unless  the  Court   otherwise  Seryioe. 
directs,  be  served  on  each  executor  who  has  proved  the  will,  or, 
as  the  case  may  be,  on  each  person  who  has  taken  out  letters 
of  administration.     The  Court  may  also,  if  it  thinks  fit,  order 
the  petition  to  be  served  on  any  other  person. 

(2)  Service  shall  be  proved  in  the  same  way  as  is  provided 
in  the  case  of  an  ordinary  creditor's  petition,  and  the  petition 
shall  be  heard  in  the  like  manner. 

See  ante,  pp.  408,  412. 

202.  An  administration  order  under  section  125  shall  be  in  Admixustra- 
the  Eorm  No.  31  in  the  Appendix,  with  such  variations  as         o~or« 
circumstances  may  require. 
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H.  168-     adjudication  in  the  like  manner  as  is  provided  in  the  case  of 
161.         a  receiving  order. 
Order  anntO^      ^  ^® * — ( I  • )  -^  order  annulling  an  adjudication  may  be  in  the 
lingadjudioa-  Form  No.  41  in  the  Appendix,  with  such  variations  as  circum- 
**^"'  stances  may  require. 

(2.)  When  an  adjudication  is  annulled  the  Begistrar  shall 
forthwith  give  notice  thereof  to  the  Board  of  Trade  in  order 
that  the  annulment  may  be  gazetted. 
Of.  seotionB  23,  25. 


Object  of 
meetings. 


Notioe  of 
application. 


Evidence  and 
order. 


Composition  or  Scheme  under  Sections  18  or  23. 

159.  When  the  creditors,  pursuant  to  section  18,  resolve  to 
entertain  a  proposal  for  a  composition  or  scheme  the  tenns 
of  the  composition  or  scheme  shall  be  settled  at  the  first  meeting 
or  adjournments  thereof.  The  subsequent  meeting  shall  be 
held  for  the  purpose  of  confirming  or  rejecting  the  composition 
or  scheme.  If  the  composition  or  scheme  is  rejected,  the 
meeting  may  proceed  to  appoint  a  trustee. 

Of.  sections  18,  23. 

160.  The  party  applying  to  the  Court  to  sanction  a  compo- 
sition or  scheme,  shall  not  less  than  seven  days  before  the  day 
appointed  for  hearing  the  application,  send  notice  of  his  appli- 
cation to  the  official  receiver,  and  to  every  creditor  who  has 
proved. 

161. — (1)  The  Court  before  sanctioning  a  composition  or 
scheme  shall,  in  addition  to  investigating  the  other  matters  as 
required  by  the  Act,  require  proof  that  the  provisions  of  sub- 
sections ( 1 ),  (2),  and  (3)  of  section  1 8  of  the  Act  have  been  com- 
plied with.  An  order  sanctioning  a  composition  or  scheme  shall 
be  in  the  Form  No.  47  in  the  Appendix,  with  such  variations  as 
circumstances  may  require. 

(2)  The  Eegistrar  shall  forthwith  send  notice  to  the  Board 
of  Trade  of  every  order  made  on  an  application  to  sanction  a 
composition  or  scheme,  and  the  Board  of  Trade  shall  gazette 
the  same.  The  notice  may  be  in  the  Form  No.  127  (4)  in  the 
Appendix,  with  such  variations  as  circumstances  may  require, 
but  the  Board  of  Trade  may  from  time  to  time  alter  such 
form. 
Cf.  section  18  (1),  (2),  and  (3). 
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(such  as  the  opinion  of  counsel  on  any  matter  affecting  the    "Si.  208- 
interest  of  the  creditors),  nor  need  he  exhibit  such  document        211. 
to  any  person  other  than  a  member  of  the  committee  of  inspec- 
tion. 

Cf.  section  80. 

208.  The  official  receiver,  until  a  trustee  is  appointed,  and  Gash  book, 
thereafter  the  trustee,  shall  keep  a  book  to  be  called  the 

**  Cash  Book"  (which  shall  be  in  such  form  as  the  Board  of 
Trade  may  from  time  to  time  direct),  in  which  he  shall  (sub- 
ject to  the  proyisions  of  these  Eules  as  to  trading  accounts) 
enter  from  day  to  day  the  receipts  and  payments  made  by 
him. 

209.  The  trustee  shall  submit  the  Eecord  Book  and  Cash  Books  to  be 
Book,  together  with  any  other  requisite  books  and  vouchers,  ^^j^^^ 
to  the  conmiittee  of  inspection  (if  any)  when  required,  and  not  inspection, 
less  than  once  every  three  months. 

210.  ThQ  committee  of  inspection  shall  not  less  than  once  Audit  of 
every  three  months  audit  the  Cash  Book  and  certify  therein  ^  ' 
under  their  hands  the  day  on  which  the  said   book  was 
audited.     The  certificate  shall  be  in  the  Form  No.  82  in  the 
Appendix,  with  such  variations  as  circumstances  may  require. 

211.  Every  trustee  shall,  at  the  expiration  of  six  months  Board  of 
from  the  date  of  the  receiving  order,  and  at  the  expiration  o/trnstro's 
of  every  succeeding  six  months  thereafter  until  his  release,  accounts, 
transmit  to  the  Board  of  Trade  a  duplicate  copy  of  the  Cash 

Book  for  such  period,  together  with  the  necessary  vouchers 
and  copies  of  the  certificates  of  audit  by  the  committee  of 
inspection.  He  shall  also  forward  with  the  first  accounts  a 
summary  of  the  debtor's  statement  of  affairs,  in  such  form  as 
the  Board  of  Trade  may  direct,  showing  thereon  in  red  ink 
the  amounts  realized,  and  explaining  the  cause  of  the  non- 
realization  of  such  assets  as  may  be  unrealized. 

When  the  estate  has  been  fully  realized  the  trustee  shall 
forthwith  send  in  his  accounts  to  the  Board  of  Trade, 
although  the  six  months  may  not  have  expired. 

The  accounts  sent  in  by  the  trustee  shall  be  certified  and 
verified  by  him  according  to  the  Form  No.  83  in  the  Appendix. 

'    Cf.  section  78. 
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S.  169-     circumstances  may  require,  or  in  sucli  other  form  as  the  Board 
174.        of  Trade  may  from  time  to  time  direct. 

The  official  receiver  shall  file  in  Court  the  verified  statement 
of  affairs  submitted  to  him  by  the  debtor. 
Of.  section  16. 


Proof  of  Debts. 

Form  of  169.  A  creditor's  proof  shall  be  in  the  Form  No.  52  in  the 

proof.  Appendix,  with  such  variations  as  circumstances  may  require. 

Cf.  sections  37,  89,  Schedule  II. 

Time  for  1 70.  A  proof  intended  to  be  used  at  the  first  meeting  shall 

lodgmg  }yQ  lodged  with  the  official  receiver  not  less  than  one  clear  day 

before  the  day  appointed  for  such  meeting. 

List  of  proofs  171.  The  official  receiver,  or,  as  the  case  may  be,  the  trustee 
be  fiEd  ^  ^^  every  bankruptcy  proceeding  shall  on  the  first  day  of  every 
month,  send  to  the  Beglstrar  a  certified  list  of  all  proofs,  if  any, 
tendered  during  the  month  next  preceding,  distinguishing  in 
such  list  the  proofs  admitted,  those  rejected,  and  such  as  stand 
over  for  further  consideration,  and  in  the  case  of  proofis 
admitted  or  rejected  he  shall  transmit  the  proofs  themselves 
for  the  purpose  of  being  filed. 

Trensmissiun        172.  When  a  trustee  is  appointed,  the  proofs  of  debts  that 

frona  official     }iave  been  received  by  the  official  receiver  and  which  have  not 

reoeiTer  to 

trustee.  already  been  filed  shall  be  handed  over  to  the  trustee,  but  the 

official  receiver  shall  first  make  a  list  of  such  proofs,  which  he 

shall  give  to  the  Begistrar  to  be  filed  with  the  proceedings. 

Time  to  admit      173.  Subject  to  the  power  of  the  Court  to  extend  the  time, 
°^L3^         the  trustee,  within  fourteen  days  after  receiving  a  proof,  shall 

in  writing  either  admit  or  reject  it  wholly  or  in  part,  or  require 

further  evidence  in  support  of  it. 
See  Schedule  11.  and  notes. 

Appeal  from        174.  Subject  to  the  power  of  the  Oourt  to  extend  the  time, 

reje^on  of      no  application  to  reverse  or  vary  the  decision  of  an  official 

receiver  or  trustee  in  rejecting  a  proof  shall  be  entertained  after 

the  expiration  of  twenty-one  days  from  the  date  of  the  dedsion 

complained  of. 
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R.  218- 
Trustees.  222. 


21 B.    A  certificate  bj  the  Board  of  Trade,  certifying  the  Ponnof 
appointment  of  a  trustee,  shall  be  in  the  Form  No.  71  in  oertifioateof 
tlie   A^ppendix,   with  such  variations  as  circumstances  may    ^^       ^  * 
req^uire. 

Of.  section  21. 

219.  When  the  appointment  of  a  trustee  is  certified  notice  Notioe  of 
of  Kie  appointment  shaU  forthwith  be  gazetted  by  the  Board  *PP'*^*°'^''*- 
of   Trade.     The  trustee  shall  also  forthwith  insert  notice  of 
hiB  appointment  in  a  local  paper  and  send  the  certificate  to 
Hie  Registrar  to  be  filed. 

220.— (1)  Where  the  Board  of  Trade  objects  to  the  ap-  Notification 
poixitment  of  a  trustee,  and  is  required  by  a  majority  in  toffiffh^^^ 
value  of  the  creditors  to  notify  the  objection  to  the  High  Court. 
Court,  the  requisition  shall  be  in  Form  No.  70  in  the  Appen- 
dix, with  such  yariations  as  circumstances  may  require.     On 
receipt  of  such  requisition  the  Board  of  Trade  shall  forthwith 
transmit  a  copy  thereof  to  the  senior  Eogistrar  in  Bankruptcy 
of  the  High  Court,  who  shall  fix  a  time  for  the  hearing  of 
tlie  matter.     At  the  hearing  the  person  objected  to,  and  every 
creditor  and  the  Board  of  Trade,  shall  be  entitled  to  be  heard. 
(2)  The  Board  of  Trade  may  also  with  the  copy  requisition 
communicate  to  the  Court  the  groimds  of  its  objections.     Any 
report  so  made  by  the  Board  of  Trade  shall  be  primd  facie 
evidence  of  statements  therein  contained. 

221.  It  shall  be  a  sufGlcient  objection  to  the  appointment  of  Trustee  not 
a  trustee  that  he  has  not  complied  with  the  requirements  of  JSSots  162 
section  162  of  the  Act,  or  of  any  order  of  the  Board  of  Trade 

made  thereunder  in  respect  of  any  matter  as  to  which  he 
was  under  an  obligation  to  comply. 

Cf.  section  162. 

222.  Where  a  trustee  is  removed  by  the  Board  of  Trade,  Removal  by 
notice  of  the  order  removing  him  shall  at  once  be  trans-  S???^^' 
mitted  by  the  Board  of  Trade  to  the  Begistrar  of  the  Court, 

who  shall  file  the  notice  with  the  proceedings  in  the  matter 
and  give  written  notice  thereof  to  the  official  receiver. 
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resignation. 
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Notice  of 
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The  Board  of  Trade  shall  also  cause  a  notice  of  the  order 
to  be  gazetted. 
Cf.  section  86. 

223.  A  trustee  intending  to  resign  his  office  shall  call  a 
meeting  of  creditors  to  consider  whether  his  resignation  shall 
be  accepted  or  not,  and  shall  give  not  less  than  seven  days' 
notice  of  the  meeting  to  the  official  receiver. 

224.  The  creditors,  or,  as  the  case  may  be,  the  committee 
.of  inspection,  in  voting  the  remuneration  of  the  trustee,  shall 
distinguish  between  the  commission  or  percentage  payable  on 
the  amount  realized,  and  the  conunission  or  percentage  pay- 
able on  the  amount  distributed  in  dividend. 

The  rate  of  commission  or  percentage  on  the  amount 
realized,  shall  not  exceed  the  rate  on  the  amoimt  dis- 
tributed; for  instance,  if  the  commission  or  percentage  on 
the  amount  distributed  be  two  per  cent.,  the  commission  or 
percentage  on  the  amount  realized  shall  not  exceed  two  per 
cent. 

Cf .  section  72. 

225. — (1)  Where  the*  trustee  carries  on  the  business  of  the 
debtor,  he  shall  keep  a  distinct  account  of  the  trading,  and 
shall  incorporate  in  the  Cash  Book  the  total  weekly  amoimt 
of  the  receipts  and  payments  on  such  trading  account. 

(2)  The  trading  account  shall  from  time  to  time,  and  not 
less  than  once  in  every  month  be  verified  by  affidavit,  and  the 
trustee  shall  thereupon  submit  such  account  to  the  committee 
of  inspection  (if  any)  or  such  member  thereof  as  may  be 
appointed  by  the  committee  for  that  purpose,  who  shall 
examine  and  certify  the  same. 

Cf.  section  57  (1). 

226.  A  trustee,  before  making  application  to  the  Board  of 
Trade  for  his  release,  shaU  give  notice  of  his  intention  so  to 
do,  according  to  the  Form  No.  93  in  the  Appendix,  to  aU  the 
creditors  of  the  debtor  who  have  proved  their  debts,  and 
shall  send  with  such  notice  a  summaiy  of  his  receipts  and 
payments  as  trustee. 

Cf .  sectioa  82. 
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227.  Where  one-foartli  in  yalae  of  the  creditors  desire    2.  227- 
that  a  general  meeting  of  the  creditors  may  be  smmnoned  to        232. 


consider  the  propriety  of  removing  the  trustee,  snch  meeting  jfeetiDv  to 
may  be  sunmioned  by  a  member  of  the  committee  of  inspec-  oonaider 
tion,  or  by  the  official  receiver,  on  the  deposit  of  a  sum  ^f^^,^ 
sufficient  to  defray  the  expenses  of  summoning  such  meeting. 

Cf .  flection  86. 

228.  Application  by  a  committee  of  inspection  for  authority  Aathority  for 
to  the  trustee  to  make  his  payments  into  and  out  of  a  local  J^^'^^jiJ 
bank  shall  be  in  Form   No.  91  in  the  Appendix,  and  the 
authority  shaU  be  in  Form  No.  92  in  the  Appendix,  with  such 
Tariations  as  circumstances  may  require. 

Cf .  section  74  (4). 

229.  Where  a  trustee  desires  to  apply  to  the  Court  for  Application 
directions  in  any  matter,  he  may  file  an  application  in  the  '®'  dueotiona. 
Fomx  No.  74  in  the  Appendix.    The  Court  shall  then  hear 

the  application,  or  fix  a  day  for  hearing  it  and  direct  the 
trustee  to  apply  by  motion. 

Cf .  section  89  (3). 

230.  Any  creditor  who  has  proved,  may  apply  to  the  trustee  Creditor  may 
for  a  copy  of  the  accounts  (or  any  part  thereof)  relating  to  °«^^"!^?^ 
the  estate,  as  shown  by  the  Cash  Book  up  to  date,  and  on  aooounto. 
paying  for  the  same  at  the  rate  of  Sd.  per  folio  of  seventy- two 

words  (each  figure  counting  as  one  word),  he  shall  be  entitled 
to  have  such  copy  accordingly. 

231.  In  the  case  mentioned  in  section  79  of  the  Act,  the  fee  Fee  for  list 
shall  be  calculated  at  the  same  rate  as  in  the  last  preceding  °'  ««ditow. 
Bule  mentioned. 

Cf.  aecfcion  79. 

DiBCLlIMEB  OF  LeASE. 

232.  A  lease  may  be  disclaimed  without  the  leave  of  the  Diwlaimer  of 
Court  in  any  of  the  following  cases,  namely,  where  the  bank-  ^^  without 
rupt  has  not  sub-let  or  assigned  the  lease  or  created  any 
mortgage  or  charge  thereon ;  and 

(a)  The  rent  reserved   and  real  value  of  the  property 
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S.  233-  leased,  as  ascertained  by  the  property  tax  aflsess- 

236.  ment,  are  less  than  20/.  per  annum;  or 

(b)  The  estate  is  administered  under   the  provisions  of 

section  121  of  the  Act ;  or 

(c)  The  trustee  serves  the  lessor  with  notice  of  his  intention 

to  disclaim,  and  the  lessor  does  not  within  seven 
days  after  the  receipt  of  such  notice  g^ve  notice  to 
the  trustee  requiring  the  matter  to  be  brought  before 
the  CJourt. 
Except  as  provided  by  this  Bule  the  disclaimer  of  a  lease 
without  the  leave  of  the  Court  shall  be  void. 
Cf.  section  55. 

Official  Eeceivers. 

Appointment.       233.  Judicial  notice  shall  be  taken  of  the  appointment  of 
the  official  receivers  appointed  by  the  Board  of  Trade. 
Cf .  section  66. 


Appointment 
of  deputy. 


Bemoval. 


Bota. 


234. — (1)  When  the  Board  of  Trade,  under  the  powers 
given  by  section  67  of  the  Act,  appoints  any  person  to  act 
as  deputy  for,  or  in  the  place  of  an  official  receiver,  notice 
thereof  shall  be  given  by  letter  to  the  Registrar  of  the  Court 
to  which  such  official  receiver  is  or  was  attached.  The  letter 
shall  specify  the  duration  of  such  acting  appointment. 

(2)  Any  person  so  appointed  shall,  during  his  tenure  of  office, 
have  all  the  status,  rights,  and  powers,  and  be  subject  to  all 
the  liabilities  of  an  official  receiver. 

Cf.  section  67. 

235. — ( 1 )  An  official  receiver  may  be  removed  from  his  office 
by  an  order  of  the  Board  of  Trade.  Notice  of  an  order  re- 
moving an  official  receiver  shall  be  communicated  by  letter  to 
the  Registrar  of  the  Court  to  which  the  official  receiver  was 
attached. 

(2)  Where  an  official  receiver  is  removed,  dies,  or  resigns, 
all  estates,  rights,  and  powers  vested  in  him  shall,  without 
any  conveyance  or  transfer,  vest  in  such  official  receiver  as 
the  Board  of  Trade  may  appoint. 

236.  When  there  are  two  or  more  official  receivers  attached 
to  the  same  Court  the  receivership  of  estates  shall  be  assigned 
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to  them  in  rotation.    The  rota  shall  be  oommenoed  by  the  first    S.  237- 
estate  being  assigned  to  the  receiver  whose  name  oomes  first        289. 
in  alphabetical  order. 

Provided  that  the  Board  of  Trade  may  at  any  time  require 
a  particular  estate  to  be  assigned  to  a  particular  official 
receiver.  In  such  case  the  Begistrar  shall  assign,  or,  as  the 
case  may  be,  transfer  the  receivership  of  that  estate  to  the 
official  receiver  so  designated. 

237. — (1.)  As  soon  as  the  official  receiver  receives  notice  Batiesaato 
that  he  has  been  appointed  to  the  receivership  of  an  estate,  Btetoment  of 
he  shall  furnish  the  debtor  with  a  copy  of  instructions  for  the  affairs, 
preparation  of  his  statement  of  affairs. 

The  instructions  may  be  in  Form  No.  35  in  the  Appendix, 
with  such  variations  or  additions  as  circumstances  may  re- 
quire. 

(2.)  The  official  receiver  or  some  person  deputed  by  him 
flhaU  also  forthwith  hold  a  personal  interview  with  the  debtor 
for  the  purpose  of  investigating  his  affairs  and  determining 
whether  the  estate  should  be  administered  imder  section  121 
of  the  Act. 

(3.)  It  shall  be  the  duty  of  the  debtor  to  attend  at  such  time 
and  place  as  the  official  receiver  may  appoint. 

Cf.  sections  16,  70. 

238.  Subject  to  any  general  or  special  directions  which  the  Subaistenoe 
Board  of  Trade  may  give,  the  official  receiver,  while  in  the  ^ebtorT^ 
possession  of  the  property  of  a  debtor,  may  make  him  such 
allowance  out  of  his  property  for  the  support  of  himself  and 

his  family  as  may  seem  just.  In  fixing  the  amount  of  such 
allowance  the  assistance  rendered  by  the  debtor  in  the  manage- 
ment of  his  business  or  affairs  may  be  taken  into  account. 

239.  Whenever,  under  the  powers  given  by  section  70  of  the  Speoial 
Act,  the  official  receiver  employs  any  person  to  assist  the  !|S2J^^. 
debtor  in  the  preparation  of  his  statement  of  affairs  he  shall  plo^  to 
forthwith  report  the  matter  by  letter  to  the  Board  of  Trade,  **^  ^^^♦*>'- 
justifying  his  action  therein  and  specifying  the  remuneration 

to  be  allowed  to  such  person. 

Cf.  section  70. 
W.B.  F  F 
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240.  Where  an  official  receirer  wiio  holds  any  proxy  or 
proxies  cannot  conTeniently  attend  any  meeting  of  Greditore, 
at  which  such  pioxy  or  proxies  might  be  nsed,  he  may  depute 
some  person  in  his  employment  or  under  his  official  control, 
or  some  officer  of  the  Board  of  Trade,  by  writing  under  his 
hand,  to  attend  such  meeting  and  use  such  proxies  on  his 
behalf,  and  in  such  manner  as  he  may  direct. 

241.  The  Board  of  Trade  may,  by  general  or  epecial  direc- 
tions, determine  what  acts  or  duties  shall  be  performed  by  the 
official  receiver  in  person,  and  in  what  cases  he  may  discharge 
his  functions  through  the  agency  of  his  clerks  or  other  per- 
sons in  lus  reg^ular  employ  or  under  his  official  control. 

242.  An  assistant  official  receiver,  appointed  by  the  Board  of 
Trade,  shall  be  an  officer  of  the  Court,  like  the  official  receiver 
to  whom  he  is  assistant,  and,  subject  to  the  directions  of  the 
Board  of  Trade,  he  may  represent  the  official  receiver  in  all 
proceedings  in  Court,  or  in  any  administrative  or  other  matter. 
Judicial  notice  shall  be  taken  of  the  appointment  of  an  assis- 
tant official  receiver  and  he  may  be  removed  in  the  same 
manner  as  is  provided  in  the  case  of  an  official  receiver. 

243.  In  any  case  of  sudden  emergency  where  there  is  no 
official  receiver  capable  of  acting,  any  act  or  thing  required 
or  authorized  to  be  done  by  an  official  receiver  may  be  done  by 
the  Hegistrar. 

244.  When  the  official  receiver  appoints  a  special  managesr 
he  may  at  any  time  remove  him  if  his  employment  seems  un- 
necessary or  unprofitable  to  the  estate,  and  he  shall  remove 
him,  if  so  required,  by  a  special  resolution  of  the  creditors. 

Cf.  section  12. 


Mode  of 
application 
to  Court. 


Application 
for  directions. 


245.  Applications  by  the  official  receiver  to  the  Court  may 
be  made  personally,  and  without  notice  or  other  formality; 
but  the  Court  may  in  any  case  order  that  an  application  be 
renewed  in  a  formal  manner,  and  that  such  notice  thereof  be 
given  to  any  person  likely  to  be  affected  thereby  as  the  Court 
may  direct. 

246.  In  any  case  of  doubt  or  difficulty,  or  in  any  matter 
not  provided  for  by  the  Act  or  these  Bules  relating  to  any  pro- 
ceeding in  Court,  the  official  receiver  may  apply  to  the  Court 
for  directions. 
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247.  Where  a  debtor  is  adjudged  bankrapt,  and  a  trustee    S.  247- 
is  appointed,  the  official  receiver  shall  forthwith   put  the        261. 
trustee  into  possession  of  all  property  of  the  bankrupt  which  Tranafer  of 
the  official  receiver  may  be  possessed  of ;  and  it  shall  be  the  proper^  from 
duty  of  the  official  receiver  to  communicate  to  the  trustee  all  oeiver  to^' 
such  information  respecting  the  bankrupt  and  his  estate  and  triutee. 
affairs  as  may  be  necessaiy  or  conducive  to  the  due  discharge 

of  the  duties  of  the  trustee. 

248.  Where  a  debtor,  against  whom  a  receiving  order  has  No  assets, 
been  made,  has  no  available  assets  the  official  receiver  shall 

not  be  required  to  incur  any  expense  in  relation  to  his  estate 
without  the  express  directions  of  the  Board  of  Trade. 

249. — (1.)  Where  a  composition  or  scheme  is  sanctioned  by  Aoooonting 
the  Court  the  official  receiver  shall  account  to  the  debtor,  or,  ^^  ofSLcial 
as  the  case  may  be,  to  the  trustee  under  the  composition  or 
scheme. 

(2.)  Where  a  debtor  is  adjudged  bankrupt,  and  a  trustee 
is  appointed,  the  official  receiver  shall  account  to  the  trustee  in 
the  bankruptcy. 

(3.)  If  the  debtor,  or  as  the  case  maybe,  the  trustee,  is  dis- 
satisfied with  the  account  or  any  part  thereof,  he  may  report 
the  matter  to  the  Board  of  Trade,  who  shaU  take  such  action 
(if  any)  thereon  as  it  may  deem  expedient. 

(4.)  The  provisions  of  Part  IV.  of  these  Bules  as  to  trustees 
and  their  accounts  shall  not  apply  to  the  official  receiver 
when  acting  as  trustee,  but  he  shall  account  in  such  manner 
as  the  Board  of  Trade  may  from  time  to  time  direct. 

250.  Where  there  is  no  committee  of  inspectionany  functions  To  act  for 
of  the  committee  of  inspection  which  devolve  on  the  Board  S???^  ^^x. 

of  Trade  may,  subject  to  the  directions  of  the  Board,  be  no  oommittee 
exercised  by  the  official  receiver.  of  inspection. 

Gf .  Rections  22,  9. 

Payments  into  and  out  of  Bank. 

251.  Where  the  trustee  is  authorized  to  have  an  account  at  Local  bank, 
a  local  bank,  he  shall  forthwith  pay  all  moneys  received  by 

him  in  to  the  credit  of  the  estate.  All  payments  out  shall  be 
made  by  cheque  payable  to  order,  and  every  cheque  shall 
have  marked  or  written  on  the  face  of  it  the  name  of  the 
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as  the  Board  of  Trade  may  direct  to  the  Board  of  Trade    ^^  0fi6- 
for  a  paying-in  order.     The  paying-in  order  shall  be  an        MB. 
authority  to  the  Bank  of  England  to  receive  the  payment. 

Gf.  seotion  162. 

256.  An  application,  under  sect.  162  of  the  Act,  for  pay*  Application 
ment  out  of  the  Bankruptcy  Estates  Account  of  any  sum  to  out  l^^SSy 
which  any  person  claims  to  be  entitled  shall  be  made  in  such  entitled, 
form  and  manner  as  the  Board  of  Trade  may  from  time  to  time 
direct,  and  shall  (unless  the  Board  of  Trade  dispenses  there* 
with)  be  supported  by  the  affidavit  of  the  claimant,  and  such 
further  evidence  as  the  Board  may  require. 


PAET  V.—MISCELLANEOUS  MATTEES. 

257.  The  Board  of  Trade  may  from  time  to  time  issue  Board  of 
general  orders  or  reg^ulations,  for  the  purpose  of  regulating  ^3^  juq 
any  matters  under  the  Act  or  these  Bules,  which  are  of  an 
administrative,  and  not  of  a  judicial  character.  Judicial  notice 

shall  be  taken  of  any  general  orders  or  regulations  which 
are  printed  by  the  Queen's  printers,  and  purport  to  be  issued 
under  the  authority  of  the  Board  of  Trade. 

258.  Any  person  who  knowingly  falsifies  or  fraudulently  Falsification 
alters  any  document  in  or  incidental  to  any  proceeding  under      dooumenta. 
the  Act  or  these  Kules  shall  be  deemed  to  be  guilty  of  con- 
tempt of  court,  and  shall  be  liable  to  be  punished  accordingly. 

The  penalty  imposed  by  this  Bule  shall  be  in  addition  to, 
and  not  in  substitution  for,  any  other  penalty,  punishment,  or 
proceeding  to  which  such  person  may  be  liable. 

259.  No  person  shall,  as  against  the  official  receiver  or  No  lien  on 
trustee,  be  entitled  to  withhold  possession  of  the  books  of  v^J?** 
accounts  belonging  to  the  debtor,   or  to  set  up  any  lien 
thereon. 

It  is  to  be  observed  that  this  rule  is  limited  to  books  of  accounts.  But 
the  existence  of  a  lien  will  not  entitle  a  solicitor  to  refuse  to  produce  for 
the  inspection  of  the  trustee  any  documents  of  the  bankrupt  in  his  posses- 
sion. {Ee  ToUman,  Exp.  Bramble^  13  Ch.  D.  886.)  See  ante,  section  27, 
and  note,  p.  80.  A  b<md  Jide  purchaser  of  the  books,  ftc.  of  his  partner 
on  the  dissolution  of  the  partnership  will  not  be  required  to  hand  oyer 
the  books  of  accounts  to  the  trustee  in  bankruptcy  of  the  partner.  {fij$ 
Wetti  Exp,  Good,  21  Ch.  D.  868.) 
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260.  Non-compliance  with  any  of  these  Bules,  or  with  any 
rule  of  practice  for  the  time  being  in  force,  shall  not  render 
any  proceeding  void,  unless  the  Court  shall  so  direct;  but 
such  proceedings  may  be  set  aside,  either  whoUy  or  in  part, 
as  irreg^ar,  or  amended  or  otherwise  dealt  with  in  such 
manner  and  upon  such  terms  as  the  Court  may  think  fit. 

261.  The  Court  may,  under  special  circumstances  and  for 
good  cause  shown,  extend  or  abridge  the  time  appointed  by 
these  Eules  or  fixed  by  any  order  of  the  Court  for  doing  any 
act  or  taking  any  proceeding. 

262.  The  Bankruptcy  Eules  of  1870,  1871,  1873  and  1878 
are  hereby  annulled,  except  so  far  as  regards  any  proceed- 
ings under  the  Bankruptcy  Act,  1869,  which  may  be  pending 
in  any  Court  at  the  date  of  the  commencement  of  these  Bules. 

263.  When  no  other  provision  is  made  by  the  Act  or  these 
Bules  the  present  law,  procedure  and  practice  in  bankruptcy 
matters  shaU,  in  so  far  as  applicable,  remain  in  force.  And 
save  as  provided  by  these  Bules,  or  Bules  amending  them,  the 
Bules  of  the  Supreme  Court  shall  not  apply  to  any  proceeding 
in  bankruptcy. 

264.  In  any  proceeding  commenced  under  the  Bankruptcy 
Act,  1869,  or  any  previous  Bankruptcy  Act,  a  Begistrar  shall, 
unless  and  until  the  Judge  otherwise  orders,  continue  to  have 
and  exercise  all  powers  and  jurisdiction  (not  otherwise  pro- 
vided for  by  the  Act  or  these  Bules)  which  he  had  by  delega- 
tion or  otherwise  at  the  conmienoement  of  these  Bules. 


Jurisdiction 
of  High 
Gonrt 
Kegistrars. 

Fee  on 

reoeiying 

order. 


Bules  under  Section  5  of  the  Debtors  Act,  1869,  and 

Section  103  of  the  Act. 

265.  Unless  and  until  the  Lord  Chancellor  otherwise  orders 
the  jurisdiction  and  powers  of  the  High  Court  under  section  5 
of  the  Debtors  Act,  1869,  shall  be  exercised  by  the  bank- 
ruptcy Eegistrars  of  the  High  Court. 

266. — (1.)  When  a  receiving  order  is  made  under  section  103 
of  the  Act,  the  creditor:  shall  pay  the  like  fee  and  deposit  as 
are  prescribed  in  the  case  of  a  bankruptcy  petition. 

(2.)  Where  the  Court  is  of  opinion  that  a  receiving  order 
ought  to  be  made  in  lieu  of  committal,  and  the  judgment 
creditor  does  not  consent  to  pay  the  required  fee  and  deposit. 
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the  Court  may  dismiss  the  applicfttkm  or  adjourn  it  on  such    'SL.  267- 
terms,  as  to  oosts  and  otherwise,  as  may  be  just.  270. 

Of.  section  103. 

i!67.  "Where  an  application  to  commit  is  made  to  a  County  Admiuistra- 
Court,  and  it  appears  to  the  Court  that  the  total  liabilities  of  ^l^^ 
the  judgment  debtor  do  not  exceed  fifty  pounds,  the  Court  reoeiving 
may,  if  it  thinks  that  an  order  for  committal  ought  not  to  ^^^' 
be  made,  make  an  administration  order  under  section  122  of 
the  Act  in  lieu  of  making  a  receiving  order. 

Gf.  section  122. 

268. — (1.)  Where  an  application  to  commit  is  made  to  the  Power  to 
Judge  of  a  Court  not  having  bankruptcy  jurisdiction,  and  he  oertain  cases, 
is  of  opinion  that  a  receiving  order  should  be  made  in  lieu 
of  committal,  he  may  order  the  matter  to  be  transferred  to 
the  nearest  or  most  convenient  Court  having  bankruptcy  juris- 
diction. 

(2.)  In  such  case  the  Bogistrar  of  the  Court  making  the 
transfer  shall  transmit  by  post  to  the  Begistrar  of  the  Court  to 
which  the  matter  is  transferred  the  proceedings  in  the  matter, 
together  with  a  copy  of  the  order  of  transfer. 

269.  No  inferior  Court  within  the  London  Bankruptcy  High  Court 
District  shall  exercise  jurisdiction  imder  section  5  of  the  J'^^fi^®^*^* 
Debtors  Act,  1869,  in  respect  of  any  judgment  of  the  High 

Court. 

270.  The  County  Comij  Bules  for  the  time  being  in  force  as  Procedure, 
to  the  committal  of  judgment  debtors  shall,  with  any  neces- 
sary modifications,  apply  to  all  Courts  exercising  jurisdiction 

imder  section  5  of  the  Debtors  Act,  1869,  provided  that  any 
reference  therein  to  the  Bankruptcy  Act,  1869,  shall  be  deemed 
to  extend  also  to  the  corresponding  provisions  of  the  Bank- 
ruptcy Act,  1883. 
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1.  General  Title  (Higli  Ckniit). 

2.  General  Title  (Goontj  Court).  ' 

3.  BecUntion  of  Inabilitjr  to  pay. 

4.  Debtor's  Petition. 

5.  Bequest  for  IflBoe  of  Bankraptcj  Notioe. 

6.  Bankmpicjr  D^otice. 

7.  AfBdaTit  of  Serrioe  of  Bankniptcj  Notiee. 

8.  AiBdaYit  on  Application  to  set  aode  Bankraptey  Notice. 

9.  Orders  setting  aside  Bankmptcj  Notice. 

10.  Creditor's  Petition. 

11.  Creditor's  Petition  for  Administration  of  Estate  of  deceased  Debtor 

nnderSeci.  125. 

12.  AiBdairit  of  Truth  of  Statements  in  Petition. 

13.  Affidavit  of  Tmth  of  Statements  in  Petition  (General  Deponents). 

14.  Application  for  Interim  BeoeiTer. 
16.  Affidavit  of  Service  of  Petition. 

16.  Substituted  Service  of  Petition  (Notice  in  Grazette).  I 

17.  Notice  hj  Debtors  of  Intention  to  oppose  Petition. 

18.  Order  to  stay  Proceedings  on  Petition. 

19.  Bond  on  stay  of  Proceedings. 

20.  Notice  of  Sureties. 

21.  Affidavit  of  Justification. 

22.  Certificate  of  Judge  for  transfer  of  Proceedings. 

23.  Order  of  transfer  of  Proceedings. 
21.  Adjournment  of  Petition. 

25.  Dismissal  of  Petition. 

26.  Dismissal  of  Petition  when  Proceediogs  stayed. 

27.  Order  restraining  Action. 

28.  Beceiving  Order  on  Debtor's  Petition. 

29.  Beceiving  Order  on  Creditor's  Petition. 

30.  Notice  of  Beceiving  Order  (Local  Paper).  w 

31.  Order  for  Administration  of  Estate  of  deceased  Debtor. 

32.  Transfer  of  Proceedings  under  Sect.  125. 

33.  Application  for  Summary  Administration. 

34.  Order  for  Summary  Administration. 

35.  Statement  of  Affairs. 

36.  Memorandum  of  Public  Examination. 

37.  Order  that  Examination  is  condnded. 

38.  Order  of  Adjudication. 

39.  Notice  of  Adjudication  (Local  Paper). 
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40.  Applioation  to  annul  Adjudioation. 

41.  Order  annulling  Adjudication. 

42.  Application  for  Order  of  Discharge. 

43.  Certificate  of  Number  of  Creditors. 

44.  Notice  to  Creditors  of  Application  for  Discharge. 

45.  Order  of  Discharge. 

46.  Certificate  of  Bemoyal  of  Disqualifications. 

47.  Order  sanctioning  Composition  or  Scheme. 

48.  Application  to  enforce  ProTision  in  a  Composition. 

49.  Affidavit  in  support  of  Application. 
60.  Older  for  Enforcement. 

51.  Certificate  of  Composition  or  Scheme. 

52.  Affidavit  of  Proof. 

53.  Affidavit  of  Proof  by  Agent  of  Company. 

54.  Qeneral  Proxy. 

56.  Special  Proxy. 

66.  Voting  Letter  under  s.  18. 

57.  Notice  to  Creditors  of  First  Meeting. 

58.  Notice  to  Debtor  to  attend  First  Meeting. 

59.  Minutes  of  Proceedings  at  First  Meeting. 

60.  List  of  Creditors  to  be  used  at  every  Meeting. 

61.  Order  of  Court  for  Meeting. 

62.  Notice  of  Meeting  (Qeneral  Form). 

63.  Notice  concerning  Second  Meeting  to  confirm  Composition  or  Scheme. 

64.  Besolution  at  Second  Meeting. 

65.  Notice  to  Creditors  of  Application  to  Court  to  sanction  Composition. 

66.  Notice  to  Creditors  of  Meeting  to  name  Trustee. 

67.  Notice  of  Meeting  to  be  held  to  appoint  new  Trustee. 

68.  Minute  of  Meeting  for  receiving  Trustee's  Resignation. 

69.  Report  of  Appointment  of  Trustee. 

70.  Request  by  Creditor  to  Board  to  notify  Objection  to  TrusteCi  High 

Court. 

71.  Certificate  of  Appointment  of  Trustee. 

72.  Bond  of  Trustee. 

73.  Report  of  Appointment  of  Trustee  to  fill  Vacancy. 

74.  Application  by  Trustee  to  Court  for  Directions. 
76.  Order  on  Application  for  Directions. 

76.  Notice  of  Litention  to  diaclaim  Lease. 

77.  Notice  of  Intention  to  declare  Dividend. 

78.  Notice  of  Intention  to  declare  Fund  Dividend. 

79.  Statement  to  accompany  Notice  of  Dividend. 

80.  Notice  of  Dividend. 

81.  Application  for  Order  to  pay  Dividend  withheld. 

82.  Certificate  by  Committee  of  Inspection  as  to  audit  of  Trustee's 

Accounts. 

83.  Affidavit  verifying  Trustee's  Aooonnt. 
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84.  Annual  Betum  bj  Tnutee. 
86.  Tnuiee*B  Trading  Aooount. 

86.  Profit  and  LoM  Afloount. 

87.  Affidavit  verifying  Trading  Aooonnt. 
89.  Notioe  to  Bankrupt  under  Sect.  63. 

89.  Order  setting  aside  Pay  under  Sect.  63  (1). 

90.  Order  setting  aside  Inoome,  &o.  under  Sect.  53  (3). 

91.  Application  to  Board  for  Account  at  Local  Bank. 

92.  Order  of  Board  for  Local  Account. 

93.  Notice  to  Creditors  of  Intention  to  apply  for  Release. 

94.  Application  for  Release  to  Board  of  IVade. 
96.  Bequest  to  deliver  Bill  for  Taxation. 

96.  Allocation. 

97.  Form  of  Books  to  be  kept  by  Taxing  Officer. 

98.  Form  of  Return  by  Taxing  Officer. 

99.  Admission  of  Debt  by  Debtor  of  Bankrupt. 

100.  Order  to  pay  adndtted  Debt. 

101.  Search  Warrant. 

102.  Warrant  of  Service. 

103.  Warrant  against  Debtor  about  to  quit  England,  &c. 

104.  Subpoena  (High  Court). 

106.  Subpoena  Duces  Tecum  (High  Court). 

106.  Subpoena  or  Summons  to  Witness  in  County  Court. 

107.  Summons  under  Sect.  27. 

108.  Application  by  Trustee  for  Committal  of  Bankrupt  or  other  Person. 

109.  Affidavit  in  support  of  Am)lication  for  Conmiittal  of  Debtor  for 

Contempt  of  Court  under  Sect.  24. 

110.  Affidavit  of  Trustee  under  Sect.  60  (6). 

111.  Notioe  of  Application  for  Conmiittal  under  Sects.  18,  23. 

112.  Order  of  Committal  under  Sect.  18  or  23. 

113.  Notice  of  Application  for  Committal  under  Sect.  24. 

114.  Affidavit  of  Person  interested  in  a  Composition  for  Committal. 

115.  Affidavit  for  immediate  Committal  under  Sect.  102  (6). 

116.  Notioe  of  Application  for  Committal  under  Sect.  60  (6). 

117.  Order  of  Committal  under  Sect.  24. 

118.  Order  of  Committal  under  Sect.  60  (6). 

119.  Warrant  of  Committal  for  Contempt. 

120.  Warrant  to  apprehend  a  Person  summoned  under  Sect.  24. 

121.  Order  for  Discharge  from  Custody  on  Contempt. 

122.  Order  to  Postmaster-Qeneral  under  Sect.  26. 

123.  Certificate  to  Speaker  of  the  House  of  Commons  under  Sect.  33. 

124.  Issues  of  Fact  for  Trial  by  Jury  (High  Court). 

125.  Bankruptcy  Notice  Book. 

126.  Bankruptcy  Register  to  be  kept  by  Registrar. 

127.  Bankruptcy  Notices  for  '*  London  Ghizette." 

128.  Memorandum  of  Advertisement  or  Qaxetting. 


(    443    ) 


APPENDIX    OF    FORMS. 


[Note. — The  notes  appended  to  these  forms  are  not  part  of  the  forms  themselves^ 
but  are  for  the  guidance  of  parties  using  the  forms.  In  all  forms 
requiring  veriJlaUion,  the  deponent  may^  ai  his  option,  substitute  a 
statutory  declaration  for  an  oath,"] 

FOBM  No.  1. 
General  Title  {High  Court). 

In  the  High  Court  of  Justice. 

In  Bankruptcy.'  No.  of  188     . 

Be  [James  Brown]. 

[Ex  parte  {here  insert  "  the  Debtor,"  or  "  J.8.  a  creditor," 
or  "  the  Official  Receiver,''  or  **  the  Tru8tee'')\ 


No.  2. 

General  Title  {County  Court). 

In  the  County  Court  of  holden  at 

In  Bankruptcy.  No.  of  188 

Ee 

[Ex  parte  ] 


No.  3. 

Declaration  of  Inability  to  Pay. 

{Title.) 

I,  A.B.  [name  and  description  of  debtor^,  residing  at  [and 
canring  on  business  at]  ,  hereby  declare  that  I  am 

unable  to  pay  my  debts. 

Dated  188    .  (Signature) 

ji.B. 
Signed  by  the  debtor  in  my  presence. 

Signature  of  witness. 

Address. 

Description. 

Filed  the  day  of  188    . 

KoTB. — ^Where  the  debtor  lesidee  at  a  place  other  than  his  pkce  of 
business  both  addresses  should  be  inserted. 
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Appbhdzx  ov  No.  4. 

^^'"-  Debtor'9  Petiium. 

{Title.) 

I,  [name,  address,  and  description  of  debtor"]  having  for  the 
greater  part  of  the  past  six  months  resided  at  [or  carried  on 
business  at  J  within  the  district  of  the  C!ourt  [or,  as  the 

case  may  he,  following  the  terms  of  sect,  95]  and  being  unable 
to  pay  my  debts,  hereby  petition  the  Court  that  a  receiving 
order  be  made  in  respect  of  my  estate  [and  that  I  may  be 
adjudged  Bankrupt]. 

Dated  188    .  (Signature) 

Signed  by  the  debtor  in  my  presence. 

Signature  of  witness. 

Address, 

Description, 

Filed  the  day  of  188    . 

NoTB. — ^Where  the  debtor  resides  at  a  place  other  than  hia  place  ol 
bufliiieeB  both  addresMB  should  be  inserted. 


No.  5. 
Request  for  Issue  of  Bankruptcy  Notice, 

In  the  [High  Court  of  Justice]. 
In  Bankruptcy. 

1.  I,  CZ>.,  of  ,  hereby  request  that  a  bankruptcy 
notice  be  issued  by  this  Court  against  [here  insert  name,  descrip- 
tion, and  address  of  judgment  debtor], 

2.  The  said  A.B,  has  for  the  greater  part  of  the  past  six 
months  resided  at  [or  carried  on  business  at  ] 
"within  the  district  of  this  Court  [or,  as  the  case  may  be,  follow- 
ing the  terms  of  section  95  of  the  Act], 

3.  I  produce  an  office  copy  (hereto  annexed)  of  a  final  judg- 
ment against  the  said  A.B,  obtained  by  [me]  in  the 

Court  on  this  day  of 

4.  Execution  on  the  said  judgment  has  not  been  stayed^ 

Dated 

CD,,  judgment  creditor, 


or. 


[E.F.,  solicitor  for  the  judgment  creditor.] 

KoTE. — ^Where  the  debtor  resides  at  a  place  other  than  his  place  of 
bosinesB  both  addresses  should  be  inserted. 
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No.  6.  APFKBTDizoir 

Bankruptcy  Notice.  * 

{TitU,) 
To  A.B.  [or  A,B.  ^  Co.]  of 

Ta^e  notice  that  within  [«^&»]  days  after  service  of  this 
notice  on  you,  excluding  the  day  of  such  service,  you  must 
pay  to  C.D.f  of  ,  the  sum  of  £  claimed  by  him 

as  being  the  amount  due  on  a  final  judgment  obtained  by  him 
against  you  in  the  Court,  dated  ;  whereon  execu- 

tion has  not  been  stayed,  or  you  must  secure  or  compound  for 
the  said  sum  to  [his]  satisfaction  or  the  satisfaction  of  the 
Court ;  or  you  must  satisfy  the  Court  that  you  have  a  counter- 
claim, set-off,  or  cross-demand  against  CD.  which  equals  or 
exceeds  the  sum  claimed  by  him,  and  which  you  could  not  set 
up  in  the  action  in  which  the  judgment  was  obtained. 

By  the  Court, 

Dated  Begistrar. 

Indorsement  on  Notice, 

You  are  specially  to  note, — 

That  the  consequences  of  not  complying  with  the  requisitions 
of  this  notice,  are  that  you  will  have  committed  an  act  of  bank- 
ruptcy, on  which  bankruptcy  proceedings  may  be  taken  against 
you.  " 

If,  however,  you  have  a  coimter-daim,  set-off,  or  cross 
demand  which  equals  or  exceeds  the  amount  claimed  by  CD. 
in  respect  of  the  judgment,  and  which  you  could  not  set  up  in 
the  action  in  which  the  said  judgment  was  obtained,  you  must 
within  days  apply  to  the  Court  to  set  aside  tiiis  notice, 

by  filing  with  the  Begistrar  an  affidavit  to  the  above  efiect. 

[Name  and  address  of  solicitor  suing  out  the  notice']  or 

This  notice  is  sued  out  by  [CZ>.]  in  person. 


No.  7. 
Affidavit  of  Service  of  Bankruptcy  Notice. 

{Title.) 
In  the  matter  of  a  bankruptcy  notice,  issued 
I,  L.M.J  of  ,  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  188  ,  serve  the 
above-mentioned  A.B.  with  a  copy  of  the  above-mentioned 
notice,  duly  sealed  with  the  seal  of  ike  Court  by  delivering  the 
same  personally  to  the  said  A.B. 

2.  A  sealed  copy  of  the  said  notice  marked  A  is  hereunto 
annexed. 

Sworn  at,  &c.  L.3£. 


I 

\ 
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Amamx  ov  No.  8. 

^"'"'  Affidavit  on  Applicatum  io  Met  atide  Bankruptcy  Notice. 

(Title.) 

If  A.B.f  of  make  oath  and  say : — 

1.  That  I  was,  on  the  day  of  ,  served  with  the 
bankruptcy  notice  hereunto  annexed  [or^  describe  the  notice']. 

That  I  have  satisfied  the  judgment  debt  claimed  by  CD. 
by  \9tate  nature  of  eatief action]. 

Or, 

2.  That  I  have  a  counter-claim  [or  set-off  or  cross-demand] 
for  £  ,  being  a  sum  equal  to  [or  exceeding]  the  claim 
of  the  said  CD.  in  respect  of  [here  state  grounds  of  counter^ 
claim]. 

3.  That  I  could  not  have  set  up  the  said  counter-claim  [or^ 
as  the  caie  may  he]  in  the  action  m  which  the  said  judgment 
was  obtained  against  me. 

Sworn,  &c. 


No.  9. 

Orders  setting  aside  Bankruptcy  Notice. 

{Title.) 

In  the  matter  of  a  Bankruptcy  Notice  issued — 

Upon  the  application  of  A.B.  to  set  aside  this  notice,  and 
upon  reading  the  affidavit  of  A.B.  [and  upon  hearing  CD.  (if 
present)],  it  is  ordered  that  this  notice  be  set  aside,  and  that 
CD.  [or J  as  the  case  may  he'j  pay  to  A.B,  the  sum  of  £ 
for  costs  [or,  the  costs  of  this  matter]. 

Dated  .  By  the  Court, 

Eegistrar. 
Or, 

{Title.) 

In  the  matter  of  a  Bankruptcy  Notice  issued — 

Upon  the  application  of  A.B.  to  set  aside  this  notice,  and 
upon  reading  and  hearing  ,  and  upon  the  said 

A.B.  having  entered  into  a  bond  in  the  penal  sum  of  [the 
amount  of  the  alleged  debt  and  probable  costs  or  such  other  sum 
as  the  Court  may  direct],  with  such  two  sufficient  sureties  as 
the  Court  [or  CD.]  has  approved  [or  having  deposited  in 
Court  the  sum  of  £  J,  as  security  for  the  amount  claimed 

by  the  notice,  the  condition  of  the  bond  [or  deposit]  being 
[here  insert  condition],  it  is  ordered,  ftc. 

Dated  By  the  Court, 

Eegistrar. 
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No.  10.  ApPSMDIXOf 

Creditor* 8  Petition,  '. — 

{Title.) 

I,  CD,,  of  [or  we,  CD.,  of  ,  and  E.R  of  ] 

hereby  petition  the  Court  tliat  a  receiying  order  be  made  in 
reapect  of  the  estate  of  [^here  insert  name,  address  and  description 
of  debtor"]. 

1.  That  the  said  A.B.  has  for  the  greater  part  of  six  months 
next  preceding  the  presentation  of  this  petition  resided  [or 
carried  on  business]  at  within  the  district  of  this  Court 
\or,  as  the  case  may  he,  following  the  terms  of  section  95]. 

2.  That  the  said  A.B.  is  justly  and  truly  indebted  to  me  \or 
us  in  the  aggregate]  in  the  sum  of  £  [set  out  amount  of 
debt  or  debts,  and  the  consideration], 

3.  That  I  [or  we]  do  not,  nor  does  any  person  on  [my]  be- 
half hold  any  security  on  the  said  debtors  estate,  or  on  any 
part  thereof,  for  the  payment  of  the  said  sum. 

Or, 
That  I  hold  security  for  the  payment  of  [or  part  of]  the 
said  sum  [but  that  I  will  give  up  such  security  for  the  benefit 
of  the  creditors  of  A.B,  in  the  event  of  his  being  adjudged 
bankrupt]  [or  and  I  estimate  the  value  of  such  security  at  the 
sum  of  £  ]. 

Or, 
That  I,  CD.,  one  of  your  petitioners,  hold  security  for  the 
payment  of,  Sfc. 

That  I,  E.F,,  another  of  your  petitioners,  hold  security  for 
the  payment  of,  Sfc, 

4.  That  A.B.  within  three  months  before  the  date  of  the 

Eiresentation  of  this  petition  has  committed  the  following  act 
or  acts]  of  bankruptcy,  namely  [here  set  out  separately  the  acts 
of  bankruptcy]. 

(Signed)         CD. 
[Sigfued  by  the  petitioner  in  E.F. 

my  presence.] 

Signature  of  witness. 

Address. 

Description. 

Note. — If  there  he  more  than  one  petitioner,  and  they  do  not  aiffn  to« 
gather,  the  rigpatnre  of  each  mast  be  separately  attested,  e.g., 
**  Signed  by  the  petitioner  E.F,  in  my  presence."  If  the 
petition  be  signed  by  a  firm,  the  partner  rigpuDg  should  add 
also  his  own  signature,  e.g.,  **  A.S.  %  Co.  by  J. 8.,  a  partner 
in  the  said  firm."  If  the  debtor  resides  at  any  place  other 
thim.  the  ^laoe  where  he  carries  on  business  both  addresses 
should  be  mserted. 
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Amwxax  or  IndanememL 

^^^*'"'  Thia  petition  having  been  presented  to  the  Court  on  the 

oaj  of  188    ,  it  is  ordered  that  this  petition  shdl 

be  heard  at  on  the  dajof  188    ,  at 

o'clock  in  the  noon. 

And  you,  the  said  A.B.^  are  to  take  notice  that  if  jou  intend 
to  dispute  the  truth  of  any  of  the  statements  contained  in  the 
petition  you  must  file  with  the  Begistrar  of  this  Court  a 
notice  showing  the  grounds  upon  which  you  intend  to  dispute 
the  same,  and  send  by  post  a  copy  of  the  notice  to  the  peti- 
tioner [three]  days  before  the  date  fixed  for  the  hearing. 


No.  11. 

Creditor^ i  Petition /or  Administration  of  Estate  of  Deceased 

Debtor  under  Section  125. 

( Title.) 

I,  CD,,  of  lor  we,  CD.,  of  ,  and  RF.,  of  ], 

hereby  petition  the  Court  that  an  order  be  made  for  the 

administration  in  bankruptcy  of  the  estate  of  the  late  \_here 

insert  name  and  description  of  deceased  debtor"],  who  died  on  the 

day  of  188     ,  and  say : — 

1.  That  the  said  A.B.  for  the  greater  part  of  the  six  months 
next  preceding  his  decease  resided  [or  carried  on  business]  at 

within  the  district  of  this  Court  [or,  as  the  case  may  be, 
following  the  terms  of  section  95], 

2.  That  the  estate  of  the  said  A.B.  is  justly  and  truly 
indebted  to  me  [or  us  in  the  aggregate]  in  the  sum  of  £ 

[set  out  amount  of  debt  or  debts  and  the  consideration], 

3.  That  [I]  do  not  nor  does  any  person  on  [my]  behalf 
hold  any  security  on  the  said  deceased  debtor's  estate,  or  on 
any  part  thereof,  &c.  [or,  as  in  Form  No.  10,  Creditor's 
Petition], 

4.  That  A.B.  within  three  months  next  before  the  said  date 
of  his  decease  committed  the  following  act  [or  acts]  of  bank- 
ruptcy, namely  [here  set  out  separately  the  acts  of  bankruptcy]. 

Or, 
That  the  will  of  the  said  A,B.  [or,  as  the  case  may  be]  was 
on  the  day  of  188    proyed  by  J.S,  of  ,  and 

Q.H,  of  ,  who  consent  to  this  petition. 

^'•^ 
That  letters  of  administration  [or,  as  the  case  maybe]  were 

on  the  day  of  188    granted  to  J,S.,  of  ,  and 


APPENDIX  OF  FOBMS. 


449 


G.H'^ of      .    ',  aud  that  the' estate  of  thesaid  A.B.  la  [accord-   hsizKstnx,  ot 
ing  to  my  information  and  belief]  insufficient  to  pay  his       ^Q^^- 
debts. 

(Signed)  C.Z>. 
[Signed  by  the  petitioner  in  E,F. 

my  presence.} 

Signaiurt  of  witness. 

Address. 

Description^ 

Indorsement. 

This  petition  having  been  presented  to  the  Court  on  the 
day  of  188     y  it  is  ordered  that  this  petition  shall 

be  heard  at  on  the  day  of  188    ,  at 

o'clock  in  the  noon. 

If  you,  the  said  J,S,  or  ^.^.,  intend  to  dispute  the  matter 
of  any  of  the  statements  contained  in  the  petition,  you  must 
file  with  the  Eegistrar  of  this  Court  a  notice  showing  the 
grounds  upon  which  you  intend  to  dispute  the  same. 


No.  12. 
Affidavit  of  Truth  of  Statements  in  Petition, 

{Title.) 

I,  the  petitioner  named  in  the  petition  hereunto  annexed 
make  oath  [if  the  petitioner  declare  or  affirm,  alter  the  form 
accordingly j  aiid  B&j  : — 

1.  That  the  several  statements  in  the  said  petition  are 
within  my  own  knowledge  true. 

Sworn  at,  &c.  CD, 

"Son. '  If  the  petitioner  cannot  depose  that  the  truth  of  all  the  several 
statements  in  the  petition  ia  within  his  own  knowledge  he  must 
set  forth  the  statements  the  truth  of  which  he  can  depose  to,  and 
file  a  further  affidavit  by  some  person  or  persons  who  can  depose 
to  ihe  truth  of  the  renmning  statements. 


No.  13. 

Affidavit  of  Truth  of  Statements  in  Petition. 

{Title.) 
We,  CD.,  E.F.y  G.H.,  Ac,  the  petitioners  named  in  the 
petition  hereimto  annexed,  severally  make  oath  and  say : — 

And  first  I  the  said  CD.  for  myself  say — 

L  That  A.B.  is  justly  and  truly  indebted  to  me  in  the 
iv.B,  0  a 
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AmMiax  or  gxna  of  poQnds,  as  stated  in  the  said  bef  ole-mentioned 

FoM"'       petition. 

2.  That  the  said  A.B.  committed  the  act  of  banlmiptcy 
stated  to  have  been  committed  by  him  in  the  6aid  before- 
mentioned  petition. 

And  I  the  said  E.F.  for  myself  say — 

3.  That  A,B.  is  jostly  and  truly  indebted  to  me  in  the  sum 
of  pounds,  as  stated  in  the  said  before-mentioned 
petition. 

And  I  the  said  O.H,  for  myself  say — 

4.  That  A.B.  is,  ^c. 


Sworn  by  the  deponents,  CD.,  E.F., 
and  0,H.,  &c. 

See  note  to  last  Form. 


CD. 
E.F. 
O.H. 


No.  14. 
Application /or  Interim  Receiver, 

{Title.) 

I,   C.D.f  of  ,  do,  on  the  grounds  set  forth  in  the 

annexed  aiRdayit,  apply  to  the  Court  to  appoint  the  official 
roceivor  of  this  Court  as  interim  receiver  of  the  property  of  the 
said  A.B.f  and  [^here  insert  any  special  directions  to  the  receiver 
that  may  he  desired]. 

(Signed)         CD. 

Order  thereon. 

Upon  readinff  this  application  and  the  affidavit  therein 
referred  to,  and  hearing  it  is  ordered  that  upon  a 

deposit  of  £  being  lodged  by  the  applicant  in  Court  the 

official  receiver  of  this  Court  be  thereupon  constituted  interim 
receiver  of  the  property  of  the  said  A.B.,  and  ^here  insert 
directions,  i/anyj. 

By  the  Court, 

Be^strar. 
Dated  • 
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No.  15.  '^'^^*'' 

Affidavit  of  Service  of  Petition, 
{TitU.) 
In  the  matter  of  a  petition  dated 

Ii  L.M.^  of  I  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  188  ,  serve  the 
aboye-mentioned  A.B.  with  a  copy  of  the  above-mentioned 
petition,  duly  sealed  with  the  seal  of  the  Court,  by  delivering 
the  same  personally  to  the  said  A,B, 

2.  A  sealed  copy  of  {he  said  petition  is  hereunto  annexed. 

Sworn  at,  &c.  Z.3f.,  BaOiff,  creditor, 

solicitor  or  his  clerk.  * 


No.  16. 

Substituted  Service  of  Petition,     Notice  in  Gazette, 

In  the  [High  Court  of  Justice]. 
In  bankruptcy. 

In  the  matter  of  a  bankruptcy  petition  filed  the 
day  of 

To  A.B,  of 

Take  notice,  that  a  bankruptcy  petition  iias  been  presented 
against  you  to  this  Court  by  C,D,  of  ,  and  tne  Court 

has  ordered  that  the  publication  of  this  notice  in  the  London 
Gazette  and  in  the  newspapers,  shall  be  deemed  to  be 

service  of  the  petition  upon  you;  and  further  take  notice 
that  the  said  petition  will  be  heard  at  this  Court  on  the 
day  of  ,  at  o'clock  in  the  noon,  on 

which  day  you  are  required  to  appear,  and  if  you  do  not 
appear  the  Court  may  make  a  receiving  order  against  you  in 
your  absence. 

The  petition  can  be  inspected  by  you  on  application  at  this 
Court. 

Dated  • 

Eegistrar. 


gg2 
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FoBMs.  No  (ice  hy  Debtor  of  intention  to  oppose  Petition. 

(Title.) 

In  the  matter  of  a  bankruptcy  petition  presented  againfit 
me  on  the  day  of  18        by  CD,  of 

[or  and  E,F.  of  GJL  of  &c.] 

I,  the  above  -4.2?.,  do  hereby  give  you  notice  that  I  intend 
to  oppose  the  making  of  a  receiving  order  as  prayed,  and  that 
I  intend  to  dispute  tne  petitioning  creditor's  debt  [or  the  act 
of  bankruptcy,  or  as  the  case  may  be]. 

Dated  this  day  of  188    . 

To  CD.y  of  ,  and  to  ,  J.B, 

and  to  the  B^gistrar  of  the  said  Court. 


No.  18. 
Order  to  stay  Proceedings  on  Petition. 

{Title.) 

In  the  matter  of  a  bankruptcy  petition  against  A,B. 
of 

Upon  the  hearing  of  this  petition  this  day,  and  the  said 
A.B.  appearing  and  denying  that  he  is  indebted  to  the 
petitioner  [tchere  petition  presented  hy  more  than  one  creditor, 
add  the  name  of  the  creditor  whose  debt  is  deniedl  in  the  sum 
stated  in  the  petition  [or  that  he  is  indebted  to  uie  petitioner 
in  a  sum  of  a  less  amount  than  fifty  pounds],  [or  that  he  is 
indebted  to  C.D.j  one  of  the  petitioners,  in  a  sum  less  than 
the  sum  stated  to  be  due  from  him  in  the  petition],  it  is 
ordered  that  the  said  A.B.  shall  within  days  enter  into 

a  bond  in  the  penal  sum  of  [the  amount  of  the  alleged  debt  and 
probable  costSy  or  such  other  sum  as  the  Court  may  direct^  with 
such  two  sufficient  sureties  as  the  Court  shall  approve  of  to 
pay   [or  deposit  with  the  ^Registrar  the   sum  of  as 

security  for  the  payment  of]  such  sum  or  sums  as  shall  be 
recovered  against  the  said  A.B.  by  CD.  the  petitioner  [or 
one  of  the  petitioners]  in  any  proceeding  taken  or  continued, 
by  him  against  the  said  A.B.,  together  with  such  costs  as 
shall  be  given  by  the  Court  in  which  the  proceedings  are  had. 

And  it  is  further  ordered,  that  upon  the  said  A.B.  enterinar 
Into  the  bond  aforesaid,  all  proceedings  on  this  petition  shau 
be  stayed  until  after  the  Court  in  which  the  proceedings  shall 
be  taken  shaU  have  come  to  a  decision  thereon. 

Dated  •  By  the  Court, 

Begistrar, 
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No.  19.  Appendix  by 

FOBXB. 

Botid  on  siay  of  Proceedings ,  Sj'c.  

{Tiile,) 

Know  all  men  by  tlj^ese  presents,  that  we,  A,B.  oi  &c.,  and 
CD.  of  &c.,  and  E.F,  of  &e.,  are  jointlj  and  severally  held 
and  firmly  bound  to  L.M,  of  &c.,  in  pounds  to  be  paid 

to  the  said  L.M,,  or  his  certain  attorney,  executors,  admmis- 
trators,  or  assigns.  For  which  payment  to  be  made  we  bind 
ourselves  and  each  and  every  of  us,  our  and  each  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this               day  of 
one  thousand  eight  hundred  and  «  -  

Whebeas  a  bankruptcy  petition  against  the  said  A,l}» 
having  been  presented  to  the  High  Court  {_or  said  petition 
County  Court,  &c.^,  he  did  appear  at  the  hearing  of  me  and 
deny  that  he  was  mdebted  to  the  petitioner  [^or  to  one  or  more 
of  ihe  petitioners],  l_or  allege  that  he  was  indebted  to  the 
petitioner  in  the  sum  of  pounds  only]. 

[^or  Whereas  the  said  A,B.  having  been  duly  served  with  a 
bankruptcy  notice  by  L.M.  of  in  accordance  with  pro- 

visions of  the  Bankruptcy  Act,  1 883,  issued  out  of  the  High 
Court  [or  the  County  Court  of  holden  at  ],  applied 

to  the  said  Court  to  dismiss  such  notice  on  the  ground  that  he 
was  not  indebted  to  the  said  L.M.  [or  that  he  was  not  indebted 
to  him  to  such  an  amount  as  would  support  a  petition  in 
bankruptcy]. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  above-bounden  A.B.^  or  the  said  CD.  or  £.F,y  shall  on 
demand  well  and  truly  pay  or  cause  to  be  paid  to  L.M.y  his 
attorney  or  agent,  such  sum  or  sums  as  snail  be  recovered 
against  the  said  A.B.  by  any  proceedings  taken  or  continued 
within  twenty-one  days  from  tne  date  hereof  in  any  competent 
Court  by  the  said  L.M.  for  the  payment  of  the  debt  claimed 
by  him  in  the  said  petition,  together  with  such  costs  as  shall 
be  given  to  the  said  L.3L  by  such  Court,  this  obligation  shall 
be  void,  otherwise  shall  remain  in  full  force. 

A.B.  (l.s.) 
CD:  (L.8.) 
E.F.        (l.s.) 

Signed,  sealed,  and  delivered  by  the  above-bounden 
in  the  presence  of  • 

KoTE. — If  a  deposit  of  money  he  made  the  memoraDdum  ahoold  follow 
the  tenns  of  the  conditions  of  the  bond.  This  form  mav  bO 
adapted  to  other  cases. 


454  APPBimiX  OF  FOBMS. 

^^"°-  JN^o/iw  of  Sureties. 

(TitU.) 

In  the  matter  of  a  bankruptcy  petition  [or  In  the  matter  of 
a  bankruj)tcy  notice  by  C.D.J  of 

Take  notice  that  the  sureties  whom  I  propose  as  my  security 
in  the  above  matter  [here  state  the  proceeding  which  has 
rendered  the  sureties  necessary']  are  [here  state  the  full  names 
and  descriptions  of  the  sureties,  and  their  residences /or  the  last 
six  months,  therein  mentioning  the  county  or  city,  places j  streets^ 
and  numbers,  ifanyl. 

Dated  this  day  of  188  . 

A.B. 

To  the  Beglstrar  of  the  Court 
and  to  Z.J/,  of 


No.  21. 
Affidavit  of  Justification, 

{Title.) 

In  the  matter  of  a  bankruptcy  petition  against  A,S. 
of  [or  In  the  matter  of  a  banfcuptcy  notice  by  L,3L 

against  A,B,  of  ]. 

I,  E.F,,  of  ,  one  of  the  sureties  for  make  oath 

and  say : — 

1.  That  I  am  a  householder  [or,  as  the  case  may  he"],  resid- 
ing [describing  particularly  the  county  or  city,  the  street  or  place, 
and  the  number  of  the  house,  if  any]. 

2.  That  I  am  worth  property  to  the  amount  of  £  [the 
amount  required]  over  and  above  what  will  pay  my  just  debts 
[if  security  in  any  other  action  or  for  any  other  purpose,  add, 
and  every  other  sum  for  which  I  am  now  security].  ' 

3.  That  I  am  not  bail  or  security  in  any  other  matter,  action, 
or  proceeding,  or  for  any  other  person  [or  if  security  in  any  other 
action  or  actions,  add,  except  for  CD.,  at  the  suit  of  E.F.,iD.  the 
Court  of  in  the  sum  of  £  ;  for  O.II.,  at  the  suit  of 
I.K.,  in  the  Court  of  in  the  sum  of  £  [^p^cifying 
the  several  actions  with  the  Courts  in  which  they  are  brought  and 
the  sums  in  which  he  has  become  bound]. 

4.  That  my  property,  to  the  amount  of  the  said  sum  of 
£  [and  ^security  in  any  other  action,  ^c,  over  and  above 
all  other  sums  for  which  1  am  now  security  as  aforesaid], 
consists  of  [here  specify  the  nature  and  value  of  the  property  in 
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respect  of  which  the  deponent  proposes  to  become  hofidsman  as   Arbhsix  of 
follows,  stock  in  trade,  in  my  business  of  carried  on  by       Tobmb. 

me  at  of  the  value  of  £  ,  of  good  book  debts 

owing  to  me  to  the  amoimt  of  £  ,  of  furniture  in  my 

House  at  of  the  value  of  £  ,  of  a  freehold  [or 

leasehold]  farm  of  the  value  of  £  situate  at 

occupied  by  ,  or  of  a  dwelling-house  of  the  value  of 

£  situate  at  ,  occupied  by  ,  or  of  other  pro- 

perty,  particularising  each  description  of  property  ^  with  the  value 
thereof^. 

5.  That  I  have  for  the  last  six  months  resided  at 
[describitiy  the  place  of  such  residenccj  or  if  he  has  had  more 
than  one  residence  duritig  that  period,  state  it  in  the  same 
manner  as  above  directed"]. 

Sworn  at,  &c. 

E,F. 


No.  22. 
Certifcate  of  Judge  for  Transfer  of  Proceedings, 

{Title.) 

I  hereby  certify  for  the  following  reasons  that  proceedings 
in  this  matter  would  in  my  opinion  be  more  advantageously 
conducted  in  the  High  Court  of  Justice  [or  the  County  Court 
at  J. 

{Here  set  out  reasons.) 

Dated 

F.H.,  Judge. 


No.  23. 
Order  for  Transfer  of  Proceedings. 

{Title.) 

Whereas  it  hath  been  proved  to  the  satisfaction  of  this 
Court  that  a  bankruptcy  petition  against  A.B,  of  has 

been  presented  to  this  Court,  and  tiiat  another  petition  has 
been  presented  against  the  said  A.B.  to  the  >  Court,  it  is 
ordered  that  the  said  first-mentioned  petition  be  transferred 
to  the  Court. 

Dated 

By  the  Court, 

Registrar. 
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—  '  Adjournment  of  Petitiofu 

{Title,) 

Upon  the  hearing  of  the  petition  this  day,  it  is  ordered 
that  the  further  hearing  of  this  petition  be  adjourned  until 
the  day  of  188     ,  at  o'clock  in  the 

noon. 


Dated 


By  the  Court, 

Begistrar. 


No.  25. 

DismUsal  of  Petition » 

(Title.) 

In  the  matter  of  a  bankruptcy  petition  filed  the  [(/a/«]. 

Upon  the  hearing  of  this  petition  this  day,  and  upon  read- 
ing and  hearing  it  is  ordered  that  this  petition  be 
dismissed  [and  that  the  petitioner  do  pay  to  the  eaid  A,B,  the 
taxed  costs  thereof]. 

Dated 

By  the  Court, 

Begistrar. 


No.  26. 

Dismissal  of  Petition  upon  which  Procecdinas  are  stayed  where 
a  Receiving  Order  has  been  made  on  a  subsequent  Petition, 

{Title.) 

Whereas  a  receiving  order  has  been  made  against  A.B, 
upon  a  petition  presented  to  this  Court  by  O.P.  of  ,  it 

is  ordered  that  the  bankruptcy  petition  against  the  said  A.B.^ 
presented  to  this  Court  by  CD.  of  ,  the  proceedings  on 

■which  were  stayed  by  order  of  Court  of  the  day  of 

188     ,  be  dismissed  [add  terms  if  any]. 

Dated 

By  the  Court, 

Begistrari 
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ft 


ReBlraining  AcitoHy  Sec,  before  Receiving  Order, 

{Title.) 

Upon  the  application  of  and  upon  reading  it  is  ordered 

that  L,M.  of  shall  be  restrained  from  taking  any  fur- 

ther proceedings  in  the  action  brought  by  him  [or  upon  thft 
judgment  recovered  or  obtained  by  him]  agamst^ne  said 
A.B.  in  [^here  state  the  Court  in  which  proceedings  nre'\  \or  it  is 
ordered  that  the  proceedings  in  the  action  [or  suit]  brought 
by  him  against  the  said  A.B,  [here  state  the  Court  in  which 
proceedings  are']  may  be  proceeded  with  on  [here  insert  the 
terms  fixed  by  the  Court'], 

Dated 

By  the  Court, 

Begistrar. 


No.  28. 
Receiving  Order  on  Debtor'' s  Petition, 

{Title.) 

On  the  petition  of  the  debtor  himself,  filed  the  [Ist  January, 
1884]  the  Official  Receiver  [or  Mr,  A.R.,  an  Official  Eeceiver] 
of  this  Court  is  hereby  constituted  receiver  of  the  estate  of 
[here  insert  name,  address,  and  description  0/ debtor]. 

Dated  • 

By  the  Court, 

Bogistrar. 


No.  29. 

Receiving  Order  on  Creditor's  Petition, 

{Title,) 

On  the  petition  of  J,S,,  of  ,  a  creditor,   filed  the 

[insert  date]  and  on  reading — and  hearing — the  Official 
J&ecoiver  [or  Mr,  A.B,,  an  Official  Eeceiver  J  of  this  Court, 
is  hereby  constituted  receiver  of  the  estate  of  [insert  name, 
address,  and  description  of  debtor]. 

Dated 

By  the  Court, 

liogiatrar. 
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No.  so. 

Notice  of  Receiving  Order ^  SfC,  {Local  Paper), 

In  Baukruptcj.    Notice  is  hereby  given  that  on  ajpetition 
dated  ,  a  receiTing  order  against  of  A.  a.  [^here 

insert  name,  address  and  description  of  debtor"]  \ras  made  by  the 
(High  Court  of  Justice  or  Gouniy  Court  of  |  holden 

at  }  on  the  day  of  188  . 

G,H.,  Official  Beceiver. 


No.  31. 

Order  for  Administration  in  Bankruptcy  of  Estate  of 

deceased  Debtor. 

(Title.) 

Upon  the  petition  of  CD.,  dated  ,  and  upon  reading 

and  hearing  ,  it  is  ordered  that  the  estate  of 

A.B.,  of  I  who  died  insolvent,  be  administered  in  bank- 

ruptcy, and  that  the  official  receiver  [or  Mr.  G.H,,  an  official 
receiver/]  of  this  Court  be  the  trustee,  and  that  the  costs  of 
this  application  be  • 

Dated  • 

By  the  Court, 

Begistrar. 


No.  32. 

Order  for  Administration  of  Estate  of  deceased  Debtor  on 
transfer  of  Proceedings  under  Section  125  (4). 

(Title.) 

Whereas  proceedings  for  the  administration  of  the  estate 
of  A.B.,  late  of  ,  deceased,  were  commenced  in  the  [here 

set  out  Court  in  which  proceedings  commeneedji  on  the 
day  of  18     . 

And  whereas  that  Court  did  on  the  day  of  18 

transfer  such  proceedings  to  this  Court. 

It  is  hereby  ordered  that  the  estate  of  the  said  A.B., 
deceased,  shall  be  administered  according  to  the  law  of  bank- 
ruptcy pursuant  to  section  125  of  the  Act,  and  that  G.H.,  the 
official  receiver  of  this  Court,  be  the  trustee  of  the  property 
of  the  said  A.B.,  deceased. 
Dated 

By  the  Court, 

Begistrar. 
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AlVKKIUXOY 

No.  33,  ^<»"- 

Application  for  Summary  Administration  under  Section  121. 

( Title.) 

I,  G.H.,  tho  official  receiver  in  tLe  above  matter,  hereby 
report  to  the  Court  that  the  property  of  the  debtor  is  not 
likely  to  exceed  in  value  300/.,  and  I  apply  that  the  Court 
may  order  the  estate  to  be  administered  in  a  summary  manner 
pursuant  to  section  121  of  the  Act. 

Dated  • 

G.H.J  Official  Beceiver. 


No.  34. 

Order  for  Summary  Administration, 

{Title.) 

Upon  the  application  of  and  reading  it  is  ordered 

that  the  estate  of  the  above-named  debtor  oe  administered  in 
a  summary  manner  pursuant  to  section  121  of  the  Act. 

Dated 

By  the  Court, 

Begistrar. 
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•  No.  35. 

BrATSIfEHT  OF  AfFAIBS. 

{Title.) 

N.B.^Tou  are  required  to  fill  up  carefully  and  accurately  the  sereral 
forms  ,  and  such  f onns,  when  filled  up,  will  constitute  your 

statement  of  affairs. 

When  completed  such  statement  must  be  verified  by  oath  or 
declaration. 


Oron 
VUitie*. 


Expected 
to 


«    9,  d. 


Vnaeantd  creditortM  per  lict  (A.) 


Crediton  fully  eecimd'ait  i 
per  lilt 


ftallyiecaivd'B 

\0.)      •••         .. 


LcM  eetimated  valae  of 
■ecuritiee        


8.\t/. 


Buiplns  to  oontn     ...  £ 


CYediton  partly  Mcurcd 
M  per  lilt  (C.) 

liPM  eatimated  ralvEo  df 
•ccttxitka        


'•  £    *.  d. 


Stodc  in  trade,  ftc.  (state  name  of 
place),  ae  per  list  (G.)    

Eetfanated  ooet  £  ... 

Eetimated  to  realiise     

Book  debts,  aa  per  lirt  (H.) 

Good 


£    «.  d. 


•  ••  •••  ••*  ••• 


Other  liabilitiee,  aa  per  liat  (D.)  ... 

Of  which  it  if  expected  will 
rank  aninit  the  estate  for 
dividend  ... 

LiaUUties  on  bills  other  than 
debtor's  own  acceptances,  as 
per  list  (F.)  £ 

Of  which  it  is  expected  will 
rank  affainst  the  estate  for 
diTidcnd... 


» • «  •  ■  • 


Prpferential  creditors 
for  rent,  rates,  taxen, 
wagcff,  &c.,  as  per 
list(E.)... 


«..       «• • 


g.  d. 


Deducted  contra 


...  £ 


Doabtfnl 
Bad     ... 


Estimated  to  prodnoe  ... 


£    f.d. 

I       I 

I        I 


Cdsh  at  bankers.,  f 
Cash  in  hand 


•:   £     g.d. 


Bills  of  exchange  or  other  similar 
securities,  as  per  list  (J.; 

Estimated  to  produce 

Household    furniture,  &c.    esti- 
mated to  produce ... 


•  ■  ■  ••■ 


Other  property  as  per  list  (G.) 
kted  to  produce      


estimat 


Surplus  ttam  securities  in  the 
hands  of  crediton  fully  secured 
(per  contra) 


•  ••  •  •• 


Deduct  preferential  creditors  for 
rent,  rates,  taxes,  wages,  Ac, 

(per  contra) 


«••  ••• 


Deflden(7  as  explained  in  state- 
ment (K.)  ...       ...       « 


The  above  statement  and  the  several  lists  hereunto  annexed  are  to  the 
best  of  my  knowledge  and  belief  full,  true,  and  complete. 

Sworn,  &Ci 
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List  f *  AJ'^-rUNaBotBBD  GnEniTORS.  Anwrntx  or 

The  names  to  be  arranged  in  alphabetical  o)rddr  and  num-    .__  "'^'.^ 
bered  consecutiTely,   creditors  for  10/.  and  upwards  being 
placed  first. 


No. 


Name. 


Address  and 
Occupation. 


Amoantof 
Debt. 


Date  when 
Contracted. 


Consideration. 


List  '*  B." — CaEDrroBS  fully  seottbed, 


vn    Name  of 
**"•  Creditor. 


Address 

and 

Oocu- 

pation. 


Amount 
of  Debt. 


■     r 


Date 
when 
Con- 
tracted. 


Ctonaidera- 
tion. 


Parti- 
culars 

of 

Been- 

rity. 


Date 
when 


Esti- 
mated 
Value 


given,  of  Secu- 
rity. 


Eiti-' 
mated 
Suiplus 
fh>m 
Secu-. 
rity. 


List  **  C." — Cbeditobs  pabtly  secubed. 


I 


No. 


Address 
Name  of  i    and 
Creditor.    Oocu- 
.  I  pation. 


Amount 
of  Debt. 


Date   I-,      ., 
when   *  onndera- 
Con-  I      tion. 
tracted.! 


Parti- 
culars 

of 
Secu- 
rity. 


Date 
when 
given. 


Esti- 
mated 
Value 

of 
Secu- 
rity. 


Balance 
of 

Debt 
XJnse- 

ClU1)i. 
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Apmnxor 

FOBMB. 


List  "  D." — ^Liabilities* 

Full  particulars  of  all  Liabilities  not  otherwise  Scheduled 

to  be  given  here. 


Nam»of 
Mo.       Cnditoror 
ruimaat. 


•ad 

Oocapodon. 


Amount  of 
LiAUUtjor 
Claim. 


DateirlMn 

liabflitj 

incunod. 


Kaiom 
of 


List  ''  E»" — ^Fbsfzbential  Cbedttors  fob  'Rest,  Bates, 

Taxes  and  Wages. 


No. 


Name 

of 
Cx«dl- 

tor. 


Addreas 

and 
Gooupa- 

tion. 


NaluM 

of 
Claim. 


Period 
di 


Claim 

accrued 

due. 


Date 
^rfaeo 
doe. 


Amoont 
of 


Amoont 
payable 
in  full. 


Dif. 

feraice 

nmUn^ 

for 

DiTi- 

dend. 


List  "  F." — Liabilities  op  Debtor  on  Bills  otheb  than  his 

OWN  Acceptances. 


No. 


Acoeptoc'a 

Name 
aadAddieaa. 


Date 
when  due. 


Amonnt. 


1  Holdei'a  Name 
'    andAddiea 

(if  known). 


Amoont  ex- 
pected to 

nmkagainat 
Ertatefor 
DiTidend. 
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List  "  G." — ^Peopkrty.  Appskdix  of 

Full  particulars  of  every  description  of  property  in  posses-       ^o^^^^ 
sion  and  in  reversion  as  defined  by  Section  168  of  the  Bank- 
ruptcy Act,  1883,  not  included  in  any  other  list,  are  to  be  set 
forth  in  this  list. 


Fun  statement  and  Katore  of  Ftoperty. 

Stock  in  Tiade  at                                        

Tkiien  at  cost  (or  ertimated  cost)  £                     .... 
Funutare,  fixtmen,  and  fittings  on  trade  premises. . 
Honsehold  f  anutnre  and  effects    •••••• . . . « •••$•! 

Otsbb  Fbofbbtt  (state  particulars) 

List  "  H." — Debts  due  to  the  Estate. 


No. 


Xame 

of 
Delytor. 


Bed- 

dence 

and 

Oocapo- 

mOI1« 


Amount  of  Debt. 


Qood. 


Doubt- 
foL 


Bad. 


When 
Con- 

tFRcted. 


Brti- 

mated 

topro- 

duoe* 


Fiutica- 
lanof  anf 
SeoQxities 

held 
for  Debt. 


List  ''J." — Bills  of  Exchakoe,  Pbohissory  Notes,  &a| 

AVAILABLE  AS  AsSETS. 


No. 


Name  of 

Aooeptor  of 

Bmor 

Maker  of 

Note. 


Addxeae»&o. 


Amount 

Date 

of  Bfllor 

when  due. 

Note. 

Ertimated 
to  produce. 


Puticulanof 

anr  Property 

heldasSecunty 

for  Payment  of 

Bill  or  Note. 
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jkppxasix  OF  List  .£« — ^DEFiciSErcnr  Aocoxnsrr. 

V^^^^'  .  This  account  must  contain  explanations  in  detail  of  the  losses, 
expenses,  qx  other  causes  of  the  difPerenoe  between  the  amount 
of  the  indebtedness  and  of  the  assets. 


Total 


y,S. — ^The  total  ahoald  oorrespond  with  the  amount  of  the  defioienoj 
vhown  on  the  face  of  the  statement  of  affaira. 


No.  36. 

Memorandum  of  Public  Examination  of  Debtor, 

( Title,) 

Memorandum. — That  I  the  above-named  debtor,  being 

sworn  and  examined,  upon  mj  oath  say,  that  the  statement  of 
affairs  filed  on  the  day  of  188      ,  with  the  pro- 

ceedings in  the  above  matter,  containing  sheets  of  paper, 

the  first  sheet  whereof  is  marked  with  the  letter  A,  is  true, 
and  that  the  said  statement  of  affairs  contains  and  is  a  full 
and  true  disclosure  and  discovery  of  all  my  estate  and  effects 
both  real  and  .personal  whatsoever  and  wheresoever.  - 

And  i  further  say,. that  the  notes  of  my  public  examination 
marked  B  and  appended  hereto,  were  read  over  to  me,  and 
are  correct. 

And  I  further  say,  that  at  the  time  of  this  my  examination^ 
I.  have  delivered  up  to  the  official  receiver  [^or  the  trustee  of 
my  property]  all  property,  estate  and  effects,  and  all  books,, 
papers,  and  writings  relating  thereto. 

And  I  further  say,  that  I  have  not  removed,  concealed,  em- 
bezzled, or  destroyed  any  part  of  my  estate,  real  or  personal, 
nor  any  books  of  accounts,  papers,  or  writings  relating  thereto, 
with  an  intent  to  defraud  my  creditors. 

[^Here  insert  any  special  matter.'] 
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No.  37.  AppEin)ix  OP 

FOBMfl. 

Order  of  Court  that  Examination  is  concluded, 

{Title,) 

Whereas  the  above-named  A,B,  has  duly  attended  before 
the  Court  and  has  been  publicly  examined  as  to  his  conduct, 
dealings,  and  property : 

And  whereas  the  Court  is  of  opinion  that  the  affairs  of  the 
said  A,B,  have  been  sufficiently  investigated,  it  is  hereby 
ordered  that  the  examination  of  the  said  A,B.  is  concluded. 

Dated 

By  the  Court, 

CD.f  Eegistrar. 


No.  38. 

Order  of  Adjudication, 

{Title.) 

Pursuant  to  a  petition,  dated  against  [^here  insert  name, 

description,  and  address  of  debtorl  on  which  a  receiving  order 
was  made,  on  the  [date'],  and  on  the  application  of  [here  insert 
"  the  official receiver^^  or  "  the  debtor  himseW^  or  "-4.!S.  of 
a  creditor"],  and  on  reading  ana  hearing  it  is 

ordered  that  the  debtor  be  and  the  said  debtor  is  hereby  ad- 
judged bankrupt. 

Dated 

By  the  Court, 

Eegistrar. 


No.  39. 

Notice  of  Adjudication  {Local  Paper), 

In  Bankruptcy.     Notice  is  hereby  given  that  [here  insert 
name,  address,  and  descriptioti  of  bankrupt]  was  on  the 
day  of  adjudged  bankrupt  by  the  High  Court  [or  the 

County  Court  of  holden  at  ]. 

G,H,,  Official  Eeceiver. 


W.B,  H  H 
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FoMo.  No.  40. 

Application  to  annul  Adjudication  under  Sect.  85. 

(Title,) 

I,  J^.i^.,  of  ,  being  interested  in  this  matter  do  hereby 

make  application  to  the  Court  that  the  order  of  adjudication 
against  A.H,  bo  annulled  \_here  state  grounds  o/ application~\. 

Dated 

U.S. 


No.  41. 

Order  annulling  Adjudication  under  Sect,  35. 

{Title,) 

On  the  application  of  R,S,y  of  ,  and  on  reading 

and  hearing  ,  it  is  ordered  that  the  order  of  adjudication 

dated  against  A,B,yOi  ,  be  and  the  same  is  hereby 

anniilled. 

Dated 

By  the  Court, 

Begistrar. 


No.  42. 

Application  for  Order  of  Discharge. 

{Title.) 

If  A.B,,  of  f  haying  been  adjudged  bankrupt  on  the 

day  of  188    ,  and  being  desirous  of  obtaining 

my  discharge,  hereby  apply  to  the  Court  to  fix  a  day  for 
hearing  my  application. 

My  public  e2camination  was  concluded  on  the  day 

of 

Annexed  hereto  is  the  certificate  of  the  official  reoeiyer 
certifying  the  number  of  my  creditors. 

(Signed)        A.B, 
To  the  Eegistrar  of  the  Court. 
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No.  43.  ^^IS"' 

Certificate  of  Number  of  Creditors, 

(Title.) 

I  certify  that  the  creditors  of  the  aboTC  bankrupt  who 
require  to  be  notified  of  his  intention  to  apply  for  nis  dis- 
charge are  in  number. 

Dated 

G.H.,  Official  Eeoeiyer. 


No.  44. 

Notice  to  Creditors  of  Application  for  Discharge. 

{Title.) 

Take  notice  that  the  bankrupt  A.B.,  of  has  applied  to 

the  Court  for  his  discharge,  and  that  the  Court  has  fixed  the 
day  of  188     ,  at  o'clock  for  hearing  the 

application. 

O.H.J  Official  Beceiyer. 
ToX.r. 

NoTB. — On  the  back  of  this  notice  the  provisions  of  sect.  28  of  the  Act 
should  be  printed. 


No.  45. 

Order  of  Discharge. 

{Title.) 

On  the  application  of  A.B.,  adjudged  bankrupt  on  the 
day  of  188     ,  and  upon  r^idine  and  hear- 

ing [it  is  ordered  that  he  be,  and  he  hereby  is  dis- 

charged]. 

[Or  it  is  ordered  that  his  discharge  be  suspended  for  [insert 
period^  and  that  he  be  dischargea  as  from  the  day  of 

188     ,  being  [  ]  from  the  date  of  this  order.] 

[Or  it  is  ordered  that  he  be  discharged,  subject  to  the 
following  conditions,  namely  [insert  conditions']. 

[Or  it  is  ordered  that  his  discharge  be  and  it  hereby 
is  refused.] 

Dated 

By  the  Court, 

Eegifltrar. 
n  n  2 
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Appendix  of  No.  46, 

F0B3C8. 

Certificate  for  Bemoval  of  Disqualification. 

( Title.) 

Whereas  an  order  of  discliarge  was,  on  the  day  of 

188  ,  granted  to  A.B.,  of  the  above-named  bankrupt, 
it  is  hereby  certified  that  the  bankruptcy  of  the  said  A.B.  waa 
caused  by  misfortune  without  any  misconduct  on  his  part. 

Dated 

By  the  Court, 

Hegistrar. 


No.  47. 

Order  sanctioning  Composition  or  Scheme. 

(Title.) 

On  the  application  of  ,  and  on  reading  ,  and 

hearing  ,  and  the  Court  being  satisfied  that  the  creditors 

in  the  above  matter  have  duly  accepted  and  approved  a  com- 
position [or  scheme]  in  the  following  terms,  namely  [here  insert 
terms f  if  shorty  if  not,  insert  "in  the  terms  contained  in 
exhibit  A.  annexed  hereto"],  the  said  composition  [or  scheme] 
is  hereby  sanctioned. 

By  the  Court, 

Hegistrar. 

Dated 

N.B. — If  the  tenns  of  the  composition  or  Boheme  be  contained  in  an 
exhibit  annexed  to  the  order,  each  page  of  the  achibit  most  be 
initialled  by  the  Registrar. 


No.  48. 
Application  for  Enforcement  of  Provision  in  a  Composition, 

{Title.) 
In  the  matter  of  a  composition  made  by  A.B.^  of 
I,  P.M.,  of  ,  do  apply  to  this  Court  for  an  order  for 

the  enforcement  of  the  provisions  of  the  said  composition 
against  ,   on  the  grounds  set  forth  in  the  annexed 

affidavit. 

Dated 

P.M. 
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No.  49.  Appendix  of 

Affidavit  in  support  of  Application  for  Enforcement  of  Provisions  i 

of  a  Composition  under  Sect.  18  or  23. 

{Title.) 
In  the  matter  of  a  composition  made  by  A,B,^  of 
I,  F.M,^  of  ,  make  oatli  and  say : — 

1.  That  I  am  interested  in  the  said  composition,  having 
proved  my  debt  as  a  creditor  of  the  said  A.B,  [or  as  the  case 
may  he"]. 

2.  That  [one  of]  the  provisions  of  the  said  composition  is 
[or  are]  that  [here  set  it  or  them  out']. 

3.  That  has  failed  to  comply  with  the  said  provisions 
[or J  as  the  case  may  he]. 

Sworn  at,  &c. 

P.M. 


No.  50. 

Order  for  Enforcement  of  Provisions  in  a  Composition. 

{Title). 

In  the  matter  of  a  composition  made  by  -4.5.,  of 

Upon  hearing  the  application  of  F.M.^  of  and  reading 

[here  insert  evidence],  the  Court  being  of  opinion  that  the  pro- 
visions of  the  said  eompoBition  mentioned  in  the  said  affidavit 
should  be  enforced,  it  is  ordered  that  [here  insert  order]. 

Dated 

By  the  Court, 
To  p  Registrar. 

Take  notice  that  unless  you  obey  the  directions  contained 
in  this  order,  ydti  will  be  deemed  to  have  committed  a  contempt 
of  Court.  • 


No.  61. 
Certificate  of  Scheme  or  Composition. 

{Title.) 

I  hereby  certify  that  a  composition  [or  scheme  of  arrange- 
ment] between  A.B.  oi  ,  the  above-named  debtor,  and 
his  creditors  was  duly  sanctioned  by  the  Court  on  the 
day  of 

Dated  .  M.N^t  Official  Beceiver. 
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No.  52. 

Affidavit  of  Proof  of  Debt  with  or  without  Security. 

(Title,) 
I  ,  of  ,  make  oath  and  say : — 

1.  That  the  said  A.B.  was  at  the  date  of  the  receiving 
order  and  still  is  justly  and  truly  indebted  to  [me]  in  the  sum 
of  for  [^state  consideration  and  insert  or  anfiex  a  summary 

of  account  and  describe  generally  any  vouchers  necessary  to  sub- 
stantiate the  debt"]  for  which  said  sum  or  any  part  thereof  I  say 
that  [I]  have  not  nor  hath  any  person  by  my  order  or  to  my 
knowledge  or  belief  or  [my]  use  had  or  received  any  manner 
of  satisfaction  or  security  whatsoever,  save  and  except  the 
following : — 

[Here  set  out  the  particulars  of  all  securities  held,  and  where 
the  securities  are  on  the  property  of  the  debtor  assess  the  value 
of  the  same,  and  if  any  bills  or  other  negotiable  securities  be 
held  specify  them  in  the  schedule,^ 


Date. 


Drami. 


Acceptor, 


Amount. 


Date^irhen  due. 


Sworn,  &c. 

[  JVhen  affidavit  is  made  by  a  clerk  alter  the  form  accordingly 
and  add  the  following,"]  That  I  am  in  the  employ  of  CD., 
and  that  I  am  duly  authorised  by  him  to  make  this  affidavit, 
and  that  it  is  within  my  own  knowledge  that  the  aforesaid 
debt  was  incurred,  and  for  the  consideration  above  stated, 
and  that  such  debt,  to  the  best  of  my  ^owledge  and  belief, 
still  remains  unpaid  and  unsatisfied. 


No.  53. 
Affidavit  of  Proof  of  Debt  by  Agent  of  a  Company, 

(Title,) 

1  ,  of  ,  secretary  [or  manager  or  other  officer] 

of  [here  state  name  of  corporation]  make  oath  and  say 

That  I  um  duly  authorised,  under  the  seal  of  the  [here  set  out 
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the  name  and  style  of  the  corporation"],  to  make  the  prooi  of   Appbkdiz  of 
debt  on  its  behalf  [then  folloto  last  affidavit,  altering  form       Fobmb. 
accordingly,]  

Note. — This  form  may  also  be  inoorporated  in  the  proof  in  the  same 
manner  as  u  proyidea  in  the  case  of  a  derk  proving  for  his  employer. 


No.  64. 
Getieral  Proxy. 

{Title.) 

I,  CD.  of  ,  a  creditor,  hereby  appoint  the  Official 

Beceiver  in  the  above  matter  [or  Mr.  A.B.  of  ,  a  clerk 

in  my  regular  employ]  to  be  my  general  proxy  in  the  above 
matter  [excepting  as  to  the  receipt  of  dividendj. 

(Signed) 

Dated  .  CD. 

Signature  of  Witness. 
Address. 

Note. — When  the  creditor  desires  that  his  general  proxy  shonld  reoeiTe 
dividends  he  should  strike  out  the  words  **  excepting  as  to 
the  receipt  of  dividends  "  putting  his  initials  thereto.  The 
creditor  must  fill  up  blanks  m  his  own  handwritinflr. 
'  The  authorised  agent  of  a  corporation  may  fill  up  blanks,  and 
sign  for  the  corporation,  e.g.,  for  the  company. 

J.S.  (didy  authorised  under 
the  seal  of  the  company). 


No.  56. 
Special  Proxy. 

{Title.) 

I,  CD.  of  ,  a  creditor,  hereby  appoint  the  Official 

Beceiver  in  the  above  matter  [or  Mr.  A.B.  of  ]  as  my 

proxy  at  the  meeting  of  creditors  to  be  held  on  the  day 

of  f  to  vote  for  [or  against]  [here  specify  the  partictUar 

resolution  or  name  of  proposed  trustee]* 

(Signed) 

Dated  •  CD. 

Signature  of  Witness. 
Address. 

Note. — ^The  creditor  must  fill  up  blanks  in  his  own  handwriting.  The 
authorised  agent  of  a  corporation  may  fill  up  blanks  and  sign 
for  the  corporation,  f.y*,  for  the  company. 

7,8.  (duly  authorised  under 
the  seal  of  the  company). 
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Appendix  op  No.  56. 

^^""-  Voting  Letter  under  Sect.  18  (2). 

Re  Date 

Address 
Sir, 

I  request  you  to  record  my  vote  for  [or  against]  the  above 
proposed  composition  [or  scheme  of  arrangement]  in  the  said 
matter. 

(Signed)  J.S. 

Signature  of  Witness. 
Address. 

To  the  Official  Receiver  of  the  Estate  of 

2s\B. — ^This  form  of  roting  letter  is  to  be  attached  to  the  notice  of  pro- 
posed composition  or  scheme  to  be  circulated  by  the  Oflicial 
Receiver.  The  letter  must  be  sent  in  so  as  to  rea^  the  Official 
Beceiver  not  later  than  the  day  before  the  meeting. 


No.  57. 
Notice  to  Creditors  of  First  Meeting. 

{Title.) 

Take  notice  that  the  first  meeting  of  creditors  in  the  above 
matter  will  be  held  on  the  day  of  at  [insert  place'] 

Bi  [insert  hour]. 

To  entitle  you  io  vote  thereat  your  proof  must  be  lodged 
with  me  one  clear  day  at  least  before  the  meeting. 

Forms  of  proxies  can  be  obtained  from  me  on  payment 
of 

The  public  examination  of  the  debtor  is  fixed  for 
day  of  at 

[ To  X.  r.]  M.N.,  Official  Receiver. 

m 

Indorsemefit. 

At  the  first  meeting  the  creditors  may  (amongst  other 
things) : 

1 .  By  special  resolution  resolve  to  entertain  a  proposal  for 
a  composition  or  scheme  under  s.  18  of  the  Act,  eitiber  with 
or  without  the  intervention  of  a  trustee. 

2.  By  ordinary  resolution  resolve  that  the  debtor  be  ad- 
judged bankrupt,  and  in  that  case  they  may  also,  by  ordinary 
resolution,  if  the  estate  exceeds  £300,  appoint  a  trustee. 

3.  By  ordinary  resolution  fix  the  remuneration  of  the  trustee, 
or  resolve  that  the  same  be  left  to  the  committee  of  inspection  ; 
but  if  one-fourth  in  number  or  value  of  creditors  dissent  from 
the  resolution  fixing  the  trustee's  remuneration,  the  Board  of 
Trade  is  to  fix  his  remuneration. 
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4.  By  ordinary  resolution  to  appoint  a  committee  6i  inspec-   Appendix  op 
tion  from  among  the  creditors  qualified  to  vote,  or  the  holders       -^Q""- 
of  general  proxies  or  general  powers  of  attorney  for  such 
creditors. 

5.  By  ordinary  resolution  determine  the  remuneration  to  be 
paid  to  the  special  manager,  if  one  be  appointed. 


No.  68. 
Notice  to  Debtor  to  attend  First  Meeting  of  Creditors. 

{Title.) 

Take  notice  that  the  first  meeting  of  your  creditors  will  be 
held  on  the  day  of  ,   188     ,  at  o'clock,  at 

[^here  insert  place  where  meeting  tcill  be  held\  and  that  you  are 
required  to  attend  thereat  and  to  submit  to  such  examination, 
and  give  such  information  as  the  meeting  may  require.  And 
further,  take  notice  that  if  you  fail  to  comply  with  the  re- 
quirements of  this  notice  you  will  be  guilty  of  a  contempt  of 
Court,  and  may  be  punished  accordingly. 

Dated 

G.H.y  Official  Receiver. 


No.  59. 
Minutes  of  Proceedings  at  First  Meeting. 

{Title.) 

Minutes  of  resolutions  come  to  and  proceedings  had  at  the 
first  meeting  of  creditors  held  at  this  day  of  , 

18       ,  Chairman,  the  of&cial  receiver  [or  the  official 

receiver  being  absent,  F.K.y  of  ,  Chairman]. 

Resolved  as  follows : — 

That  A.B.  shall  be  adjudged  bankrupt,  and  that  the  official 
receiver  do  apply  to  the  Court  to  make  the  adjudication. 

That  G.H.,  of  [residence  and  occupation"],  shall  be  the  trustee 
of  the  property  of  the  bankrupt  at  [here  state  remuneration] 
[or  That  the  appointment  of  a  trustee  in  this  bankruptcy  bo 
made  by  the  committee  of  inspection]. 

That  /.A'.,  Z.il/.,  N.O.y  F.Q.,  and  F.S.,  be  appointed  the 
committee  of  inspection  in  tliis  bankruptcy,  for  the  purpose 
of  superintending  the  administration  of  the  property  of  the 
bankrupt  by  the  trustee. 

Or, 

That  [the  debtor's]  proposal  for  a  composition  [or  scheme] 
be  entertained,  and  that  this  meeting  be  adjourned  to  the 
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day  of  ,  for  the  puipose  of  settling  [or  faither 

considering]  the  terms  thereof. 

[Here  add  any  other  resolutions  that  may  be  come  to  as  io 
the  manner  of  the  administration  of  the  property  hy  the  trustee , 
the  transfer  of  the  proceedings  to  another  Court.] 

F.K.,  Chairman. 


Xo. 


Assentinir  Oeditors*  |  Amount 


bignAtnm. 


of  Proof. 


2^  Disfenpng  Crediton^ 


of  Fkoof. 


Noxx. — ^When  a  reaolntion  is  carried  nnanimoqaly  the  creditoxa  need  not 
fliffn,  bat  when  a  division  is  taken  ail  crediton  and  holders 
of  proxies  voting  should  sign.  The  dgnatorea  most  be 
attached  at  the  meeting.  Beaolationfl  shoold  be  pat  sep*- 
rately. 


No.  60. 
List  of  Creditors  assembled  to  be  used  at  every  Meeting. 

{Title.) 
Meeting  held  at  this  day  of  188    . 


Kumber. 

Namoe  of  Crediton  present  or  aaeembled. 

Amomit  of  Proof. 

1 
2 
3 
4 
5 
6 
7 

Total  nomber  of  creditors  present  or  \ 
assembled    /     •••• 

7 
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No.  61.  ArwDiDntOF 

FOBUB. 

Order  of  Court  for  General  Meeting  of  Creditors. 

(Title,) 

Upon  tlie  application  of  CD.,  of  ,  it  is  ordered  that 

the  trustee  of  the  property  of  the  bankrupt  [^or  the  official 
receiver  of  this  Court]  do  summon  a  meeting  of  the  creditors 
of  the  bankrupt  to  be  held  at  on  the  day  of 

18     ,  at  o'clock  in  the  noon  {^here  state  the  purpose 

for  which  meeting  called^* 

Dated 

,  By  the  Court, 

Begistrar. 


No.  62. 
Notice  of  Meeting  {General  Form). 

{Title.) 

Take  notice  that  a  meeting  of  creditors  in  the  above  matter 
will  be  held  on  the  day  of  at  ,  at        o'clock. 

Agenda. 
l^Here  insert  purpose  for  which  meeting  called.^ 

Dated 

(Signed) 

G.H.,  Trustee 
[or  Official  Keceiver]. 

N.B. — Forms  of  proxies  can  be  obtained  on  application  to  the  official 
reoeiTer,  on  payment  of 


No.  63. 

Notice  convening  Second  Meeting  to  confirm  Composition 

or  Scheme, 

{Title,) 
In  the  matter  of  a  proposed  composition. 

A  second  general  meeting  of  the  creditors  of  the  above- 
named  person  [or  persons]  is  hereby  summoned  to  be  held 
at  on  J   the  day  of  instant  [or  next^i 

at  o'clock  in  the  noon  precisely.     A  majority  in 
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Appkndix  op  number  representing  tliree-fourths  in  value  of  all  the  creditors 
Forms.  who  have  proved,  may  confirm  the  resolution  come  to  at  the 
first  general  meeting,  to  accept  the  proposed  composition, 
which  is  to  the  following  effect  \_8late  proposed  terms'].  If  the 
composition  be  rejected  the  meeting  may  proceed  to  elect  a 
trustee. 

Dated  the  day  of  188  . 

(Signed)         3LN.  {Official  Receiver), 

Note. — ^The  report  of  the  official  receiver  on  the  pxoposed  oompositioa 
should  be  annexed  to  this  notice. 


No.  64. 
Resolution  at  Second  General  Meeting, 

{nth,) 

In  the  matter  of  a  proposed  composition. 

We,  the  undersigned,  being  the  statutory  majority  of 
creditors  assembled  at  the  second  meeting  in  the  above  matter, 
duly  held  at  ,  this  day  of  188  ,  in  accord- 

ance with  the  provisions  of  the  said  Act,  do  hereby  confirm 
the  resolution  passed  by  the  statutory  majority  of  the  creditors 
of  the  said  A,B,  assembled  at  the  first  meeting. 

[^Here  follow  signatures  of  creditors  J^ 
F,K,,  Chairman. 


No.  65. 

Notice  to  Creditors  and  Official  Receiver  of  Application  to 
Court  to  sanction  Composition  or  Scheme, 

{Title,) 

Take  notice  that  application  will  be  made  to  the  Court  on 
the  day  of  ,  to  sanction  the  composition  [or 

scheme],  approved  on  the  day  of  by  tie  statutory 

majority  of  creditors. 

Dated 

G,H. 
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No.  66.  ^^^^.'* 

Notice  to  Creditors  of  Meeting  to  remove  Trustee  and  to  appoint 

a  Person  to  Jill  the  Vacancy. 

{Title.) 

At  the  request  of  one-fourth  in  value  of  the  creditors  of  the 
bankrupt  a  general  meeting  of  the  creditors  is  hereby  summoned 
to  be  held  at  on  the  day  of  18    at 

o'clock  in  the  noon  for  the  purpose  of  considering  the 

propriety  of  removing  G,H,  the  trustee  of  the  property  of  the 
bankrupt  from  his  office  as  such  trustee,  and  in  tne  event  of 
his  removal  to  appoint  a  person  to  fill  the  vacancy. 

Dated 

L.M. 
A  member  of  the  Committee  of  Inspection 
[^or  Officied  Eeceiver]. 


No.  67. 

Notice  of  Meeting  to  he  held  to  appoint  new  Trustee. 

{Title,) 

I,  CZ>.,  the  official  receiver  in  the  above  matter,  hereby 
give  you  notice  that  a  meeting  of  creditors  will  be  held  at 
on  the  day  of  187     ,  at  o'clock  in  the 

noon,  for  the  purpose  of  appointing  a  trustee  in  the  place  of 
the  late  trustee  who  has  resigned  the  office  [or  who  has  died 
or  has  become  bankrupt]. 

Dated  « 

To  X.  Y.  an., 

Official  Eeceiver. 


No.  68. 

Minutes  of  Meeting /or  receiving  Resignation  of  Trustee,  ^c, 

{Title.) 

Minutes  of  proceedings  had  at  a  meeting  of  creditors  of  the 
said  bankrupt  held  at  on  the  day  of  187     . 

Chairman  of  the  meeting,  E.F.  of 

Besolved  {here  should  follow  resolutions). 

E.F.,  Chainnan  of  this  meeting. 
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Ammzov  No.  69. 

Foxm. 

Report  of  Appointment  of  TPnutee. 

(Title.) 
It  is  reported  to  the  Board  of  Trade  as  follows : — 

1.  That  [the  first]  meeting  of  creditors  in  this  [bank- 
ruptcy] WEB  held  at  on  the  day  of  at 
o'clock  in  the            noon. 

2.  That  by  resolution  at  such  meeting  G.ff.  of  was 
appointed  to  fill  the  office  of  trustee  of  the  property  of  the 
bankrupt. 

Dated 

F.K.  Chairman  [Official  BeoeiTer]. 


No.  70. 

Request  hy  Creditors  to  Board  of  Trade  to  notify  Objection  to 

Trustee  to  High  Court* 

.      (Title,) 

We,  the  undersigned,  being  a  majority  in  value  of  the 
creditors  of  the  above-named  A.B.,  do  hereby  request  the 
Board  of  Trade  to  notify  to  the  High  Court  their  objection  to 
the  appointment  of  CD.  as  trustee  of  the  propex^  of  the 
bankrupt. 

Dated  this  day  of  18    . 

Signature  of  creditors.  Amount  of  debt 

E.F. 
G.H. 
K,L. 


No.  71. 

Certificate  of  Appointment  of  Trustee, 

(Title.) 

This  is  to  certify  that  G^//.,  of         has  been  duly  appointed 
and  approved  as  trustee  of  the  estate  of  ,  who  was 

adjudged  bankrupt  on  the  188     . 

By  the  Board  of  Trade, 

(Signed)    J.S. 


APPENDIX  OF  POBHS.  479 

No.  72.  Appendix  ov 

FOBMB. 

Bond  of  Trustee.  ■ 

{Title.) 

Know  all  men  by  these  presents,  that  we,  G.H,  of,  &c.,  and 
CD.  of,  &c.,  and  KF.  of,  &e.,  are  jointly  and  severally  held 
and  fimaly  bound  to  in  £  to  be  paid  to  the  said 

,  or  his  certain  attorney,  executors,  administrators  or 
assigns.  For  which  payment  to  be  made  we  bind  ourselves 
and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

188    . 

Whereas  on  the  day  of  18     ,  A.B.  of  , 

was  adjudged  banlonipt ;  and  whereas  at  fthe  first  meeting] 
of  creditors  under  the  said  bankruptcy  the  said  G.  H.  was 
appointed  trustee  of  the  property  of  the  bankrupt;  and 
whereas  the  said  trustee  has  been  directed  to  give  security  by 
bond  to  [^here  state  to  tohom]  in  the  sum  of  ,  with  two 

sufficient  sureties  thereto. 

Now,  therefore,  the  condition  of  this  bond  or  obligation  is 
such  that  if  the  said  G.H.  shall  and  do  from  time  to  time  well 
and  sufficiently  perform  and  execute  all  and  sing^ar  the 
duties  required  of  him  as  trustee  by  the  Bankruptcy  Act, 
1883,  or  any  general  Bule  made  or  hereafter  to  oe  made 
under  such  Act,  this  obligation  shall  be  void  or  otherwise 
shidl  remain  in  fuU  force  and  virtue. 

Signed,  sealed  and  delivered  by  the  \  G.H, 

above-bounden        in  the  presence  >  CD. 

of  )  KF. 

NoxE. — li  a  deposit  of  money  be  made,  the  memorandimi  thereof  should 
follow  the  tennfl  of  the  condition  of  the  bond. 


No.  73. 

Report  of  Appointment  of  Trustee  to  Jill  a  Vacancy  caused  ly 

Resignationy  Sfc. 

(Title.) 

It  is  reported  to  the  Board  of  Trade  as  follows : — 

1.  That  a  meeting  of  creditors  in  this  bankruptcy  was  held 
at  on  the  day  of  at  o'clock  in  Uie 

noon,  for  the  purpose  of  receiving  of  G.H.  his  resigna- 
tion of  the  office  of  trustee,  and  of  appointing  a  person  to  fill 
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Aj»i»Ein)ix  OF  such  office  [or  for  the  purpose  of  appointmg  a  trostee  in  the 
Forms.        place  of  O.iL  who  is  dead,  or  who  has  resigned,  or  as  the  ctise 
may  be], 

2.  That  the  said  G,H.  resigned  the  office  of  trustee,  and  by 
resolution  at  such  meeting  N.  0.  of  ,  was  appointed  to 

fill  the  office  of  trustee  of  the  property  of  the  bankrupt. 

F.K,y  Cliairman. 


No.  74. 
Application /or  Directions  Jy  Trustee. 

(Title.) 

I  desire  to  make  application  to  the  Court  for  its  directions 
[^here  state  the  particular  matter  in  relation  to  which  they  are 
sought^. 

Trustee. 

Let  this  application  be  heard  on  the  day  of 

at  o'clock  in  the  noon,  and  let  the  trustee  g^Te 

notice  to  [here  insert  the  persons  to  whom  it  is  to  be  yivenl. 

Dated  tliis  day  of  188     . 

Begistrar. 


No.  75. 
Order  on  Application  of  Trustee  for  Directions. 

(Title.) 

Whereas  at  a  Court  held  this  day  the  trustee  of  the  property 
of  the  bankrupt  applied  to  this  Court  for  its  directions  [here 
state  the  particular  matter  in  relation  to  which  they  are  sought^. 
Now  upon  hearing  of  CD.,  of        ,  on  the  matter,  it  is  ordered 

[here  set  out  the  order^,  and  that  the  trustee  do  pay  out 

of  his  own  moneys  [or  out  of  the  property  of  the  bankrupt]] 

the  sum  of  ,  the  costs  of  this  order,  and  the  sum  of 

to  CD.  for  his  costs  [or  that  CD.  do  pay  the  sum  of 

the  costs  of  this  order,  and  also  the  sum  of  to 

CD.  for  his  costs]. 

Dated 

By  the  Court, 

Begistrar. 
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No.  76.  Aotwdix  ov 

FOBMB. 


Notice  of  Intention  to  disclaim  Lease. 

{Title,) 

Take  notice  that  I  intend  to  disclaim  the  lease  dated  , 

whereby  [here  specify  property  let]  was  let  to  the  above-named 
debtor  at  a  rent  of  £ 

If  you  do  not  within  seven  days  after  service  of  this  notice 
upon  you  require  me  by  notice  in  writing  to  bring  the  matter 
before  the  Court,  I  hereby  disclaim  the  said  lease  as  from  the 
expiration  of  the  said  seven  days. 

Dated 

To  Mr.  X.  r. 

G.H,  [Trustee]. 


No.  77. 

Notice  of  Intention  to  declare  Dividend. 

Title. 

A  dividend  is  intended  to  be  declared  in  the  above  matter. 
You  are  mentioned  in  the  debtor's  statement  of  affairs,  but  you 
have  not  yet  proved  your  debt. 

Creditors  who  have  not  proved  their  debts  by  the  day 

of  188     ,  will  be  excluded  from  this  dividend. 

Dated 

G.H.J  Trustee, 
To  X.  Y.  [Address.] 


No.  78. 
Notice  of  Intention  to  declare  Final  Dividend. 

(Title.) 

A  final  dividend  is  intended  to  be  declared  in  the  above 
matter. 

If  you  do  not  establish  your  claim  to  the  satisfaction  of  the 
Court  on  or  before  the  day  of  188     ,  or  such  later 

day  as  the  Court  may  fix,  you  will  be  excluded  from  dividend. 

Dated 

G.H.,  Trustee, 
To  X.  Y.  [Address.] 

W.B.  I  I 
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AmonxoF 
FoncB. 


No.  79. 
Statement  to  aeeompany  Notice  of  Dividend. 

{Title.) 

Statzxknt  showing  the  position  of  the  estate  at  date  of 

declaring  [1st]  dividend. 
Db.  Cb. 


1884.    To    total    receipts 

4  Jan.  I    from  [date  of  re- 

to         ceinng  order]  [or 

30Apr.'     declaration    of 

I    first  dividend]  to 

date 


I 


1884. 
4  Jan. 

to 
30Apr. 


»> 


>> 


By  paynentB    .... 

zees,  costs  and 
chaiges  under 
Rule  104  .... 

preferential 
debts  paid  . . 
[Add  any 
other  particu- 
lars which 
may  seem  ne- 
ooasazy.] 


ft 


it 


amountof  diTi- 
dendof 
in  £  on  proofs 
admitted    for 
£       

Balanoe  earned 
forward    .... 


Assets  not  yet  realised  estimated  to  produce  £ 

Creditors  can  obtain  any  further  information  by  inquiry  at 
the  office  of  the  official  receiver  or  trustee  of 


No.  80. 

Notice  of  Dividend. 

{Title,) 

[Please  bring  this  Dividend  Notice  with  you.] 


DrVIDBND  OF 


IN  THE  £. 


[Address.] 
18    . 
Notice  is  hereby  given  that  a  Dividend  of  in 

the  pound  has  been  declared  in  this  matter,  and  that  the  same 
may  bo  received  at  Office,  as  above,  on  the 

of  or  on  any  subsequent  Monday,  between  the  hours 

of 

UiK)n  applying  for  payment,  tliis  Notice  must  be  produced 
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entire,  together  with  any  Bills  of  Exchange,  or  other  securities   Apfsnbdc  of 
held  by  you ;  and  if  you  do  not  attend  personally,  you  must       ToBjg, 
fill  up  and  sign  the  subjoined  Forms  of  Receipt  and  Authority, 
when  a  cheque  payable  to  your  order  will  be  delivered  to  the 
bearer. 

(Signed) 
To ,  GM.y  [Trustee]. 

KoTB. — On  applicatioii  for  the  Di?ideiid,  thiii  Notice  must  be  produced 
entire,  and  tiie  BiUs  or  other  SecuritieB  held  hj  jou  must  be  produced. 


EECEIPT. 

18 

Eeceived  of  the  sum  of  pounds 


shillings  and  pence,  being  the  amount  payable  to 

in  respect  of  the dividend  of in  the  £ 

on  — ^-^—  claim  against  thfs  estate. 

£         ;         i  (  Creditor's 

--  ( Signature, 


Sm, 


AUTHOEITY. 


Please  deliver  to the 

(Insert  the  name  of  the  person  who  ia  to  reoeiTO 

the  cheque,  or  the  words  "me  by  poet,"  if  you 

wish  the  cheqne  sent  to  you  in  that  way.) 

cheque  for  the  dividend  payable  to in  this  matter. 

(Creditor's 
Signature, 

To .  188     . 


No.  81. 

Application  hy  Creditor  for  Order  for  Trustee  to  pay  Dividend 

withheld  and  Order  thereon, 

{Title,) 

I,  F.K,,  of  ,  make  application  to  this  Court  for  an 

order  to  be  made  upon  the  trustee  to  pay  the  dividend  in  this 
bankruptcy  due  to  me,  with  interest  thereon  for  the  time  it 
has  been  withheld  from  me,  that  is  to  say,  from  the  day 

of  188     ,  on  which  day  I  applied  to  the  trustee  for  its 

payment  to  me,  and  also  to  pay  to  me  the  costs  of  this  ap« 
plication. 

Dated  this  day  of  188     . 

F,K. 
Ii2 
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Appmroix  OF  Order. 

FoBXB.  Upon  the  reading  of  this  application,  and  upon  hearing 

,  it  is  ordered  that  the  truiBtee  do  forthwil^  pay  to  the 
said  F.K,  the  sum  of  pounds,  the  amount  of  such 

dividend. 

And  it  is  further  ordered  that  the  trustee  do  pay  to  the 
said  creditor  at  the  same  time  the  sum  of  ,  for  interest 

on  such  dividend,  being  at  the  rate  of  5/.  per  cent,  per 
annum  for  the  time  that  its  payment  has  been  withheld, 
together  with  a  further  sum  of  for  the  costs  of  this 

application. 

Dated  .  By  the  Court, 

Begistrar. 

{If  the  Court  does  not  order  payment^  then,  after  the  words  "  it 

is  ordered"  insert  the  order  made,) 


No.  82. 

Certificate  hy  Committee  of  Inspection  as  to  Audit  of  Trustee^ a 

Accounts. 

We,  the  undersigned,  members  of  the  conmiittee  of  inspec- 
tion in  the  matter  of  ,  a  bankrupt,  hereby  certify  that 
we  have  examined  the  foregoing  account  with  the  vouchers, 
and  that  to  the  best  of  our  knowledge  and  belief  the  said 
account  contains  a  full,  true,  and  complete  account  of  the 
trustee's  receipts  and  payments  on  account  of  the  estate. 

A.B.\ 

CD.  >  Committee  of  Inspection. 

E.F.) 
Dated  .    

No.  83. 
Affidavit  verifying  Trustee^ s  Account. 

{Title.) 

I,  O.H.^  of  ,  the  trustee  of  the  property  of  the  above- 

named  bankrupt,  make  oath  and  say : 

That  '"'the  account  hereunto  annexed  marked  B.  contains  a 
full  and  true  account  of  my  receipts  and  payments  on  account 
of  the  bankrupt's  estate  from  the  day  of  to  the 

day  of  inclusive,  *and  that  I  have  not,  nor  has 

any  other  person  by  my  order  or  for  my  use  duriiig  such 
period,  received  any  moneys  on  account  of  the  said  estate 
*other  than  and  except  the  items  mentioned  and  specified  in  the 
said  account. 

Sworn  at,  &c.  ) 

•jVoftf.— If  no  reoeipts  or  payments,  strike  out  the  words  in  italics. 
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No.  85. 

TrufteeB*  Trading  Account, 

{Title.) 
G,II.,  the  trustee  of  the  property  of  the  bankrupt  in 


account  with  the  estate. 
Heceipts. 


Fayhents. 


Dr. 

Cr. 

DaU, 

1 
1 

1 

DaU, 

\ 

O.H.J  Trustee. 

We  have  examined  this  account  with  the  vouchers  and  £nd 
the  same  correct,  and  we  are  of  opinion  the  expenditure  has 
been  proper. 

Committee  of  Inspection 
[or  member  of  the  Committee  of  Inspection]. 


No.  86. 
Projit  and  Loss  Account  {Trading  Account). 

{Title.) 
Fbofit  and  Loss  Accouitt. 


Dr. 


Cr. 


day 


Stock  on  hand  on 
of  18      . . 

Purchases 

Trade  expenses,  viz. : — 
Bent  ana  taxes    . 
Wages 
MiaoellaneoQs 


Balance  being  profit 


kMues      •  •         . .         •  • 
Other  receipts,  if  any  . . 
Stock  on  hand  on 
day  of  18 


O.H.,  Trustee. 

Kote.'^Thia  account  to  be  submitted  when  the  Committee  of  Inspection 
require,  and  in  any  case  at  the  end  of  the  trading  or  business 
carried  on  by  the  trustee. 
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No.  87.  ^  Appendix  of 

FOBHB. 

Affidavit  verifying  Trustees^  Trading  Account,  

{Title.) 

I,  G,H,y  the  trustee  of  tlie  property  of  the  above-named 
bankrupt,  make  oath  and  say  that  tne  account  hereto  annexed 
is  a  full,  true  and  complete  account  of  all  money  received  and 
paid  by  me  or  by  any  person  on  my  behalf  in  respect  of  the 
carrying  on  of  the  trade  or  business  of  the  bankrupt,  and  that 
the  sums  paid  by  me  as  set  out  in  such  account  have,  as  I 
believe,  been  necessarily  expended  in  carrying  on  such  trade 
or  business.  ^ 

Sworn,  &c. 

G,H.f  Trustee. 


No.  88. 
Notice  to  Bankrupt  under  Sect,  53. 

{Title.) 
To  A.B. 

Take  notice  that  I  intend  to  apply  to  this  Court  on  the 

day  of  188     ,  at  o'clock  in  the  noon,  for  an 

order  under  section  53  of  the  Bankruptcy  Act,  1883,  for  the 

payment  of  a  part  of  your  salary  [or  income]  to  me  as  trustee 

for  the  benefit  of  the  creditors  under  your  banlpruptcy. 

Dated  .  O.H.^  Trustee. 


No.  89. 
Order  setting  aside  Pay,  Salary,  Sfc.  under  Sect.  53  (1). 

(Title.) 

Whereas  it  appears  to  the  Court  that  the  said  bankrupt  is 
[or,  here  state  tcnat  the  bankrupt  is'],  and  as  such  is  in  the 
enjoyment  of  the  annual  pay  [or  salaiy]  of  pounds; 

and  whereas  upon  the  application  of  G.H.  of  the  trustee 

of  the  property  of  the  bankrupt,  it  appears  to  the  Court  just 
and  reasonable  that  the  annual  sum  of  pounds,  portion 

of  the  said  pay  [or  salary]  ought  to  be  paid  to  the  said  trustee 
during  the  oankruptcy,  in  order  that  the  same  may  be  applied 
in  payment  of  the  debts  of  the  said  bankrupt,  and  that  such 
payment  ought  to  be  made  out  of  the  first  moneys  which  shall 
be  due  after  the  day  of  188     ,  and  be  continued 

imtil  this  Court  shall  make  order  to  the  contrary :  it  is 
ordered,  with  the  written  consent  of  [here  insert  the  official 
title  of  the  chief  officer  of  the  department  under  which  the  pay 
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Appendix  or  or  salary  ts  enjoy ed\  that  such  portion  of  the  [here  insert  pay 
FoMP'        or  salary^  shaU  be  paid  to  the  trustee  accordingly. 

Dated  .  Bj  the  Court, 

Hegistrar. 
I  consent  to  the  above  order. 
Dated  188     .  F.K.  [add  title  and  office']. 


No.  90. 

Order  setting  aside  Salary  or  Income,  Sfc.<,  under  Sect.  53  (2). 

{TitU,) 

Whereas  it  having  been  made  to  appear  to  this  Court  that 
the  bankrupt  is  in  the  receipt  of  [or  entitled  to]  a  salaiy  [or 
income,  half-pay,  pension,  or  compensation  granted  by  the 
Treasury,  as  the  case  may  he"]  of  about  pounds,  as  [here 

set  forth  the  circumstances  under  which  the  salary  or  income  is 
received]  :  And  whereas  upon  the  application  of  the  trustee  of 
the  property  of  the  bankrupt,  and  upon  hearing  the  bankrupt, 
it  appears  to  the  Court  just  and  reasonable  that  the  annual 
sum  of  pounds,  portion  of  the  said  salary  [or  income, 

&c.]  ought  to  be  paid  by  the  bankrupt  by  monthly  [or 
quarterly]  pa3nnent  [according  as  the  bankrupt  receives  At> 
salary  or  income,  Sfc]  to  the  trustee  during  the  bankruptcy,  in 
order  that  the  same  may  be  applied  in  payment  of  the  debts 
of  the  said  bankrupt,  and  that  the  first  of  such  payments 
ought  to  be  made  on  tiie  day  of  1 88  ,  and  be  con- 

tinued monthly  [or  quarterly]  until  this  Court  shall  make 
order  to  the  contrary :  it  is  ordered  that  the  said  sum  shall  be 
paid  by  in  manner  aforesaid  out  of  the  bankrupt's  said 

salary  [or  income,  &c.]. 

By  the  Court, 

Dated  .  Begistrar. 

No.  91. 

Application  to  Board  of  Trade  to  authorise  Account  at 

Local  Bank. 

{Title.) 

We,  the  committee  of  inspection,  being  of  opinion  that 
Mr.  G.H.  of  •  ,  the  trustee  in  the  above  matter,  should 
have  an  account  at  a  local  bank  for  the  purpose  of  [here  insert 
grounds  of  application],  hereby  apply  to  the  Board  of  Trade  to 
authorise  him  to  make  his  payments  into  and  out  of  the 
Bank. 

Dated  .  L.M.  \ 

J. P.  >  Committtee  of  Inspection* 
E.F.  j 
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No.  92.                                                       Appendix  of 
Order  of  Board /or  Local  Account,  ' 

(Title.) 

Tou  are  hereby  authorised  to  make  your  payments  in  the 
above  matter  into  and  out  of  the  Bank. 

By  order  of  the  Board  of  Trade. 
To  Mr.  G.H.,  Trustee.  J.S. 


No.  93. 

Notice  to  Creditors  o/ Intention  to  apply /or  Release, 

(Title.) 

Take  notice  that  I,  the  undersigned  trustee  \or  late  trustee] 
of  the  property  of  the  bankrupt,  intend  to  apply  to  the  Board 
of  Trade  for  my  release,  and  further  take  notice  that  any 
objection  you  may  have  to  the  granting  of  my  release  must 
be  notified  to  the  Board  of  Trade  within  twenty-one  days  of 
the  date  thereof. 

A  summary  of  my  receipts  and  payments  as  trustee  is 
hereto  annexed. 

Dated  this  day  of  18     . 

To  JT.Z.,  Creditor.  0,H.,  Trustee. 

KoTE. — Section  82  of  the  Bankruptcy  Act,  1883,  enacts  that  '<  An  order 
'*  of  the  Board  releasing  the  trustee  shall  discharge  him  from 
'*  all  liability  in  respect  of  any  act  done  or  default  made  by  him 
*'  in  the  administration  of  the  affairs  of  the  bankrupt,  or  other- 
"  wise  in  relation  to  his  oooduct  as  trustee,  but  such  order  may 
*'be  revoked  on  proof  that  it  was  obtained  by  fraud  or  by 
"  suppression  or  concealment  of  any  material  fact." 


No.  94. 

Application  by  Trustee  to  Board  o/  Trade /or  Release. 

(Title.) 

I,  G.H.f  the  trustee  of  the  property  of  the  bankrupt,  do 
hereby  report  to  the  Board  of  Trade,  as  follows : — 

1 .  That  the  whole  of  the  property  of  the  bankrupt  has  been 
realised  for  the  benefit  of  his  creditors,  [and  a  dividend  to  the 
amount  of  shillings  in  the  pound  has  been  paid  as  shown 

by  the  statement  hereunto  annexed ;] 

[or  That  so  much  of  the  property  of  the  bankrupt  ajs  can, 
according  to  the  joint  opinion  of  myself  and  the  committee  of 


490  APPENDIX  OF  FORMS. 

Appendix  of  inspection,  hereunto  annexed  in  writing  under  our  hands,  be 
FoBicB.        realised  without  needlessly  protracting  the  bankruptcy,  has 
been  realised,  as  shown  by  the  statement  hereunto  annexed,  and 
a  dividend  to  the  amount  of  shillings  has  been  paid] ; 

[or  That  a  composition  \^or  scheme],  under  section  23  of  the 
Act  has  been  duly  approved  by  the  Court.] 

2.  I  therefore  request  the  Board  of  Trade  to  cause  a  report 
on  my  accounts  to  be  prepared,  and  to  grant  me  a  certificate 
of  release. 

Dated 

G.H,,  Trustee. 


No.  95. 

Request  to  deliver  Bill  for  Taxation* 

{Title.) 

I  hereby  request  that  you  will  within  fourteen  days  of  this 
date  deliver  to  the  taxing  officer  of  the  Court  for  taxation 
your  bill  of  costs  [or  charges]  as  [here  state  capacity  in  which 
person  employed  or  engaged'],  failing  which  I  shall,  in  pursuance 
of  the  statute,  proceed  to  declare  and  distribute  a  dividend 
without  regard  to  any  claim  you  may  have  against  me  or 
against  the  estate  of  the  debtor. 

Dated  this  day  of  18    . 

G.H.  [Trustee]. 


No.  96. 

Allocatur. 

{Title.) 

I  hereby  certify  that  I  have  taxed  the  bill  of  costs  [or 
charges]  [or  expenses]  of  Mr.  CD.  [here  state  capacity  in 
which  employed  or  engaged]  [where  necessary  add  *'  pursuant  to 
an  order  of  the  Court  dated  the  day  of  18     "], 

and  have  allowed  the  same  [in  case  of  solicitor's  costs  state 
xohether  on  higher  or  lower  scale]  at  the  simi  of  pounds 

shillings  and  pence  [where  necessary  add  "  which 

sum  is  to  be  paid  to  the  said  CD.  by  as  directed  by  the 

said  order*']. 

Dated  this  day  of  18    . 

Taxing  Master  [or  Begistrar]. 
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FOBKB. 


No.  98. 

Return  by  Taxing  Officer. 

The  Bankruptcy  Act,  1883. 
In  the  High  Court,  &c. 
{or  the  (bounty  Court  of  *         holden  at  ]. 

Ebtu&k  of  Bills  taxed  during  the  Year  ending 

31  December,  18    . 


The  Bankraptcf 
Act,  1888. 


il 


SoUdtors' Bills   

Auctioneers'  Bills  

High  Bailifls' Bills    

Trustees*  or  Managers'  Bills .... 

Accountants'  Bills 

Other  Bills  

Totals 


I. 


o-S 


PS 


I 


«3 

o 


II 


other  Ada. 


I 


n. 
I'g 


I 

gn 


•Sg 


4 


g 

o 


(Signed) 


No.  99. 

Admission  of  Debt  by  Debtor  of  Bankrupt, 

{Title.) 

In  the  matter  of  A,B.,  of  ,  a  bankrupt. 

I,  the  undersigned  J.K.  of  ,  do  hereby  admit  that  I 

am  indebted  to  me  said  bankrupt  in  the  sum  of  pounds, 

upon  the  balance  of  accounts  between  myself  and  the  said 
bankrupt. 


J,K. 


Witness, 

C.D.f  Segistrar, 
or 
[Official  Beceiver]. 


APPENDIX  OF  FORMS.  493 

•^T     « ^^  Appendix  of 

No.  100.  FoBMs. 

Order  to  pay  admitted  Debt, 

{Title.) 

Whebeas  J.K,  of  ,  in  his  examination  taken  this  daji 

and  signed  and  subscribed  by  him,  has  admitted  that  he  is 
indebted  to  the  said  debtor  in  the  sum  of  pounds,  on 

the  balance  of  accounts  between  him  and  the  debtor ;  it  is 
ordered  that  the  said  J.K.  do  pay  to  the  trustee  of  the  pro- 
perty of  the  debtor,  in  full  discharge  of  the  sum  so  admitted, 
the  sum  of  pounds  forthwith  [or  if  otherwise,  state  the 

time  and  manner  of  payment'\y  and  do  further  pay  to  the  said 
trustee  the  sum  of  pounds  for  costs. 

Dated  this  day  of  188  . 

By  the  Court, 

Begistrar. 


No.  101. 
Search  Warrant. 

{Title.) 

Whereas  by  evidence  duly  taken  upon  oath  it  hath  been 
made  to  appear  to  the  Court  that  there  is  reason  to  suspect 
and  believe  that  property  of  the  said  debtor  is  concealed  in 
the  house  [or  other  place,  describing  it,  as  the  case  may  be"]  of 
one  X.M.,  of  in  the  county  of  such  house   [or 

place]  not  belonging  to  the  said  debtor. 

These  are  therefore  to  require  you  to  enter  in  the  daytime 
into  the  house  [or  other  place,  describing  it"]  of  the  said  X.M, 
situate  at  aforesaid,  and  there  diligently  to  search  for 

the  said  property,  and  if  any  property  of  the  said  debtor  shall 
be  there  found  by  you  on  such  search,  that  you  seize  the 
same,  to  be  disposed  of  and  dealt  with  according  to  the  pro- 
visions of  the  Bankruptcy  Act,  1883. 

Dated 

Begistrar. 
To  the  X.  r.  officer  of  this  Court 
and    his   assistants   [or  high 
bailiff  and  others  the  bailiffs 
of  this  Court]. 
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Appendix  OF  No.  102. 

FOBKB.  . 

Warrant  of  Seizure. 

{TiiU.) 

Whereas  on  the  day  of  188   ,  a  receiyin^  order 

was  made  against  the  said  debtor : — ^These  are  therefore  to 
require  jou  forthwith  to  enter  into  and  upon  the  house  and 
houses,  and  other  the  premises  of  the  said  debtor,  and  also 
in  all  other  place  and  places  belonging  to  the  said  debtor 
where  any  of  his  goods  and  moneys  are,  or  are  reputed  to  be ; 
and  there  seize  all  the  ready  money,  jewels,  plate,  household 
stuff,  goods,  merchandise,  books  of  accounts,  and  all  other 
things  whatsoever,  belonging  to  the  said  debtor  except  his 
necessary  wearing  apparel,  bedding,  and  tools,  as  excepted 
by  the  Bankruptcy  Act,  1883. 

And  that  which  you  shall  so  seize  you  shall  safely  detain 
and  keep  in  your  possession  until  you  shall  receive  other 
orders  in  writing  for  the  disposal  thereof  from  the  trustee 

tor  official  rec(uver]  ;  and  in  case  of  resistance  or  of  not 
aving  the  key  or  Keys  of  any  door  or  lock  of  any  premises 
belonging  to  the  said  debtor  where  any  of  his  gooos  are  or 
are  suspected  to  be,  you  shall  break  open,  or  cause  the  same 
to  be  broken  open  for  the  better  execution  of  this  warrant. 

Dated 

Begistrar. 
To  the  X.  r.  officer  of  this  Court, 

and  to  his  assistants  \or  to  the 

high    bailiff     and    others    the 

bailiffs  of  this  Court]. 


No.  103. 
Warrant  against  Debtor  about  to  quit  England,  j^c. 

{Title.) 

To  the  X.  Y.  officer  of  this  Court  [or  where  warrant  issues 

from  a  County   Court,  To  the  High  Bailiff  and  others  the 

Bailiffs  of  the  said  Court]  and  all  peace  officers  within  the 

jurisdiction  of  the  said  Court,  and  to  the  governor  or  keeper 

of  the  \Jiere  insert  the  prison^. 

Whereas,  by  evidence  taken  upon  oath,  it  hath  been  made 
to  appear  to  the -satisfaction  of  the  Court,  that  there  is  pro- 
bable reason  to  suspect  and  believe  that  the  said  A,B.,  of 
,  is  about  to  go  abroad  [or  quit  his  place  of  residence] 
with  a  view  of  avoiding  service  of  a  bankruptcy  petition  [or 
of  avoiding  appearing  to  a  bankruptcy  petition],  [or  of  avoids 
ing  examination  in  respect  of  his  affairs,  or  otherwise  delaying 
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or  embairassing  the  proceedings  in  bankruptcy]  [^or  of  avoiding  Appendix  of 
payment  of  a  judgment  debt  in  respect  of  which  a  bankruptcy       Fobmb, 
notice  has  been  issued]. 

[Or  that  there  is  probable  cause  to  suspect  and  believe  that 
the  said  A,B.  is  about  to  remove  his  goods  or  chattels  with  a 
view  of  preventing  or  delaying  such  goods  or  chattels  being 
taken  possession  of  by  the  trustee  of  the  property  of  the 
bankrupt,  [or  that  the  said  A.B,  has  concealed],  or  is  about 
to  conceal  or  destroy  his  goods  or  chattels,  or  some  of  them, 
or  his  books,  documents,  or  writings,  or  some  or  one  of  them, 
which  books,  documents,  or  writings,  or  some  or  one  of  them 
may  be  of  use  to  the  creditors  in  the  course  of  the  bankruptcy 
of  the  said  A,B, 

[Or  whereas  by  evidence  taken  upon  oath  it  hath  been 
made  to  appear  to  the  satisfaction  of  this  Court  that  the  said 
A.B.  has  removed  certain  of  his  goods  and  chattels  in  his 
possession,  above  the  value  of  five  pounds,  without  the  leave 
of  the  trustees,  that  is  to  say  [here  describe  the  goods  or 
chattels], 

[Or  that  the  said  A.B.  did  without  good  cause  fail  to  attend 
at  this  Court  on  the  day  of  188   ,  for  the  purpose 

of  being  examined,  according  to  the  requirements  of  an  order 
of  this  Court  made  on  the  day  of  188   ,  directing 

him  so  to  attend.] 

These  are  therefore  to  require  you  the  said  [or  high 

bailiff,  bailiffs],  and  others,  to  take  the  said  A.B.  and  to 
deliver  him  to  the  governor  or  keeper  of  the  above-named 
prison,  and  you  the  said  governor  or  keeper  to  receive  the 
said  A.B.f  and  him  safely  to  keep  in  the  said  prison  until 
such  time  as  this  Court  may  order. 

Dated 

By  the  Court, 

Begistrar. 


No.  104. 

Suhpama  {High  Court). 

{Title.) 

Victoria,  by  the  Grace  of  .God,  &c.,  to  [the  names  of  three 
witnesses  may  he  inserted']  greeting:  We  command  you  to 
attend  before  at  on  day  the  day  of 

18      ,  at  the  hour  of  in  the  noon,  and  so 

from  day  to  day  until  the  above  matter  is  heard,  to  give 
evidence  on  behalf  of  [insert  name]. 

Dated 

Begistrar. 
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AiVJSMDIX  OF  "vr       i/xc 

FOBMB.  -"O-   ^^^- 

Svhpcma  Duces  Tecum  {High  Court). 

(Title.) 

Victoria,  by  the  Grace  of  God,  &c.,  to  [M^  names  of  three 
witnesses  may  be  inserted^  greeting:  We  command  you  to 
attend  before  at  on  day  the  day  of 

18      ,  at  the  hour  of  in  the  noon,  and  80 

from  da}'  to  day  until  the  above  matter  is  heard,  to  give 
evidence  on  behalf  of  ,  and  also  to  bring  with  you  and 

produce  at  the  time  and  place  aforesaid  [specijfy  documents  to 
be  produced^. 

Dated 

Heg^strar. 


No.  106. 

Subpoena  or  Summons  to  Witness  in  County  Court. 

(Title.) 
To  X.  Y.  of 

You  are  hereby  required  to  attend  at  the  Court  House  in 
on  the  day  of  ,  in  the  noon  to  g^ve 

evidence  in  the  above  matter  [add  where  issued  at  instance  of 
petitioning  creditor  on  behalf  of  CD.  of  ,  by  whom  the 

said  petition  has  been  presented],  and  then  and  there  to  have 
and  produce  [state  any  particular  documents  required^  :  hereof 
fail  not  at  your  peril. 

Dated 

Begistrar. 


No.  107. 

Summons  under  Section  27. 

(Title.) 


To  X.  r.,  of 

You  are  hereby  required  to  attend  at  [the  Court  House]  in 
on  the  day  of  ,  at  o'clock  in  the 

noon  to  give  evidence  in  the  above  matter,  and  then 
and  there  to  have  and  produce  [state  any  particular  documents 
required']  :  hereof  if  you  fail,  having  no  lawful  impediment  to 
be  then  made  known  to  the  Court,  and  allowed  by  it,  the 
Court  may  by  warrant  cause  you  to  be  apprehended  and 
brdlight  up  for  examination. 

Dated  Hegistrar. 
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__.      ,  ^^  Appbndix  op 

No.  108.  FoBiis. 


Application  by  Trustee  for  Committal  of  Bankrupt  or  other 

Person. 

{Title.) 

1,  the  trustee  of  the  property  of  the  said  bankrupt  [or  as  the 
case  may  he"]^  do  apply  to  this  Court  for  an  order  of  committal 
for  contempt  of  this  Uourt  asrainst  the  said  bankrupt  [or  L.M. 
],  on  the  ground  set  forth  in  the  annexed  amdiftyit. 

Dated 

G.H.^  Trustee. 


No.  109. 

Affidavit  in  support  of  Application  for  Committal  of  Debtor  for 

Contempt  under  Section  24. 

{Title.) 

I,  G.H.,  the  official  receiver  of  the  estate  of  the  said 
debtor  [the  trustee  of  the  property  of  the  said  bankrupt] 
make  oath  and  say : — 

[1.  That  the  said  debtor  did  attend  at  the  first  meeting  of  Where  debtor 
his  creditors  held  on  the  day  of  188      ,  at  ,  ^^""^y' 

and  wilf uUy  refused  to  submit  to  be  examined  at  such  meet-  mmatlon. 
ing  in  respect  of  his  property  [or  his  creditors],  the  sub- 
mitting to  examination  bemg  a  duty  imposed  upon  him  by 
the  Bankruptcy  Act,  1883.] 

[1.  That  the  said  [debtor]  bankrupt  did  wilfully  fafl  to  Where  debtor 
attend  a  meeting  of  his  creditors  held  on  the  day  of  l^^J^i^^ 

188      ,  at  [or  to  wait  on  me  at  my  office  on  the  ^ther  thtm 

day  of  188      ],  the  attending  sucn  meeting  [or  the  firet. 

waiting  on  me]  being  a  duty  imposed  upon  him  by  the  Bank- 
ruptcy Act,  1883. 

[or  1.  That  the  said  [debtor]  bankrupt  has  wilfully  failed  ^^re  debtor 
to  execute  [here  describe  the  deed,  Sfc,  that  he  has  failed  to  *"r  ^^^[ 
execute'],  the  execution  of  such  deed  when  required  by  me 
being  a  duty  imposed  upon  him  by  the  twenty-fourth  section 
of  the  said  Act. 

2.  [That  the  said  [debtor]  bankrupt  was  on  the  day  J^^  ^^^^^'^ 

of  188    ,  duly  served  with  a  notice,  a  copy  of  which  is  ^J^J^^ 

hereunto  annexed,  by  leaving  the  same  at  his  usual  place  of  other  th^ 

residence,  requiring  him  to  attend  the  said  meeting],  [or  to  the  first ;  or 

execute  the  above-mentioned  deed,  ^c]  to  execute  a 

deed. 
W.B.  K  K 
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Appendix  of  [or  1.  That  the  said  [debtor]  bankrupt  has  wilfully  failed 
FoBHB.  to  perform  the  duty  imposed  upon  him  by  the  twenty-f ourtL. 
Where  debtor  B^^^^on  of  the  Bankruptcy  Act,  1888  [here  insert  any  act  he  has 
fails  to  obey  ^^^^  required  to  do  by  any  special  order  of  the  Court,  stating  the 
special  orders  day  on  which  the  order  was  made']. 
of  Court.  2.  That  the  said  [debtor]  bankrupt  was  duly  served  with  a 

copy  of  such  order  by  leaving  the  same  at  his  usual  place  of 

residence  on  the  day  of  188   . 

Wli«'®  debtor  [^^r  1.  That  the  said  [debtor]  bankrupt  has  failed  to  deliver 
h^  failed  to  up  possession  of  [here  state  the  property  he  has  failed  to  deliver 
property r         «/?,]  which  property  is  divisible  amongst  his  creditors  under 

the  said  Act,  and  which  said  property  was  [or  is]  in  his 

Possession  or  control,  he  having  been  required  by  me  to 
eliver  up  the  said  property  by  notice,  a  copy  of  which  is 
hereunto  annexed,  and  which  notice  was  dufy  served  upon 
him  on  the  day  of  188     ,  at  J. 

Sworn  at,  &c. 

G.U. 


No.  110. 

Affidavit  of  I'mstee  under  Sect,  50  (6). 

{Title.) 

I,  G.H.<i  the  trustee  of  the  property  of  the  said  A.B,,  a 
bankrupt,  make  oath  and  say : — 

1.  That  I  believe  that  L.M.^  of  ,  hath  in  his  posses- 
sion or  power  as  [here  set  out  the  capacity  in  which  the  person 
stands  to  the  bankrupt"]  certain  moneys  [and  securities]  belong- 
ing to  the  bankrupt,  that  is  to  say,  [here  set  out  and  describe 
the  particular  moneys  and  securities'], 

2.  That  on  the  day  of  188  ,  I  did  apply  per- 
sonally to  the  said  L.M,,  to  pay  and  deliver  to  me  uie  said 
moneys  and  securities,  and  that  he  did  not  then,  nor  has  he 
since  paid  or  delivered  to  me  the  same  [or  That  I,  on  the 

day  of  posted  a  letter  to  the  said  L.M,,  addressed 

to  him  at  ,  calling  upon  him  to,  &c.,  and  that  on  the 

day  of  188     ,  I  posted  another  letter,  by  which 

I  again  called  upon  him  to,  &c.,  and  that  he  has  failed  to  pay 
and  deliver  the  same]. 

3.  That  I  finnly  believe  that  the  said  L,M.  is  not  entitled 
by  law  to  retain  such  moneys  [and  securities]  as  against  the 
bankrupt  or  against  me  as  the  trustee  of  the  property  of  the 
bankrupt. 

« 

Sworn  at,  &c. 

O.H. 
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No.  111.  AprarDixoF 

FOBKB. 

Notice  of  Application  for  Committal  under  Sects,  18,  23.        

{Title.) 

To 

Take  notice  that  CD.,  of  ,  will  on  the  day  of 

188    ,  at  o'clock  in  the  noon,  apply  to  this 

Coi]Tt  for  an  order  for  your  committal  to  prison  for  contempt 
of  this  Court,  you  having  disobeyed  the  order  of  this  Court 
made  on  the  day  of  188     ,  [^here  set  out  order^ 

And  further  take  notice  that  you  are  required  to  attend  the 
Court  on  such  day  at  the  hour  before  stated,  to  show  cause 
why  an  order  for  your  committal  should  not  be  made. 

Dated 

Eegistrar. 


No.  112. 

Order  of  Committal  under  Sect.  1 8  or  23. 

(Title.) 

Whereas  by  an  order  of  this  Court  made  on  the  day 

of  188     [here  recite  the  order"]'    Now  upon  the  applica- 

tion of  CD.,  of  ,  and  upon  hearing  A.B.  {or,  as  the  case 

may  he),  [or  if  he  does  not  appear]  readinc^  the  affidavit  of 
[here  insert  name  and  description  of  person  by  whom  the  order 
was  served  on  A.B.],  and  upon  reading  the  affidavit  of  [enter 
evidence],  the  Court  being  of  opinion  that  the  said  A.B.  has 
been  guilty  of  a  contempt  of  this  Court  by  his  disobedience  of 
the  said  order,  it  is  ordered  that  the  said  A.B.  do  stand  com- 
mitted to  [here  insert  prison]  for  his  said  contempt. 

Dated 

By  the  Court, 

Begistrar. 


No.  113. 

Notice  of  Application  Jor  Committal  under  Sect.  24. 

{Title.) 

To  the  said  A.B.,  bankrupt. 

Take  notice  that  the  trustee  for  official  receiverl  of  the  pro< 
perty  of  the  said  bankrupt  will  on  the  day  of 

kk2 
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Apfehdekov    188    ,  at  o'clock  in  the  noon,  apply  to  this  Court 

^OMO.  for  an  order  for  your  conunittal  to  prison  for  contempt  of  this 
Court,  you  having  failed  to  perform  the  duty  imposed  on  you 
by  the  twenty-fourth  section  of  the  said  Act  [^here  set  out  the 
duty  he  has  /ailed  to  perform].  And  further  take  notice  that 
you  are  required  to  attend  the  Court  on  such  day  at  the  hour 
before  stated  to  show  cause  why  an  order  for  your  committal 
should  not  be  made. 

Dated  • 

Eegistrar. 


No.  114. 

Affidavit  of  Person  interested  in  a  Composition  for  Committal. 

(Title.) 

In  the  matter  of  a  composition  made  by  A.B.^  of 
I,  F.M,,  of  make  oath  and  say : — 

1 .  That  of  was  by  an  order  of  this  Court  made 
on  the  day  of  188  ,  ordered  to  \_here  set  out  the 
order], 

2.  That  a  copy  of  the  said  order  was  duly  served  on  the 
said 

3.  That  the  said  has  failed  to  obey  such  order. 
Sworn  at,  &c.  F.M. 


No.  115. 

Affidavit  for  Immediate  Committal  under  Sect.  102  (6). 

(Title.) 
I,  F.M.,  of  make  oath  and  say: — 

1.  That  O.ff.  of  was  by  an  order  of  the  [Board  of 
Trade]  made  on  the  day  of  188  ,  ordered  to  [here 
set  out  order], 

2.  That  [a  copy  of]  the  said  order  was  duly  served  on  the 
said  O.H. 

3.  That  the  said  O.H.  has  failed  to  obey  the  order. 
Sworn,  &c. 
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Afpsndiz  of 

No.  116.  FOBMS. 

Notice  of  Application  for  Committal  under  Sect,  50  (6). 

(Title.) 

To  [^here  insert  name,  address,  and  description  of  the  person  to 
whom  the  notice  is  to  be  sentl. 

Take  notice  that  the  trustee  {or  official  receiver]  of  the  pro- 
perty of  the  said  bankrupt  will  on  the  day  of 
188  ,  at  o'clock  in  we  noon,  apply  to  this  Oourt 
for  an  order  for  your  committal  to  prison  for  contempt  of  this 
Court,  you  having  failed  to  pay  and  deliver  to  him  certain 
moneys  [and  securities]  belonging  to  the  bankrupt  in  your 
possession  or  power  as  Vhere  state  whether  as  treasurer, 
hanker,  SfcJ],  that  is  to  say  [here  set  out  and  describe  the  par- 
ticular  moneys  and  securities].  And  further  take  notice  that 
vou  are  required  to  attend  the  Oourt  on  such  day  at  the  hour 
before  stated  to  show  cause  why  an  order  for  your  committal 
should  not  be  made. 

Dated 

Begistrar. 


No.  117. 

Order  of  Committal  under  Sect.  24. 

(Title.) 

Upon  the  application  of  the  trustee  [or  official  receiver]  of 
the  property  of  the  bankrupt  [or  debtor],  and  upon  hearing 
the  Dankrupt  [or  if  he  does  not  appear},  and  reading  the 
affidavit  of  [here  insert  name  and  description  of  person  by  whom 
the  notice  to  shew  cause  was  served^  and  upon  reading  the 
affidavit  of  [enter  evidencely  the  Court  being  of  opinion  that 
the  bankrupt  has  been  guilty  of  a  contempt  of  this  Court  by 
having  failed  to  [here  follow  the  notice"],  it  is  ordered  that  the 
said  bankrupt  do  stand  committed  to  [here  insert  prison]  for 
his  said  contempt. 

Dated 

By  the  Court, 

Beg^istrar. 
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Apfkhbix  ov 

FoBXB.  No.  118. 

Ordtr  of  Cammiital  under  Sect,  50  (6). 

{Title.) 

TJl)on  tlie  application  of  the  trustee  of  the  property  of  the 
bankrupt,  and  upon  hearing  Z.J/,  [^or  if  L.3I,  does  not  appear], 
and  reading  the  affidavit  of  [^here  insert  name  and  descriptiofi 
of  person  hy  whom  the  notice  to  sheto  cause  was  served^  and 
upon  reading  the  affidavit  of  [enter  evidence]  the  Court  beings 
of  opinion  that  L.M.  has  been  guilty  of  a  contempt  of  this 
Court  by  having  failed  to  pay  and  deliver  to  the  said  trustee 
certain  moneys  [and  securities]  [here  follow  the  notice],  and 
that  the  said  L.M,  do  stand  committed  to  [here  insert  prison] 
for  the  said  contempt. 

Dated 

By  the  Court, 

Begistrar. 


No.  119. 

Warrant  of  Committal  for  Contempt. 

{Title.) 

To  X.  F.,  offloer  of  this  Court  [or  where  warrant  issues  from 
a  Countu  Courts  To  the  high  bailiff  and  others  tiie  bailiffs  of 
the  saia  Courti  and  to  the  governor  or  keeper  of  the  [here 
insert  the  prison], 

Wheeeas  by  an  order  of  this  Court,  bearing  date  the 
day  of  188  ,  it  was  ordered  that  the  said  debtor  [^or  L.M. 

of  ]  should  stand  committed  for  contempt  of  this  Court. 

These  are  therefore  to  require  you  the  said  X.  T.  [or  high 
bailiffs,  bailiffs],  and  others,  to  take  the  said  A.B.  [or  L.M.] 
and  to  deliver  him  to  the  governor  or  keeper  of  the  above- 
named  prison,  and  you  the  said  governor  or  keeper  to  receive 
the  said  A.B.  and  him  safely  to  keep  in  the  said  prison  imtil 
such  time  as  this  Court  shall  order. 

Dated 

By  the  Court, 

Begistrar. 
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No.  120.  Apmndix  op 

FOBMB. 

Warrant  to  apprehend  a  Pereon  summoned  under  Sect,  24. 

{Title,) 

To  X.  Y.  and  his  assistants  of  tliis  Court  [or  where  warrant 
issues  from  a  County  Court,  To  the  high  oailifE  and  others 
the  bailiffs  of  the  said  Ck>urt]. 

Whebeas  by  summons  or  subpoena  dated  the  day 

of  188  ,  and  directed  to  the  said  A,B.  of  for  to  F.M. 

of  ]i  he  was  required  personally  to  be  and  appear  on 

the  day  of  instant,  at  o'clock  in  the 

noon  at  this  Court,  to  be  examined ;  and  which  said  summons 
or  subpoena  was  afterwards  on  the  day  of  188  , 

as  hath  been  proved  upon  oath,  duly  served  upon  the  said  , 

and  a  reasonable  sum  was  tendered  him  for  his  expenses. 
And  whereas  the  said  having  no  lawful  impediment 

made  known  to  or  allowed  by  this  Court  hath  not  appeared 
before  me  as  by  the  said  summons  or  subpoena  he  was  required, 
but  therein  has  wholly  made  default.  These  are  therefore  to 
will,  require,  and  authorise  you  and  every  of  you  to  whom 
this  warrant  is  directed,  immediatelv  upon  receipt  hereof,  to 
take  the  said  and  bring  him  before  this  Court  on  the 

day  of  in  order  to  his  beinff  examined  as  afore- 

said, and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Dated 

By  the  Court, 

Begistrar. 


No.  121. 

Order  for  Discharge  from  Custody  ofi  Contempt, 

{Title.) 

Upon  application  made  this  day  of  for  A.B,, 

who  was  committed  to  prison  for  contempt  by  order  of  this 
Court,  dated  the  day  of  188  ,  and  upon  reading 

his  affidavit  showing  that  he  has  cleared  [or  is  desirous  of 
clearing]  his  contempt  and  has  paid  the  costs  occasioned 
thereby,  and  upon  hearing  the  trustee  [or  official  trusteel  [or 
CD.  of  J,  it  is  ordered  that  the  governor  or  keeper  of 

there  insert  name  of  prison^,  do  discharge  the  said  A.B.  out  of 
is  custody,  as  to  the  said  contempt. 
Dated 

By  the  Court, 

Eegistrar, 
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No.  122. 

Order  to  Posimasier-Generai  under  Section  26. 

(TitU.) 

Upon  the  application  of  G.ff.f  of  ,  the  official  receiver 

[or  the  tmsteej  of  the  property  of  the  abore  debtor,  it  ia 
ordered  that  for  a  period  id  three  montha  from  [here  insert 
the  date']  all  poet  letters  directed  or  addreesed  to  the  said 
debtor  A  [here  insert  theJuU  address  or  addresses']  shall  be  re- 
directed, sent,  or  deliTered  by  the  Postmaster-Geneial  or 
officers  acting  under  him  to  the  said  official  receiTer  [or 
trustee]  at  [or  otherwise  as  the  Ck>iirt  may  direct],  and 

that  a  sealed  duplicate  of  this  order  be  f  orthwititi  transmitted 
by  the  [official  receiTer]  trustee  to  the  Postmaster-Gkneral,  or 
officers  acting  under  him. 

Dated 

By  the  Court, 

Hegistrar, 


No.  123. 

Certijicate  to  Speaker  of  the  House  of  Commons  under  Section  33. 

{TitU.) 

In  the  matter  of  the  said  A.B.,  of  ,  a  bankrupt. 

It  is  hereby  certified  by  this  Court  to  the  Bight  Honourable 
the  Speaker  of  the  House  of  Commons  thai  the  said  A,B,y 
being  a  Member  of  the  Commons  House  of  Parliament,  was 
by  an  order  made  by  this  Court  on  the  day  of 

188  ,  adjudged  a  bankrupt.  And  that  although  six  months 
have  expired  since  the  date  of  the  said  order  of  adjudication 
was  made,  the  said  order  of  adjudication  hath  not  been 
annulled,  nor  have  the  debts  of  the  creditors  who  proved  debts 
under  the  bankruptcy  been  fully  paid  or  satisfied. 

Certified  under  the  seal  of  the  Court  this  day  of 

188  . 

By  the  Court, 

Hegistrar. 
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No.  124. 
Issues  of  Fact /or  Trial  hy  Jury  {High  Court). 

{Title,) 

On  the  application  of  and  on  hearing  it  is 

ordered  that  the  following  issues  of  fact  be  tried  before 
and  a  jury  at        ^add  any  other  necessary  directions']. 


AfFJUDUL  OF 
FOBKB. 


1. 
2. 

Dated 


Issues. 


By  the  Court, 

Iteg^strar. 


No.  125. 

Bankbuptgy  Notice  Book  to  be  kept  by  the  Banxbttftot 
Begistraas  in  the  Hion  Court  or  a  Eegistrar  of  a 
CoTTNTY  Court. 


No. 


Debtor. 


Creditor. 


WhenFQed. 


SoUdtor. 


Remit  of  Notice. 


1 .  -a  * 


No.  127. 

Ba5KBDPT0Y  Notices  fob  "  Londox  Gazbttk." 

Toe  BAKKStrPTCY  Act,  1883. 

(1.)  Receiving  Ordtrt. 


I 

•SSIfr*  Add««.  °-^  amt.  I  ^sss. 


Dote  of 


APPSNDIX  OF  FOBHS. 


607 


(2.)  first  Meetinga. 


AsvagoBLGP 

FOBKB. 


Name. 

Addreofl. 

Descrip- 
tion. 

Court. 

Nnaiber. 

Date 

of 

Meeting. 

Hour. 

Flaoe. 

* 

(3.)  Adjudications. 


Debtor'a 

Name. 


Addreas. 


Descrip- 
tion. 


Conxt. 


Number. 


l>ateof 
Order. 


Date  of 
Petition. 


Name  of 
Trustee 
(if  ap- 
pointed). 


Addresa 

of 
TVostee. 


(4.)  Orders  on  Application  to  approve  Composition  or  Scheme. 


Debtor's 
Name. 


Addreas. 


Descrip- 
tion. 


Court. 


Number. 


Date  of 
Order. 


Nature  of 

Scheme  or 

C(nnpoaition 

sanctioned  or 

Order  made. 


S.,  Suiem^Ii 


'6.:  Notice  of  Dkidend. 


Debtor's 

AMnm. 

D^rfp. 

<>i>f#- 

ptyalde. 

WASO 

Karne. 

1     *■**• 

» 

P-J'iMe. 

(7.)  Application  for  Ditcharge, 

DoMor*! 
Num. 

DeMoip- 
tion. 

OOQit. 

Kumber. 

Day  fixed  tat  Hcufng. 
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(8.)  AdjudicatioM  Annulled, 


NfHIIft 

TVMi<rif^ 

Date  of 

Date  of 

Grounde 

AddreiB. 

tion. 

Ooort. 

Number. 

Adjodka^ 

Annul- 

of  Annul- 

tion. 

mmt. 

ment. 

Appendix  op 

FOBMB. 


(9.)  Appointments  of  Trustees. 


Debtoi'a 

Name. 


Court. 


Number. 


Tnietee*!  Name. 


AddreM. 


Date  of  Oertiflcate  of 
Appointment. 


1 

[10.)  Orders  made  on  Application /or  Discharge, 

Debtor's 
Name. 

AddKH. 

Descrip- 
tion. 

Court 

Number. 

Date  of  Order. 

Nature  of 
Order  made. 

Pursuant  to  the  Act  and  Bules,  notices  to  the  above  effect 
have  been  received  by  the  Board  of  Trade. 

A.B.  [Secretary,  or  as  the  case  may  be]. 


510 


ArrmsDii.  of  forms. 


No.  138. 

9f  AJreriuememi  or  Ganetiimg. 
{TUIe.) 


Katanof  Oider»  ftc 


ReoeiTiiig  Older  [^r 
Kotioe  of  IMii- 
deod]. 


December  1,  1883. 


(Signed) 


ji,£,f 


SELBOBNE,  C. 


I  concur, 

J.  CHAMBERLAIN, 
President  of  the  Board  of  Trade. 
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GENERAL    RULES 

As  to  Administratton  Orders  under  Section  122  o/  the 

Bankruptcy  Act,  1883. 


It  is  ordered  as  follows  : — 

1.  A  debtor  desiring  to  obtain  an  administration  order 
under  section  122  of  the  Act  shall  file  with  the  reg^istrar  of 
the  Court  a  request  in  writing  according  to  the  form  in  the 
Appendix  hereto. 

When  the  debtor  is  illiterate  and  unable  to  fill  up  such 
request  the  registrar  or  his  clerk  shall  fill  up  the  same  from 
the  information  given  by  such  debtor. 

2.  When  a  debtor  forthwith  after  a  judgment  has  been 
obtained  against  him  alleges  that  he  is  unable  to  pay  the 
amount  of  the  judgment  forthwith  and  that  his  whole  in- 
debtedness amounts  to  a  sum  not  exceeding  50/.,  all  proceed- 
ings upon  such  judgment  shall  be  stayed  for  such  time  as 
the  Court  may  direct  to  enable  the  debtor  to  file  a  request 
pursuant  to  the  last  preceding  Bule.  If  the  debtor  does  not 
file  his  request  within  the  time  directed,  or  such  extended  time 
as  may  be  allowed  by  the  Judge  or  Begistrar,  the  plaintiff  may, 
upon  giving  two  days'  notice  in  writing  to  the  debtor  and  to 
the  Eegistrar  of  the  Court,  apply  to  the  Begistrar  for  an  order 
for  payment,  and  thereupon  the  Begistrar  may  make  such 
order  as  if  such  allegation  had  not  been  made. 

3.  Upon  a  request  being  filed  the  Begistrar  shall  as  soon 
as  may  be  send  a  notice  according  to  the  form  in  the  Appen- 
dix hereto  to  aU  the  creditors  scheduled  by  the  debtor  of  the 
day  and  hour  when  the  debtor's  application  will  be  heard, 
such  notice  shall  be  sent  by  post  ten  clear  days  before  the 
day  appointed  for  hearing  the  application. 

The  Begislrar  shall  also  in  like  manner  send  notice  to  the 
debtor  according  to  the  form  in  the  Appendix  hereto. 


MS 


v^  A/./  fT^;.%/r  v::^^^!'^  ir;  Lm  rceerired  a  mAice  of  die 
*;r..'^%,«;  cc  fi.on  c^an^nd  tl&e  hwgnig  thoeof 

V^  Am  ^l^t.r/ji  v^  ctaX  ill  the  2v:hiErdiile  flhall  betaken  to 
>/^  \fT*f7^A  uiiU-%1  o>/j*«t^  to  Ij  a  creditor. 

'4^  All  i^*T\^'fr%  whfi^  elaims  are  objected  to  either  bj 
th/'  df;bV/r  or  an  J  other  creditor  ahall  prore  their 
tWunn  in  likf;  manner  aa  upon  the  hearing  of  an 
imlinary  fnimmcma,  provided  that  the  judge  may  in  | 

hift  dimrtdum  din.*ct  the  proof  of  any  daim  to  be 
a/ijr/unifyl  U|Kin  any  termn  that  he  may  think  fit, 
and  may  th(;rou|>un  either  adjourn  the  further  oon- 
Miflftriiiioti  of  the  application  or  proceed  to  detennine 
iho  Hami^t  in  which  latter  case  Buch  claim,  if  and 
wIkhi  prov(«d)  nhall  bo  added  to  the  Schedule  of 
orodltorN  who  have  proved  their  debts. 

No  pornon  hUuII  bo  entitled  to  have  any  question 
In  Ihnuo  dotonuinod  by  a  juxy  unless  by  order  of  the 

Ju(1k<^  \ 

[i\)  *V\w  dobtor  Hhall  auswor  all  questions  x)ut  and  allowed  ' 

l>y  U\o  (\)urt. 

\t)  Kwy  ortnlltur  who  hna  ivro>*ed,  and  by  leaye  of  the  Court 

ni\^V  oiHHUtor  tho  i^roof  of  whose  claim  has  been  ad- 

J\mvu^l%  and  with  tho  like  k>ave  any  other  person  oa 

tht^iv  Whatf,  »haU  K^  cutitlod  to  be  heard  and  to 

l^dduw  i?Yid\UlCO 
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(g)  In  determining  whether  the  debtor  ehall  pay  his  debts 
in  full  or  to  any  less  extent  the  Court  shall  take 
into  consideration  the  circumstances  under  which 
the  indebtedness  was  incurred,  and  particularly 
whether  the  same  or  any  part  thereof  was  incurred 
by  means  of  fraud,,  and  whether  the  debtor  has 
been  g^^ty  of  idleness,  improvidence,  gambling,  or 
intemperance. 

6.  When  an  administration  order  is  made  a  copy  thereof 
shall  be  sent  by  post  by  the  registrar  to  the  debtor,  but  it 
shall  not  be  necessary  to  prove  the  receipt  thereof  by  the 
debtor  before  taking  any  proceedings  upon  such  order. 

Notice  of  the  said  order  having  been  made  shall  be  sent 
to  each  creditor ;  such  notice  shall  be  sent  by  post  and  shall 
be  in  accordance  with  the  form  in  the  Appendix  hereto. 

7.  Any  creditor  entitled  to  object  under  sub-section  11  of 
section  122  of  the  Act  must  give  notice  in  writing  to  the 
Kegistrar  of  his  objection  and  of  the  grounds  thereof,  and 
the  Registrar  shall  thereupon  name  a  day  when  such  objec- 
tion may  be  heard.  An  application  to  allow  such  objection 
shall  be  heard  by  the  Court  ex  parte  in  the  first  instance,  and 
the  Court  may  dismiss  such  application,  or  it  may  direct  the 
same  to  be  renewed  upon  notice  being  given  to  such  persons 
and  upon  such  terms  as  to  security  for  costs  and  otherwise  as 
the  Court  may  think  fit. 

8.  After  an  administration  order  has  been  made  no  creditor 
to  whom  notice  of  hearing  of  the  application  has  been  duly 
sent  under  Bule  3,  shall  be  entitled  to  object  to  any  debt 
scheduled,  or  to  the  manner  in  which  payment  is  directed  to 
be  made  by  the  order,  unless  he  proves  to  the  satisfaction  of 
the  Court  that  such  notice  did  not  reach  him,  and  that  he 
has  not  received  reasonable  notice  of  the  proceedings  in  any 
other  maimer. 

No  creditor  shall  be  entitled  to  make  any  such  objection 
after  the  expiration  of  two  calendar  months  from  the  date  of 
the  order. 

9.  Any  creditor  desirous  to  prove  a  debt  under  sub-sections 
10  and  12  of  section  122  of  the  Act  shall  send  in  his  claim  in 
writing  to  the  Eegistrar,  who  shall  thereupon  send  notice  to 

W.B.  ^  ^ 
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the  debtor  of  the  Bame  aooording  to  the  form  in  the  Appendix 
hereto. 

10.  If  the  debtor  does  not  appear  and  dispute  the  daim 
within  the  period  allowed  by  the  notice,  the  claim  shall  be 
deemed  to  be  proved,  and  shall  be  added  to  the  schedule 
acoordinglj,  and  notice  thereof  shall  be  sent  to  the  creditor. 

11.  If  the  debtor  objects  to  the  claim  and  gives  notice 
thereof  in  accordance  with  the  terms  of  the  notice,  the  Regis- 
trar shall  appoint  a  day  for  the  hearing  of  such  objection 
and  give  notice  thereof  to  both  parties. 

12.  The  Court  may,  if  it  think  fit,  or  the  majority  of  the 
creditors  present  at  the  hearing  of  the  application  who  may 
have  proved  desire  it,  appoint,  subject  to  removal  by  the 
Court  at  any  time,  any  person  to  have  the  conduct  of  the 
order. 

It  shall  be  the  duty  of  any  person  so  appointed  to  take  all 
proper  proceedings  for  enforcing  the  terms  of  the  order,  but 
in  case  of  his  neglect  to  proceed  or  of  urgency  any  creditor 
may  take  them. 

13.  A  judgment  summons  shall  be  issued  without  fee  and 
be  served  personally  five  dear  days  before  the  return  day 
thereof,  and  all  proceedings  thereon  shall  be  taken  in  like 
manner  as  if  it  were  a  judgment  summons  issued  in  an  action 
in  the  County  Court,  except  that  the  debtor  as  provided 
by  the  statute  must  prove  that  he  has  not  had  the  means  to 
pay  the  sum  in  respect  of  which  he  has  made  default ;  and  if 
thereupon  the  Court  is  satisfied  that  he  has  not  had  the.  means 
to  pay  the  simi  in  respect  of  which  he  has  made  default,  the 
Court  may  direct  that  the  order  of  administration  shall  be 
deemed  to  have  been  suspended  during  the  period  covered  by 
such  default. 

14.  The  Court  may  from  time  to  time  suspend  the  operation 
of  any  order  or  vary  the  same  so  far  as  relates  to  the  pay- 
ment and  the  amount  of  the  instalments  ordered,  but  no 
order  made  for  the  payment  of  any  composition  shall  be  varied 
or  set  aside,  unless  the  same  has  been  obtained  by  fraudulent 
representation  or  the  amount  of  the  total  indebtedness  is 
proved  to  exceed  50/. 
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15.  When  an  order  of  committal  is  made  upon  the  hearing 
of  any  judgment  summons,  and  the  execution  of  such  order 
is  suspended  for  a  specified  time  to  enable  the  debtor  to  pay 
the  amount  in  respect  of  the  nonpayment  of  which  such 
order  was  made,  the  order  of  administration  for  payment 
shall  be  also  suspended  during  such  time. 

16.  In  calculating  the  amount  in  arrear  under  an  order  of 
administration  any  instalments  accruing  due  during  the  period 
for  which  such  order  has  been  suspended  shall  not  be  reckoned 
in  such  amount. 

17.  All  persons  scheduled  as  creditors  under  sub-section  12 
of  section  122  of  the  Act  before  the  order  of  administration  is 
superseded  imder  sub-section  13  of  the  Act  shall  rank  part 
passu  inter  se,  subject  to  the  priority  given  by  sub-section  12 
to  those  creditors  who  are  scheduled  as  having  been  creditors 
before  the  date  of  the  order  of  administration,  but  no  pay- 
ment made  to  any  such  creditor  by  way  of  dividend  or  other- 
wise shall  be  disturbed  by  reason  of  any  subsequent  proof 
by  any  other  creditor  under  sub-section  12. 

18.  The  Begistrar  shall  keep  account  of  the  moneys  received 
and  payments  made  under  any  administration  order  in  such 
manner  as  may  be  from  time  to  time  directed  by  the  Gom- 
missioners  of  Her  Majesty's  Treasury. 


ll2 
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CE:(EE4L  wives  A<  to  ADMIXISTEATIOX  ORDERS. 


APPENDIX. 


KoTi.— The 
Judffment 
debt  most  be 
Imertedaa 
well  Mall 
other  debte. 


1. 


RefueMi  for  an  Order  of  Administration, 
Bavxkuftct  Act,  1883,  Sect.  122. 


No.  of  Plaint 


In  the  Conntj  Court  of 
Between 


holden  at 


and 


Plaintiff, 


Defendant. 

I,  A,  B.f  of,  &c.,  the  above-named  defendant,  state  that  a 
judgment  was  obtained  against  me  in  this  action  on  the 
day  of  1^9  ^OT  the  sum  of  £  ,  and  that  X  am 

unable  to  pay  the  amount  forthwith. 

I  am  indebted  to  the  several  persons,  including  the  plaintifE 
in  this  action,  mentioned  in  the  Schedule  hereto  in  the  sums 
set  opposite  their  names  not  exceeding  in  the  whole  £50. 

I  nereby  request  that  an  order  may  be  made  for  the  ad- 
ministration of  my  estate  and  the  payment  of  my  debts  under 
the  122nd  section  of  the  Bankruptcy  Act,  1883. 

Dated,  &c. 

ScHEDXTLE. 


Nome  of  Creditor. 


Address. 


Description. 


AmoTint  of 
Debt. 


Non. — If  any  of  the  above  creditors,  in  addition  to  the  jadgment 
creditor,  have  sued  you  in  any  Court  you  must  produce  the  summons  or 
order  in  each  case. 


FORMS.  bl'i 

2, 

Notice  Co  Debtor, 
Bankeuptcy  Act,  1883. 

In  the  County  Comt  of  holden  at  (Seal.) 

In  the  matter  of  an  application  for  an  administration  order 
against  of,  &c.  debtor. 

Take  Notice  that  your  application  for  an  administration 
order  under  section  122  of  the  Bankruptcy  Act,  1883,  will  be 
heard  at  the  County  Court    House  ,   in   the    county 

of  ,  on  the  day  of  18     ,  at  the  hour  of 

in  the  noon. 

You  must  bring  with  you  to  the  Court  all  your  books  of 
account,  invoices,  papers,  summonses,  or  other  documents 
relating  to  any  debts  owing  by  you. 

To^.B.  of  .    Dated 


3. 

Notice  to  Creditors. 

Bankettptoy  Act,  1883,  Sect.  122. 

In  the  County  Court  of  holden  at  (Seal.) 

In  the  matter  of  an  application  for  an  administration  order 
against  of,  &c.  debtor. 

Whebeas  the  above-named  debtor  has  filed  a  request 
stating  that  a  judgment  has  been  obtained  against  him  in 
this  Court,  and  that  he  is  unable  to  pay  the  same  forthwith, 
and  alleging  that  he  is  indebted  to  you  and  others  in  various 
sums  amounting  in  all  to  the  sum  of  £  (including  the 

said  judgment  debt)  and  has  applied  for  an  administration 
order  under  the  122nd  section  of  the  Bankruptcy  Act,  1883. 

This  is  to  give  you  notice  that  the  Court  will  proceed  to 
hear  and  determine  the  said  application  at  a  Court  to  be  holden 
at  the  County  Court  House  on  the  day  of  , 

18     ,  at  the  hour  of  in  the  noon. 

The  debtor  states  that  he  owes  you  the  sum  of  £ 

A  list  of  creditors  with  the  amounts  stated  to  be  respectively 
owing  to  them  can  be  inspected  on  application  at  the  Eeg^s- 
trar's  office. 

If  you  wish  to  claim  more  than  the  sum  sti^rted  to  be  owing 


518  GENERAL  BULBS  AS  TO  ADMINICTBATION  OBDBBS. 

to  you,  or  wish  to  be  heard  upon  such  application,  you  must 
attend  the  Court  on  the  day  at>oye-mentioned. 

If  you  wish  to  object  to  the  debt  of  any  creditor  named  in. 
the  list  you  must  give  notice  thereof  to  the  Begistrar  of  the 
Ck>urt  and  to  the  debtor  and  such  creditor  five  dear  days 
before  the  day  fixed  for  the  hearing  of  the  application. 

If  you  claim  more  than  the  amount  stated  to  be  due  to  you, 
you  should  bring  with  you  to  the  Court  any  witnesses,  books, 
&c.  necessaiy  to  prove  your  daim. 

Dated,  &c. 


4. 
Order  of  Administration, 

In  the  County  Court  of  holden  at  (SeaL) 

In  the  matter  of  an  administration  order  against  A.B., 
of,  &c.  debtor. 

The  day  of  18    . 

It  is  this  day  adjudged  that  the  aboye-named  debtor  do  pay 

the  seyeral  debts  m  the  Schedule  hereto,  and  all  olJiers  now 

due  and  which  may  hereafter  be  duly  proyed  under  this  order 

in  respect  of  debts  now  incurred,  in  full  (or  to  the  extent  of 

s.  in  the  £). 

And  it  is  ordered  that  the  said  debtor  do  pay  to  the  Begis- 
trars  of  the  Court        s.  for  eyery  days  until  such  debts 

shall  be  paid  in  full  (or  to  the  extent  of  s.  in  the  £,) 
together  with  the  costs  of  this  administration,  and  the  costs  of 
A,B,  {the  plaintiff  in  the  action  upon  which  the  order  of  ad- 
ministration was  made),  and  it  is  directed  that  JE,F.,  ot,  &c., 
haye  the  conduct  of  tMs  order. 

By  the  Court,  &c. 
Here  follows  the  schedule  of  debts. 
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5. 

Notice  to  Creditors, 

la  the  County  Court  of  holden  at  (Seal.) 

No.  of  administration  order. 
In  the  matter,  &c.  debtor. 

Take  notice,  that  the  Court  has  this  day  made  an  adminis- 
tration order  providing  for  the  payment  of  the  debts  of  the 
above-named  debtor  in  full  (or  to  the  extent  of  s.  in  the  £) 
by  instalments  of  s.  every  days,  and  has  directed, 

that  E,F.f  of,  &c.,  shall  have  the  conduct  of  the  order. 

Dated,  &c. 

Registrar, 

Bring  this  notice  with  you  when  you  apply  for  a  dividend 
or  attend  at  the  office  of  the  Eegistrar  for  any  purpose  what- 
soever. 

Hours,  &c. 


6. 
Warrant  of  Execution, 

In  the  County  Court  of  ,  holden  at  (Seal.) 

In  the  matter  of,  &c.  debtor. 

Whebeas  an  administration  order  was  made  against  the 
above-named  debtor  on  the  day  of  188  ,   and 

whereas  it  has  been  made  to  appear  to  the  (or  a)  registrar  of 
the  Court  that  the  property  of  the  debtor  exceeds  in  value  20 
(or  10)  pounds. 

These  are  therefore  to  require  and  order  you  forthwith  to 
make  and  levy  by  distress  and  sale  of  the  goods  and  chattels 
of  the  debtor  wheresoever  they  may  be  found  within  the 
district  of  this  Court  (except  the  household  goods,  wearing 
apparel,  and  bedding  of  the  debtor  or  his  family,  and  the 
tools  and  implements  of  his  trade  to  the  value  in  the  aggregate 
of  20  pounds),  the  sum  stated  at  the  foot  of  this  warrant,  and 
also  to  seize  and  take  any  money  or  bank  notes  (whether  of 
the  Bank  of  England  or  of  any  other  bank),  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialities,  or 
securities  for  money  of  the  defendant  which  may  there  be 
found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  this  execution,  and  to  pay  what  you  shall  have  so  levied 
to  the  Begistrar  of  this  Court,  and  make  return  of  what  you 
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have  done  under  this  warrant  immediately  upon  the  execution, 
thereof. 

Given  under  the  seal  of  the  Court,  this  day  of  , 

188'  . 

To  the  High  Bailiff  of  the  said  Court,  and  others  the 
Bailiffs  thereof. 


Amount  to  be  levied* 


£        H,      d. 


By  the  Court, 


Begistrars  of  the 
Court. 


*  The  amount  to  he  levied  will  he — !«/,  the  costs  of  the 
plaintiff:  2ndy  the  costs  of  the  administration,  i.e.,  2s,  tn  the 
£  on  the  amount  ofdehts  then  ascertained  ;  and,  Srdfy,  the  total 
amount  of  the  debts  scheduled,  or  so  much  thereof  as  the  Court 
may  have  ordered  to  he  paid. 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until 
after  the  end  of  five  days  next  following  the  day  on  which 
they  were  seized,  unless  they  be  of  a  perishable  nature,  or  at 
the  request  of  the  defendant. 


7. 
Judgment  Summons. 

The  Bankruptcy  Act,  1883,  Sect.  122,  and  the  Debtor's 

Act,  1869. 

In  the  County  Court  of  ,  holden  at  (Seal.) 

In  the  matter  of,  &c.  debtor.     (Seal.) 

Whereas  an  administration  order  was  made  against  you, 
the  above-named  debtor,  in  this  Court,  on  the  day 

of  18,  for  the  payment  of  your  debts  in  full  (or  to  the 

extent  of  in  the  £)  by  instalments  of  shillings  for 

every  days. 

And  whereas  you  have  made  default  in  payment  of  the  sum 
payable  in  pursuance  of  the  said  order,  you  are  therefore 
nereby  summoned  to  appear  personally  in  this  Court,  at  , 
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on  tlie  day  of  188     ,  at  the  hour  of  in  the 

noon,  to  be  examined  on  oath  by  the  Court  touching 
the  means  jou  have  or  have  had  since  the  date  of  the  order  to 
satisfy  the  sum  payable  in  pursuance  of  the  said  order,  and 
also  to  show  cause  why  you  should  not  be  committed  to  prison 
for  such  default :  and  you  are  hereby  warned  that  unless  you 
can  prove  to  the  contrary,  you  will  under  the  statute  be  deemed 
to  have  had  the  means,  and  to  have  refused  or  neglected  to 
pay  the  sum  in  respect  of  which  you  have  made  default. 

Dated  this  day  of  188     . 

Begistrar  of  the  Court. 

£    s.    d. 
Amount  of  instalments  due  and  upon  payment  of 
which  no  further  proceedings  will  be  had  until 
default  in  payment  of  next  instalment  - 


8. 

Order  of  Commitment. 
The  BANKBrFTOY  Act,  1883,  and  the  Debtors  Act,  1869. 

In  the  [title  of  Court  ordering  committat],  (Seal.) 

No.  of  order  of  administration. 
No.  of  judgment  simmions.    ' 
No.  of  order. 
In  the  matter  of,  &c.  debtor. 

To  the  high  bailiff  and  others  the  bailifPs  of  the  said  Court 
and  all  peace  officers  within  the  jurisdiction  of  the  said 
Court,  to  the  governor  or  keeper  of  the  [prison  used  by 
the  Court,  if  the  debtor  is  resident  within  the  jurisdiction  ; 
if  not,  no  name  of  prison  to  be  inserted^. 

Whereas  an  administration  order  was  made  against  the 
above-named  debtor  on  the  day  of  for  the  pay- 

ment of  his  debts  in  full  [or  to  the  extent  of  in  the  £], 

by  instalments  of  shillings  for  every  days. 

And  whereas  the  debtor  has  made  default  in  payment  of 
payable  in  pursuance  of  the  said  order. 

And  whereas  a  summons  was  duly  issued  out  of  this  Court, 
by  which  the  debtor  was  required  to  appear  personally  at  this 
Court  on  the  day  of  ,  187     ,  to  be  examined  on 

oath  touching  the  means  he  had  then  or  had  had  since  the 
date  of  the  order  to  satisfy  the  sum  then  due  and  payable  in 
pursuance  of  the  order,  and  to  show  cause  whv  he  should  not 
be  committed  to  prison  for  such  default,  whi(Ui  sxunmons  has 
been  proved  to  uds  Court  to  have  been  duly  served  on  the 
debtor. 


522  GE>^ERAL  KULE8  AS  TO  ADMINISTRATION  ORDBBS. 

And  whereas,'  at  the  hearing  of  the  said  summons  it  has 
not  been  proved  to  the  satisfaction  of  the  Court  that  the 
debtor  has  not  [or  has  not  had]  since  the  date  of  the  order  the 
means  to  pay  the  sum  then  due  and  payable  in  pursuance  of 
the  order. 

And  whereas  the  debtor  has  refused  [or  neglectedl  to  pay 
the  same,  and  has  shown  no  cause  why  he  should  not  be  com- 
mitted to  prison. 

Now  therefore,  it  is  ordered  that,  for  such  default  as  afore- 
said, the  debtor  shall  be  oonmiitted  to  prison  for  days, 
unless  he  shall  sooner  pay  the  sum  stated  below  as  that  upon 
the  payment  of  which  he  is  to  be  discharged. 

These  are  therefore  to  require  you,  the  said  high  bailiff, 
bailiffs,  and  others,  to  take  the  debtor,  and  to  deliyer  him  to 
the  goyemor  or  keeper  of  the  ,  and  you  the  said 

fovemor  or  keeper  to  receive  the  defendant,  and  him  safely 
eep  in  the  said  prison  for  days  from  the  arrest  under 

this  order,  or  until  he  shall  be  sooner  discharged  by  due 
course  of  law. 

Given  under  the  seal  of  this  [insert  date  of  order'] 

day  of  18    . 

Eegistrar  of  the  Court 

£    s.    d. 

Total  amount  of  instalments  due  at  the  time  of 
issuing  of  the  judgment  sunmions  and  upon 
payment  of  which  the  prisoner  will  be  dis- 
charged -  -  -  -  - 

N.B. — Where  this  order  is  sent  to  a  foreign  court  under  s,  104 
of  County  Courts  Act,   1846,  the  registrar  of  thai 
court  shall  insert  the  name  of  the  prison  used  by  the 
foreign  court. 


9. 

Notice  to  Debtor  of  Creditor's  Claim. 

In  the  County  Court  of  holden  at         .    .        (Seal.) 

No.  of  administration  order. 
In  the  matter,  &c.  debtor. 

Take  Notice  that  A,B,,  of,  &c.,  states  that  you  owe  him 
the  sum  of  £        for  (  )  and  claims  to  be  scheduled  as 

a  creditor  for  that  sum,  and  further  take  notice  that  if  you 
wish  to  dispute  such  claim  you  must  within  seven  days  from 
this  date  tear  off  and  return  the  notice  at  the  foot  hereof  to 
the  office  of  the  Begistrar. 
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If  you  do  not  retom  the  notice  as  above  mentioned  the  said 
claim  will  be  taken  to  be  admitted  by  you  and  will  be  added 
to  the  schedule  accordingly. 

To  E.F.,  &c. 

Notice. 

No.  of  administration  order 

I  object  to  the  claim  of  A.B.^  of  against  me. 

debtor. 


10. 

Notice  to  Creditor  that  his  Claim  is  fwt  objected  to. 

In  the  County  Court  of  holden  at  •  (SeaL) 

No.  of  administration  order. 

In  the  matter  of,  &c.  debtor. 

Tattk  Notice  that  the  debtor  has  not  given  notice  of  his 
intention  to  dispute  your  claim,  and  that  the  same  has  been 
added  to  the  schedule  of  proofs. 

To  A.B.,  &c. 

You  must  retain  this  notice  and  produce  it  when  you  come 
to  the  office  to  receive  dividends  or  for  any  other  purpose. 


11. 

Superseding  Order  of  Administration. 

BAiiKBUFrcY  Act,  1883,  Sec  122. 

In  the  County  Court  of  holden  at  (Seal.) 

on  the  day  of  18     . 

In  the  matter,  &c.  debtor. 

Whebeas  the  above-named  debtor  under  this  order  has 
paid  into  Court  a  sum  sufficient  to  pay  each  creditor  scheduled 
to  the  extent  thereby  provided,  and  Uie  costs  of  the  plaintiff 
and  of  the  administration,  it  is  ordered  that  such  order  is 
superseded  and  the  debtor  is  discharged  from  his  debts  to  the 
creditors  scheduled  imder  such  order. 

By  the  Court. 

Registrar. 
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12. 

Xoiicei  of  Ordert  of  AdminUtratiom  made  at  the  County  Court 
of  kolden  at  on  the  day  of  18        , 

to  he  sent  to  the  Registry  of  County  Court  Judymentt^  within 
three  day$  of  the  making  of  the  Order. 


Xaa«  of  Debtor. 

Bandeooe. 

Deecrip- 
tion. 

/^VtfW^ 

•wr        _% 

1 

orXamefk 

Place,   i 

Street,  ,  County. 

Amount  |       of 
of  Debts.-   Older. 

1 

• 

i 

£   «.  d. 

I  hereby  certify  that  the  above  return  is  correct. 

Begistrar. 
Seal  of  Court. 


(Signed)        SELBORNE,  C. 

I  concur, 

J.  CHAMBERLAIN, 
President  of  the  Board  of  Trade. 


December  1,  1883. 
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General  Rule  additional  to  the  Bankruptcy  HuleSj 
1883,  made  pursuant  to  section  127  of  the  Bank- 
ruptcy Act  J  1883, 

Any  matter  or  application  pending  before  a  registrar 
wMchy  under  the  Bankruptcy  Act,  1883,  or  the  Bankruptcy 
Bules  for  the  time  being  in  force  under  that  Act,  a  registrar 
has  jurisdiction  to  determine  shall  be  adjourned  to  be  heard 
before  the  Judg^,  if  the  Judge  shall,  either  specially  or  by 
any  general  direction  applicable  to  the  particular  case,  bq 
direct. 

This  Eule  shall  come  into  operation  from  and  immediately 
after  the  31st  day  of  December,  1883. 

Dated  the  Slst  day  of  December,  1883. 

(Signed)        SELBORNE,  C. 

J.  CHAMBEELAIN, 
President  of  the  Board  of  Trade. 
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Under  the  Bankbuptcy  Act,  1883. 


I,  tbe  Eigbt  Honourable  Boundell,  Earl  of  Selbome,  Lord 
Higb  CbanceUor  of  Grreat  Britain,  by  yirtae  of  tbe  94th 
section  of  tbe  Bankruptcy  Act,  1883,  and  all  otber  powers 
enabling  me  in  tbat  bebalf ,  do  hereby  order  tbat  on  and  after 
tbe  Ist  day  of  January,  1884,  until  further  order,  all  matters 
pending  in  the  London  Banlnnptcy  Court  at  tbe  commence- 
ment of  tbe  said  Act,  and  all  matters  which  would  have  been 
within  the  exdusive  jurisdiction  of  the  London  Bankruptcy 
Court  if  the  said  Act  had  not  passed,  and  all  matters  in 
respect  of  wbich  jurisdiction  is  giren  to  tbe  High  Court  by 
tbe  said  Act,  shall  be  ordinarily  transacted  and  disposed  of  by 
or  under  tbe  direction  of  the  Honourable  Mr.  Justice  Cave, 
one  of  the  Judges  of  her  Majesty's  High  Court  of  Justice ; 
and  that  tbe  said  Honourable  Mr.  Justice  Caye  shall,  on  and 
after  the  day  aforesaid,  and  until  further  order,  be  the  Judge 
assigned  for  tbat  purpose  pursuant  to  the  said  Act 

The  1st  day  of  Januaiy,  1884. 

(Signed)        8ELB0ENE,  0. 


I,  ibe  Bight  Honourable  BoundeU,  Earl  of  Selbome,  Lord 
High  Cbancellor  of  Great  Britain,  by  virtue  of  ibe  94th 
section  of  tbe  Bankruptcy  Act,  1883,  and  all  otber  powers 
enabling  me  in  tbat  behalf,  do  hereby  direct  tbat  on  and  after 
tbe  Ist  day  of  January,  1884,  all  matters  pending  in  the 
London  Bankruptcy  Court  at  the  commencement  of  tbe  said 
Act,  and  all  matters  which  would  have  been  witbin  the 
exdusive  jurisdiction  of  the  London  Bankruptcy  Court  if  tbe 
said  Act  had  not  passed,  and  all  matters  in  respect  of  which 
jurisdiction  is  given  to  tbe  High  Court  by  tbe  said  Act» 
shall  be  assigned,  until  further  order,  to  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice. 

The  1st  day  of  January,  1884. 

(Signed)        SEL^OBNE,  C. 
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I,  the  Bight  Honourable  Eoundell,  Earl  of  Selbome,  Lord 
High  Chancellor  of  Great  Britain,  by  virtue  of  the  103rd 
section  of  the  Bankruptcy  Act,  1883,  and  all  other  powers 
enabling  me  in  that  behalf,  do  hereby  order  that  on  and  after 
the  Ist  day  of  January,  1884,  the  jurisdiction  and  ]x>werB 
under  the  5th  section  of  the  Debtors  Act,  1869,  now  vested  in 
the  High  Court  of  Justice  shall  be  assigned  to  and  exercised 
by  the  Judge  to  whom  Bankruptcy  business  is  assigned ;  and 
do  further  order  that  the  said  jurisdiction  and  powers  shall 
be  delegated  to  and  exercised  by  the  Bankruptcy  Begistrars  of 
the  High  Court,  subject  to  an  appeal  by  any  person  affected 
by  any  order  or  decision  of  such  Begistrars  to  the  Judge  to 
whom  Bankruptcy  business  is  assigned  :  Provided  that  if  any 
case  shall  appear  to  the  Bankruptcy  Begistrar  to  be  one  for 
committal  he  shall  adjourn  the  same  to  be  heard  before  the 
Judge  to  whom  Bankruptcy  business  is  assigned. 

The  1st  day  of  January,  1883. 

(Signed)        SELBOBNE,  C. 


I,  the  Bight  Honourable  Boundell,  Earl  of  Selbome,  Lord 
High  Chancellor  of  Great  Britain,  by  virtue  of  the  153rd 
section  of  the  Bankruptcy  Act,  1883,  and  all  other  powers 
enabling  me  in  that  behalf,  do  hereby,  with  the  concurrence 
of  the  Board  of  Trade,  select  Mr.  A.  E.  Penn,  Mr.  F.  E.  Lamb, 
Mr.  W.  Smith,  and  Mr.  A.  T.  Heather,  clerks  in  the  Liquida- 
tion and  Appeal  Department  of  the  London  Bankruptcy  Court, 
to  be  transferred  to  and  become  officers  of  the  Board  of  Trade ; 
and  do  order  that  the  said  Mr.  A.  E.  Penn,  Mr.  F.  E.  Lamb, 
Mr.  W.  Smith,  and  Mr.  A.  T.  Heather  be  on  the  1st  January, 
1884,  transferred  to,  and  as  from  that  day  become  officers  of, 
the  Board  of  Trade  accordingly. 

The  Ist  day  of  January,  1884. 

(Signed)        SELBOBNE,  0. 

J.  CHAMBEBLAIN, 
P^sident  of  the  Board  of  Trade. 


528  ORBERS  UNDER  THE  BANKRUPTCY  ACT,  1883. 

Bj  virtue  and  in  exercise  of  the  power  giren  hj  the  Idoth 
section  of  the  abore-mentioned  Act,  I,  the  Honourable  8ir 
Lewis  William  Care,  the  Judge  of  the  High  Court  of  Justice 
to  whom  bankruptcy  business  is  assigned,  hereby  authorize 
and  appoint  Samuel  Badness  Stockton,  Greorge  Falkner, 
Henry  Alfred  Stacey,  'William  Notson,  Thomas  Smith,  Henry 
Wright,  Henry  Perkins,  Edward  Grainger  Austin,  Frederick 
Plaskete  Brown,  and  Richard  Humphris,  officers  attached  to 
the  said  High  Court  in  Bankruptcy",  to  be  persons  before 
whom  affidavits,  affirmations,  and  declarations,  to  be  used  in 
a  bankruptcy  court,  may  be  sworn,  taken,  or  made. 

The  Ist  day  of  January,  1884. 

(Signed)        LEW^S  W.  CATK 


I,  the  Honourable  Lewis  William  Cave,  one  of  the  Justices 
of  the  High  Court  of  Justice,  being  the  Judge  assigned  in  pur- 
suance of  the  94th  section  of  the  Bankruptcy  Act,  1883,  to 
transact  and  dispose  of  matters  in  bankruptcy,  do  hereby  by 
virtue  of  the  said  Act  and  of  the  Bankruptcy  Rules,  1883,  and 
of  all  other  general  rules,  orders,  and  powers  enabling  me  in 
that  behalf,  direct  as  follows  : — 

1.  On  and  after  the  1st  day  of  January,  1881,  until  further 
order,  the  Beg^trars  in  Bankruptcy  of  the  High  Court  shall 
hear  and  determine  at  the  Bankruptcy  Buildings,  Lincoln's 
Lin  Fields,  the  following  matters  and  applications  which  by 
the  said  Rules  are  directed  to  be  heard  and  determined  in  open 
court,  that  is  to  say : — 

(a)  The  public  examination  of  debtors ; 

{b)  Applications  to  approve  a  composition  or  scheme  of 

arrangement ; 
(c)  Applications  for  orders  of  discharge  or  certificates  of 

removal  of  disqualifications. 

2.  On  and  after  the  1st  day  of  January,  1884,  until  further 
order,  the  Registrars  in  Bankruptcy  of  the  High  Court  shall 
hear  and  determine  at  the  Bankruptcy  Buildings,  lincoln's 
Inn  Fields,  all  matters  and  applications  which  by  virtue  of  the 
said  Rules  may  be  heard  and  determined  in  chambers,  except 
the  following  matters  and  applications,  that  is  to  say : — 
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(a)  Applications  by  a  creditor  for  leave  to  commence  any 

action  or  other  legal  proceedings  under  section  9. 

(b)  Deciding  on  the  validity  of  an  objection  by  the  Board 

of  Trade  to  the  appointment  of  a  trustee  under 
section  21. 

(c)  Applications  by  a  trustee  for  leave  to  disclaim  a  lease 

under  section  55. 
((/)  Applications  for  an  order  rescinding  any  contract  made 

with  the  bankrupt  under  section  55. 
(e)  Opposed  application  for  a  vesting  order  under  section  55. 
(/)  Special  cases  stated  for  the  opinion  of  the  High  Court 

under  section  97. 
(y)  Applications  to  transfer  actions  under  section  102  (4). 
(A)  Applications  by  the  Board  of  Trade  under  section  102 

(5). 
(t)  Applications  by  a  trustee  for  leave  to  commence  an 

action  in  the  names  of  the  trustee  and  of  the  bank- 
rupt's partner  under  section  113. 
(k)  Applications  for  the  approval  or  for  the  amendment  of 

issues  of  fact  to  be  tried  by  a  jury  under  Bule  84. 
(/)  Applications  for  direction  as  to  the  trial  of  issues  of  fact 

under  Eule  86  [  and 
(m)  Applications  for  directions  as  to  the  trial  of  actions 

brought  by  a  trustee  imder  Bule  91. 

3.  Any  matter  or  application  which  a  Begistrar  has  jurisdic- 
tion to  hear  and  determine  under  the  above-mentioned  Act 
and  the  General  Bules  made  in  pursuance  thereof,  and  this 
order,  or  any  of  them,  except  judgment  debtors  summonses 
under  section  5  of  the  Debtors  Act,  1869,  shall  be  adjourned  to 
be  heard  before  the  judge  in  open  court ; — 

(a)  If  all  the  contending  parties  require  the  matter  or  appli- 
cation to  be  so  adjourned : 

{b)  U  any  of  the  contending  parties  require,  or  in  the  case 
of  an  ex  parte  motion,  if  the  applicant  requires  the 
matter  or  application  to  be  so  adjourned,  and  the 
Begistrar  is  of  opinion  that  it  involves  a  question  of 
difficulty  on  the  ground  of  novelty  or  otherwise. 

4.  Where  any  matter  or  application  is  adjourned  to  be 
heard  by  the  Judge,  the  Begistrar  shall  certify  to  the  Judgo 
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\rhetlior  the  matter  or  application  is  adjourned  at  the  request 
of  all  or  of  some  and  which  of  the  parties,  and  in  the  latter 
case  the  Eegistrar  shall  also  state  shortly  the  question  of  difiB.- 
culty  involved. 

5.  Where  any  matter  or  application  is  so  adjourned  by  a 
Eegistrar  sitting  in  open  Court  it  shall  be  adjourned  to  be 
heard  by  the  Judge  in  open  Court.  Where  any  matter  or 
application  is  so  adjourned  by  a  Eegistiar  sitting  in  chambers, 
it  shall,  if  any  of  the  contending  parties,  or  in  the  case  of  an 
ex  parte  motion,  if  the  applicant  so  requires,  be  adjourned  to 
be  heard  by  the  Judge  in  open  Court ;  but  otherwise  it  shall 
be  adjourned  to  be  heard  by  the  Judge  in  chambers. 

The  1st  day  of  January,  1884. 

(Signed)        LEWIS  W.  CAVE. 


Hegulations  for  the  conduct  of  business  tn  Bankruptcy  before 
the  Judge,  and  for  the  hearing  of  Appeals  and  Adjourned 
Summonses  under  the  fifth  section  of  the  Debtors  Act,  1869. 

1 .  All  matters  and  applications  in  Bankruptcy  which  by  the 
Act  or  the  Bules,  or  the  general  or  special  directions  of  the 
Judge,  are  to  be  heard  before  him,  except  matters  and  appli- 
cations adjourned  by  a  Eegistrar  to  be  heard  by  the  Judge  in 
chambers,  will  be  heard  in  open  Court  tmless  otherwise 
ordered. 

2.  The  Judge  will  sit  in  open  Court  at  the  Eoyal  Courts  of 
Justice  on  every  Monday  during  the  sittings  of  the  High 
Court,  imless  notice  to  the  contrary  is  given,  and  if  the  busi- 
ness set  down  for  any  Monday  is  not  disposed  of  on  that  day 
the  Judge  will  sit  on  the  following  Tuesday  for  the  purpose  of 
completing  such  business. 

3.  All  matters  and  applications  for  hearing  before  the  Judge 
in  open  Court,  except  ex  parte  motions,  shall  be  set  down  in  a 
list  to  be  kept  at  the  office  of  the  Senior  Eegistrar,  and  will  be 
heard  in  the  order  in  which  they  are  set  down  in  such  list 
except  in  cases  of  emergency  or  for  any  other  sufficient  cause. 

4.  Ex  parte  motions  will  be  heard  immediately  on  the 
sitting  of  the  Court  before  all  other  matters  and  applications, 
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and,  in  case  of  emergency,  may  by  leave  of  the  Judge  be 
made  at  any  time  during  the  day. 

5.  The  hearing  of  applications  for  the  committal  of  any 
person  to  prison,  the  hearing  of  objections  by  the  Board  of 
Trade  to  the  appointment  of  a  Trustee,  and  the  hearing  of 
matters  and  applications  adjourned  by  a  Eegistrar  to  be  heard 
before  the  Judge  in  open  Court,  shall  take  place  on  such 
Monday  during  the  sittings  as  the  Eegistrar  shall  appoint,  or 
so  soon  thereafter  as  the  matter  or  application  can  be  heard. 

6.  Every  notice  of  motion  to  be  heard  before  the  Judge 
shall  name  some  Monday  during  the  sittings  for  hearing  the 
motion,  and  such  motion  will  be  heard  on  the  Monday  so 
named,  or  so  soon  thereafter  as  the  motion  can  be  heard. 

7.  The  Judge  will  sit  in  chambers  at  the  Bankruptcy 
Buildings,  Lincoln's  Inn  Fields,  on  every  Saturday  during 
the  sittings  of  the  High  Court  (imless  nptice  to  the  contrary 
is  given)  for  the  purpose  of  hearing  matters  and  applications 
adjourned  by  the  Begistrars  to  be  heard  before  the  Judge  in 
chambers,  and  also  for  the  purpose  of  hearing  appeals  and 
adjourned  summonses  under  section  5  of  the  Debtors  Act,  1869. 
In  case  of  emergency  ex  parte  motions  may  also  be  made 
before  the  Judge  in  chambers. 

8.  All  such  matters,  applications,  appeals,  and  adjourned 
summonses  for  hearing  before  the  Judge  in  chambers  shall  be 
set  down  not  later  than  1  o'clock  on  the  previous  Friday  in  a 
list  to  be  kept  at  the  office  of  the  Senior  Eegistrar  and  will  be 
heard  in  the  order  in  which  they  are  set  down  in  such  list. 

9.  In  the  ensuing  Hilary  Sittings  (except  in  cases  of 
emergency  with  respect  to  which  such  arrangements  as  may 
be  necessary  will  be  made  by  a  Judge  to  be  named  for  that 
purpose  by  the  Lord  Chancellor  under  the  Act)  the  Judge  wiU 
not  sit  in  open  Court  until  Monday  tl^e  18th  of  February,  nor 
in  chambers  until  Saturday  the  16th  of  February.  Appeals 
from  County  Courts  standing  for  hearing  will  be  heard  on 
Monday  and  Tuesday,  the  18th  and  19th  of  February,  and  on 
every  subsequent  Monday  and  Tuesday  during  Hilary  Sittings, 
such  appeals  shall  be  set  down  for  hearing  in  the  Senior 
Eegistrar's  list  of  matters  and  applications  for  hearing  by  the 
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Judgpe  in  open  Court,  and  will  be  heard  in  tlie  order  in  wliich 
they  are  so  set  down.  Appeals  now  standing  for  hearing 
shall  forthwith  be  set  down  by  the  derk  in  charge  of  such 
list  for  hearing  on  Monday,  the  18ih  February. 

10.  These  regulations  shall  come  into  operation  from  and 
immediately  after  the  date  hereof. 

Dated  the  7th  day  of  January,  1884. 

(Signed)        LEWIS  W.  CAVE. 


I,  Boundell,  Earl  of  Selbome,  Lord  High  Chancellor  of 
Great  Britain,  by  virtue  of  the  94th  section  of  the  Bankruptcy 
Act,  1883,  and  all  other  powers  enabling  me  in  that  behalf, 
do  hereby  order  that  during  the  absence  on  the  circuit,  oom« 
mencing  on  the  1 1th  day  of  January  next,  of  the  Honourable 
Mr.  Justice  Cave,  all  the  matters  in  the  said  94th  section 
mentioned  may  be  trajisacted  and  disposed  of  by  or  under  the 
direction  of  the  Honourable  Mr.  Justice  Mathew,  one  of  the 
Justices  of  the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  and  that  the  said  Honourable  Mr.  Justice  Mathew 
shall  be  the  Judge  of  the  High  Court  named  for  that  puipose. 

The  7th  day  of  January,  1884. 

(Signed)        SELBOENE,  C. 
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32  &  33  Vict.  c.  62. 

An  Act  Jor  the  Abolition  of  Imprisonment  for  Debt^  for  the 
punishment  of  fraudulent  debtors^  and  for  other  purposes. 

[9th  August,  1869.] 

Bb  it  enaoted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary.  §1 1-4» 


1.  This  Act  may  be  cited  for  all  purposes  as  ^'The  Short  title. 
Debtors  Act,  1869.*' 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland.       Extent  of  act. 

3.  This  Act  shall  not  come  into  operation  until  the  day  Commence- 
on  which  the  Bankruptcy  Act,  1869,  comes  into  operation,  oonstraction 
which  day  is  hereinafter  referred  to  as  the  commencement 

of  this  Act,  and  words  and  expressions  defined  or  ex- 
plained in  the  Bankruptcy  Act,  1869,  shall  have  the  same 
meaning  in  this  Act. 

PAET  I.  PAKTI. 

Abolition  of  Imprisonment  for  Debt. 

4.  With  the  exceptions  hereinafter  mentioned,  no  per-  Abolition  of 

son  shall,  after  the  commencement  of  this  Act,  be  arrested  i^J^^St^^L 

or  imprisoned  for  making  default  in  payment  of  a  sum  of  c^^ep^o^- 

money. 

In  Harvey  y.  Hall,  L.  R.  16  £q.  31,  an  order  was  made  on 
the  defendant  to  deliver  to  a  receiyer  bills  and  cheques,  or  to 
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14. 


Exceptions. 
Penalty. 


Sunu  rooover- 
able  Bum* 
marily. 


Trustee. 


Eaj  moneys  received  in  respect  of  them.  The  defendant  said 
e  delivered  over  the  only  bill  in  his  possession  and  that  he 
had  cashed  the  others,  but  did  not  say  whether  before  or  after 
the  order ;  and  then  said  that  this  neglect  to  pay  over  the 
moneys  was  merely  a  ''default  in  payment  of  a  sum  of 
money."  It  was,  however,  held  that  the  defendant  had  com- 
mitted a  clear  breach  of  the  order,  and  that  the  Debtors  Act 
had  no  application,  and  an  order  ifor  committal  for  contempt 
was  accordingly  made. 

There  shall  be  excepted  from  the  operation  of  the  above 
enactment : 

(1.)  Default  in  payment  of  a  penalty,  or  sum  in  the 
nature  of  a  penalty,  other  than  a  penalty  in  re- 
spect of  any  contract : 

(2.)  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace : 

Costs  which  have  been  awarded  by  Quarter  Sessions  against 
one  of  the  parties  to  an  appeal,  and  which  by  12  &  13  Vict, 
c.  43,  s.  5,  and  11  &  12  Yict.  c.  43,  s.  27,  may  be  enforced 
before  a  justice  by  warrant  of  distress  and,  in  default  of  dis- 
tress, by  warrant  of  commitment,  are  within  the  above 
exception,  and  therefore  not  protected  from  imprisonment, 
(i?.  V.  Pratt,  L.  R.  5  Q.  B.  176.) 

(3.)  Default  by  a  trustee  or  person  acting  in  a  fidudary 

capacity  and  ordered  to  pay  by  a  Court  of  equity 

any  sum  in  his  possession  or  under  his  control : 

Equity  regards  money  of  which  a  trustee  has  once  had  pos- 
session as  still  being  in  his  possession  until  he  has  properly 
discharged  himself  of  it,  and  this  has  been  held  to  be  the 
moaning  of  the  words  ''in  his  possession  or  under  his  con- 
trol ; "  but  the  interest  which  a  trustee  ought  to  have  obtained 
for  trust-money  is  not,  as  a  matter  of  law,  within  his  posses- 
sion or  under  his  control.  {Middleton  v.  Chichester^  L.  B. 
6  Ch.  152.) 

In  order  to  bring  a  trustee  within  the  above  exception,  it  is 
not  necessaiy  that  the  money  should  have  been  in  his  sole 
possession  or  under  his  sole  control.  {Evans  v.  Bear,  L.  R. 
10  Ch.  76.) 

A  creditor  who  has  received  money  from  a  bankrupt  by  way 
of  fraudulent  preference  and  has  been  ordered  to  pay  it  to  the 
trustoo  of  the  oankrupt's  estate  is  not  a  person  holding  money 
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"in  a  fiduciary  capaciiy"  within  this  eub-Bection.      {Exp,         §4. 
Hooaon,  re  Chapman,  L.  E.  8  Ch.  231.)  

A  bankrupt  is  protected  from  attachment  pending  the  bank- 
ruptcy (Cobham  v.  Dalton,  L.  R.  10  Oh.  655) ;  and  it  is  imma- 
terial that  the  debt  is  one  from  which  an  order  of  discharge 
would  not  release  him ;  but  the  fact  that  bankruptcy  takes 
place  after  attachment  does  not  entitle  the  debtor  to  be 
discharged.     {Earl  of  Lewes  v.  Barnett,  6  Ch.  D.  252.) 

A  person  '*  acting  in  a  fiduciary  capacity  "  means  one  who 
stands  in  that  relation  towards  any  other  person  who  may  be 
entitled  to  call  upon  him  to  pay,  whether  such  other  person  is 
or  is  not  a  plaintiff  in  the  action  in  which  the  order  for  pay- 
ment has  been  made.     {Harris  y.  Ingram^  13  Ch.  D.  338.) 

(4.)  Default  by  an  attorney  or  solicitor  in  payment  of  Attorney, 
costs  when  ordered  to  pay  costs  for  misconduct  as 
such,  or  in  payment  of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his  oharactor  of  an 
oflBcer  of  the  Court  making  the  order : 

Default  by  a  solicitor  in  payment  of  a  balance  found  due 
from  him  upon  taxation  of  ms  bill  of  costs  under  the  common 
order  for  that  purpose  is  default  in  payment  of  a  sum  of  money 
ordered  to  be  paid  oy  the  solicitor  ''  m  his  character  of  an  officer 
of  the  Court/'  and  an  attachment  may  be  issued  against  him. 
{Re  Rush,  L.  R.  9  Eq.  147.) 

It  is  not|  however,  in  eveiy  case  in  which  a  solicitor  is  ordered 
to  pay  a  sum  of  money  that  he  is  liable  to  imprisonment  for 
not  paying  it,  but  only  where  such  non-payment  constitutes  a 
breach  of  duty,  so  that  where  a  sollcifcor  is  ordered  to  pay  costs 
simply  as  an  unsuccessful  litigant,  he  is  not  to  be  treated  diif er- 
ently  from  others  in  the  same  position  because  he  happens  to 
be  a  solicitor.     {Re  Hope,  L.  R.  7  Ch.  523.) 

In  Harvey  v.  Hall,  L.  R.  16  Eq.  324,  an  order  ^'as  made 
against  a  solicitor  for  payment  of  money  by  a  certain  day  with 
notice  that  in  default  ms  property  would  be  liable  to  sequestra- 
tion and  himself  to  be  arrested  and  committed  to  prison.  An 
arrangement  was  made  by  which  the  sheriff  withdrew  from 
possession  upon  an  engagement  by  A.  to  pay  the  amount, 
charges,  ana  interest  by  monthly  instalments,  and  that  in 
default  he  should  re-enter  under  the  original  order  and  pro- 
ceed with  the  execution  of  the  warrant  as  if  he  had  not  with- 
drawn from  possession.  Default  was  made  in  payment  of 
the  instalments ;  but  it  was  held  that  there  had  been  such 
interference  with  the  terms  of  the  original  order  that  A.  could 
not  be  attached  for  default. 

The  liability  of  an  attorney  to  pay  the  defendant's  costs  in 
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14. 


Baukrupt*s 
salary. 


Sums  pajrable 
under  this 
Act. 


Term  of  im- 
prisonment. 

Effect  of 
oxdersor 
judgments, 
not  altered. 


an  action  brought  without  any  anihoxily  from  the  plaintiff  is 
within  this  subsection.  (Jenkins  v.  Feredey,  L.  IL  7  C.  P.  358.) 
The  Debtors  Act,  1878,  section  1,  gives  a  judge  or  Court 
absolute  discretion  as  to  any  proceedmgs  in  matters  coming 
within  the  above  sub-sections  3  and  4.  See  the  Act,  post* 
Bacon,  C.  J.,  has  held  that  the  policy  of  the  Debtors  Acts  is 
not  vindictive,  and  he  has  accordingly  refused  a  writ  of  attach- 
ment where  it  is  shown  that  the  imprisonment  of  a  defaulting 
trustee  would  not  produce  payment  {Barrett  v.  Hammond^  10 
Ch.  D.  285;  Re  Mackenzie,  44  L.  T.  618),  and  where  there 
has  been  no  fraud  or  embezzlement,  but  merely  an  enoneous 
application  of  the  trust  fund.  (Holroyde  v.  Oamett,  20  Gh. 
D.  532.)  It  was,  however,  said  by  Jessel,  M.  B.,  in  the  case 
of  Marrie  v.  Ingram,  13  Ch.  D.  338,  that  the  Act  of  1869  was 
intended  for  the  punishment  of  a  fraudulent  or  dishonest 
debtor,  and  was  in  that  sense  vindictive  and  intended  to  be 
BO,  and  that  the  Act  of  1878  was  not  intended  to  get  rid  of  the 
penal  clauses  of  the  previous  Act,  but  only  to  fi;ive  the  judges 
a  judicial  discretion  to  deal  with  exceptional  cases,  where 
there  was  no  moral  offence. 

(5.)  Default  in  payment  for  the  benefit  of  creditors  of 
any  portion  of  a  salaiy  or  other  income  in  respect 
of  the  payment  of  which  any  Court  having  jurist 
diction  in  bankruptcy  is  authorized  to  make  an 
order: 

(See  ante,  section  53  of  the  Bankruptcy  Act,  p.  248.) 

(6.)  Default  in  payment  of  sums  in  respect  of  the  pay- 
ment of  which  orders  are  in  this  Act  authorized 
to  be  made : 

Provided,  first,  that  no  person  shall  be  imprisoned  in  any 
case  excepted  from  the  operation  of  this  section  for  a 
longer  period  than  one  year ;  and,  secondly,  that  nothing 
in  this  section  shall  alter  the  effect  of  any  judgment  or 
order  of  any  Court  for  payment  of  money  except  as  re- 
gards the  arrest  and  imprisonment  of  the  person  making 
default  in  paying  such  money. 

The  above  proviso  limiting  the  imprisonment  to  one  year 
has  no  reference  to  default  in  pa3rment  of  a  debt  due  in  pur- 
suance of  any  order  or  judgment  of  any  Court.  (See  section 
5,  poet,  whien  limits  the  term  of  imprisonment  in  such  a  case 
to  six  weeks ;  see  also  Hormail  v.  Bruce,  L.  R.  8  C.  P.  378.) 
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An  order  of  the  Court  was  considered  necessary  for  the  dis-  §§  4,  6. 
charge  of  the  prisoner  after  the  year  has  expired,  per  Hall, 
V.-C,  JRe  Thompson's  Estate^  43  L.  J.  Ch.  721,  but  now  it  is 
usual  to  append  the  following  note  to  the  writ  of  attachment : 
'*  Note. — -This  writ  does  not  authorize  an  imprisonment  for 
any  longer  period  than  a  year."  Where  this  is  done  no  order 
for  the  discbarge  is  necessary.  {Brooke  y.  Edwards ^  21  Ch. 
D.  230.) 

5.  Subject  to  the  provisions  hereinafter  mentioned,  and  Saving  of 
to  the  prescribed  rules,  any  Court  may  oonmiit  to  prison  SISfoT"" 
for  a  term  not  exceeding  six  weeks,  or  until  payment  of  ®°^*^  ^®^**'' 
the  sum  due,  any  person  who  makes  default  in  payment  of 
any  debt  or  instalment  of  any  debt  due  from  him  in  pur- 
suance of  any  order  or  judgment  of  that  or  any  other 
competent  Court. 

Provided — (1.)   That  the  jurisdiction  by  this  section  Jurifldlotion 

.  •  ....  i  •  i_   11    •     jt  *^d  by  whom 

given  of  committmg  a  person  to  prison  shall,  m  the  case  to  be  exer- 
of  any  Court  other  than  the  superior  Courts  of  law  and  *^"'®** 
equity,  be  exercised  only  subject  to  the  following  restric- 
tions ;  that  is  to  say, 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by 
an  order  made  in  open  Court  and  showing  on  its 
face  the  ground  on  which  it  is  issued. 
(6)  Be  exercised  only  as  respects  a  judgment  of  a  superior 
court  of  law  or  equity ^  when  such  judgment  does  not 
exceed  fifty  pounds^  exclusive  of  costs, —  [Eepealed 
by  section  169,  sub-section  1  of  Act  of  1883.] 
(c)  Be  exercised  only  as  respects  a  judgment  of  a  county 
court  by  a  county  court  judge  or  his  deputy. 

In  addition  to  repealing  clause  {h)  the  Bankruptcy  Act,  1 883, 
by  section  103,  sub-section  4,  expressly  gives  the  County 
dourts  jurisdiction,  although  the  judgment  exceeds  £50. 

By  section  103  of  the  Bankruptcy  Act,  1883,  sub-sections  (1) 
and  (2),  it  is  provided  that  the  Loid  Chancellor  may  direct  the 
jurisdiction  under  this  section  to  be  assigned  to  the  Judge  to 
whom  bankruptcy  business  is  assigned,  and  also  any  pajrt  of 
such  jurisdiction  to  be  delegated  to  the  Bankruptcy  Begistrars 
of  the  High  Court ;  and  sub-section  5  of  the  same  section 
provides  for  the  making  of  Bules  under  the  Bankruptcy  Act 
to  carry  into  effect  the  Debtors*  Act. 
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§  6.  By  one  of  the  orders  issued  by  the  Lord  Chancellor  on  the 

Ist  day  of  January,  1 884,  the  jurisdiction  under  section  5  of  the 

Debtors'  Act  was  assigned  to  the  bankruptcy  Judge  and  dele- 
gated to  the  Heg^strars  of  the  High  Court,  subject  to  appeal 
to  such  Judge,  and  see  also  Kule  265. 

Cases  for  committal  are,  howeTcr,  by  virtue  of  the  same  order 
to  be  adjourned  by  the  Eegistrar  to  the  Judge.  (Jenerally, 
however,  cases  under  this  section  of  the  Debtors'  Act  cannot 
bo  adjourned  to  be  heard  before  the  Judge  in  open  Court, 
since  the  direction  of  Mr.  Justice  Cave  of  the  Ist  of  Januaiy, 
1884,  ante,  p.  529,  expressly  excepts  summonses  under  this 
section. 

The  powers  of  the  County  Courts  in  the  matter  of  debtors' 
summonses  seem  dependent  on  the  Debtors'  Act,  1869,  the 
effect  of  the  Bankruptcy  Act,  1883,  being  merely  to  take  away 
the  £50  limit  of  jurisdiction. 

The  practice  under  section  5  of  the  Debtors'  Act  would  seem  to 
be  governed,  (a)  by  the  General  Eules  issued  under  that  Act ; 
{b)  by  the  Bules  of  Ord.  xix.  of  the  County  Court  Bules, 
1875,  as  amended  by  the  Bules  of  January,  1884  (Boeposi, 
568),  which  County  Court  Bules  are  made  applicable  by 
Bule  270  of  the  Bankruptcy  Act,  1883.  It  is  thought  desir- 
able, therefore,  to  print  both  the  General  Bules  of  the  Act  of 
1869,  and  also  the  County  Court  Bules  of  Ord.  xix.,  as 
amended  by  the  Bules  of  Januaiy,  1884.  These  will  be 
found,  post,  pp.  564,  568  and  574. 

As  to  the  arrest  of  a  debtor  under  the  Debtors'  Act,  Ord.  XUI. 
of  the  B.  S.  C.  1883,  would  seem  to  apply.  These  Bules  wUl 
be  found  printed,  postf  pp.  565,  566,  instead  of  Bules  6 — 11  of 
the  Bules  under  the  Debtors'  Act,  which  they  re-enact.  By 
B.  8.  C.  1883,  Ord.  xlii.  r.  25,  an  order  of  commitment  under 
the  Debtors'  Act,  1869,  shall  bear  date  on  the  day  on  which 
such  order  was  made,  and  shall  continue  in  force  for  one  year 
from  such  date  and  no  longer ;  but  it  may  be  renewed  in  the 
manner  provided  for  writs  of  execution  by  Bule  20  of  this  Order. 

If  the  debtor  have  the  means  of  paying,  the  amount  of  the 
debt  is  immaterial,  he  will  cease  to  be  entitled  to  the  property 
from  which  his  income  arises  if  he  become  bankrupt,  and  that 
by  becoming  bankrupt,  he  can  entirely  defeat  the  creditors ;  if, 
however,  he  is  in  sucn  a  state  of  health  as  to  render  imprison- 
ment dangerous,  the  order  to  commit  will  be  suspended. 
{Re  Imperial  Mercantile  Credit  Association^  Lewises  Case, 
42  L.  J.  Ch.  379.) 

Upon  each  case  of  default  in  payment  of  an  instalment 
there  is  a  fresh  default  for  which  tibe  debtor  may  be  com- 
mitted to  prison ;  but  where  an  order  for  the  commitment  of  a 
debtor  for  default  of  payment  has  been  made,  but  the  debtor 
has  been  discharged  from  prison  before  the  expiration  of  the 
term  of  imprisonment,  the  Court  has  no  power  to  issue  a 
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Becond  order  of  commitment  for  that  default.     (Horsnail  y.         {5 
Bruce,  L.  E.  8  0.  P.  384 ;  Evans  v.  Wills,  1  0.  P.  D.  229.)         ^—^ 

Where  a  debtor,  who  had  been  ordered  by  the  Court  to  pay 
a  judgment  debt  by  instalments,  made  a  composition  with  his 
creditors  and  afterwards  made  default  in  payment  of  the  first 
instalment  due  under  the  composition,  by  which  time  an  instal- 
ment imder  the  judge's  order  had  become  due,  it  was  held  that 
the  effect  of  the  default  in  the  payment  of  the  composition  was 
to  remit  the  judgment  creditor  to  the  position  which  he  had 
occupied  before  the  composition  had  been  resolved  on,  and 
that  therefore  he  might  obtain  an  order  for  the  commitment 
of  the  debtor  to  prison  for  non-compliance  with  the  judge's 
order.     (Newell  v.  Van  Praagh,  L.  R.  9  C.  P.  96.) 

An  order  of  the  Court  for  payment  of  costs  is  an  order  for 
payment  of  a  "  debt ' '  within  this  section.  (Hewitson  v.  Shenvin, 
L.  R.  10  Eq.  53.) 

G.  R  1,  2. 

(2.)  That  such  jurisdiction  shall  only  be  exercised  where  JuiBdiotion, 
it  is  proved  to  the  satisfaction  of  the  Court  that  the  person  ^^uod.^ 
making  default  either  has  or  has  had  since  the  date  of  the 
order  or  judgment  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  has  refused  or  neglected, 
or  refuses  or  neglects,  to  pay  the  same. 

In  practice  the  order  is  divided  into  an  order  for  payment 
and  an  order  for  commitment.  The  ''  jurisdiction  "  mentioned 
is  a  jurisdiction  to  commit,  and  therefore  the  order  for  pay- 
ment may  be  obtained  without  any  proof  of  means.  (Dillon 
V.  Cunninghame,  L.  B.  8  Ex.  23.) 

As  to  means,  see  Harper  v.  Scrimgeour,  5  C.  P.  D.  366; 
C/Mrd  V.  Jervis,  9  Q.  B.  D.  178 ;  cf.  Esdaile  v.  Visser,  13  Ch.  D. 
421. 

Proof  of  the  means  of  the  person  making  default  may  Proof  of 
"be  given  in  such  manner  as  the  Court  thinks  just ;  and      *    ' 
for  the  purposes  of  such  proof  the  debtor  and  any  wit- 
nesses may  be  summoned  and  examined  on  oath,  accord- 
ing to  the  prescribed  rules. 

G.  E.  3 ;  Consolidated  County  Court  Orders,  xix.  15. 

Any  jurisdiction  by  this  section  given  to  the  superior  "Chambera." 
Courts  may  be  exercised  by  a  judge  sitting  in  chambers, 
or  otherwise  in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  Court  may  direr*' 
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1 6.        any  debt  due  from  any  person  in  porsaance  of  any  order 

or  judgment  of  that  or  any  other  competent  Court  to  be 

paid  by  instalmenta,  and  may  from  time  to  time  rescind  or 

vary  such  order : 

The  Court  has  no  power  when  making  an  order  for  the  pay- 
ment of  a  debt  by  instahnents  to  make  a  prospectiYe  order  for 
commitment  in  case  of  default  in  such  payment.  {Re  Debtors 
Act,  22  L.  T.  666.) 

Committal  to       Persons  committed  under  this  section  by  a  superior 
^'^°'  Court  may  be  committed  to  the  prison  in  which  they 

would  have  been  confined  if  arrested  on  a  writ  of  capias 
ad  sathfaciendum^  and  every  order  of  committal  by  any 
superior  Court  shall,  subject  to  the  prescribed  rules,  be 
issued,  obeyed,  and  executed  in  the  like  manner  as  sudi 

writ. 

O.  B.  4.    Order  of  committal.    Form  A. 

Section  124  of  the  Common  Law  Procedure  Act,  1852,  enacts 
that  a  ca.  sa,  shall  not  remain  in  force  for  more  than  one  year 
from  its  date,  but  an  order  by  a  Superior  Court  for  commit^ 
ment  under  this  section  is  not  afiPected  by  that  enactment,  but 
remains  in  force  as  long  as  the  judgment  on  which  it  is  founded, 
since  the  words  ''  issued,  obeyed,  and  executed  in  like  manner 
as  such  writ "  apply  to  the  mode  of  executing  the  order  and 
not  to  the  time  within  which  it  is  to  be  execut^  {Hermitaae  y. 
Ktlpinf  L.  B.  9  Ex.  205) ;  but  an  order  for  commitment  by  a 
county  court  continues  in  force  for  one  year  only  from  its  date. 
[Consolidated  County  Court  Orders,  xix.  22.] 

County  Ck>urt      This  section,  so  far  as  it  relates  to  any  county  court, 
88.  98,  99.'       Bhall  be  deemed  to  be  substituted  for  sections  ninety- 
eight  and  ninety-nine  of  the  County  Court  Act,  1846, 
and  that  Act  and  the  Acts  amending  the  same  shall  be 
construed  accordingly,  and  shall  extend  to  orders  made 
by  the  county  court  with  respect  to  sums  due  in  pur- 
suance of  any  order  or  judgment  of  any  court  other  than 
a  county  court. 
Imprisonment      No  imprisonment  under  this  section  shall  operate  as  a 
as  satiafao^     Satisfaction  or  extinguishment  of  any  debt  or  demand  or 
**^*  cause  of  action,  or  deprive  any  person  of  any  right  to  take 


ABOLITION  OF  IMPRISONMENT  FOR  DEBT.  541 

out  execution  against  the  lands,  goods,  or  chattels  of  the     |§  6,  8. 
person  imprisoned,  in  the  same  manner  as  if  such  im-  ~  ' 

prisonment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  dis-  Bisoharge  on 
charged  out  of  custody  upon  a  certificate  signed  in  the  P*^®°  • 
prescribed  manner  to  the  effect  that  he  has  satisfied  the 
debt  or  instalment  of  a  debt  in  respect  of  which  he  was 
imprisoned,  together  with  the  prescribed  costs  (if  any). 

B.  S.  0. 1 883,  Ord.  bdx.,  boo  post,  "p.  565 ;  Consolidated  County 
Cpurfc  Orders,  xix.  23, 24,  25 ;  certmcate  of  payment,  Form  B. 

By  section  103  (5)  of  the  Bankruptcy  Act  the  Court  may  in 
lieu  of  committal  under  this  section  make  a  receiving  order 
against  the  debtor,  who  will  be  deemed  to  have  committed  an 
act  of  bankruptcy  at  the  time  the  order  is  made.  See  also 
Bankruptcy  Eules,  1883,  Eules  265—269.  The  business 
imder  this  section  is  to  be  exercised  by  the  Bankruptcy  Eegis- 
trars  of  the  High  Court  (Eule  265,  order  of  Lord  ChaneeUor, 
1st  January,  1884),  provided  that  where  the  case  appears  to  be 
one  for  committal,  it  is  to  be  adjourned  to  the  judge.  On  an 
.application  to  commit  to  a  county  court,  where  it  appears  that 
the  debtor's  whole  liabilities  do  not  exceed  50/.,  the  Court,  if 
it  thinks  there  ought  not  to  be  a  committal,  may  make  an 
administration  order  in  lieu  of  a  receiving  order.    (Eule  267.) 

6.  After  the  commencement  of  this  Act  a  person  shall  Power  under 
not  be  arrested  upon  mesne  process  in  any  action,  c^l^^^  to 

Where  the  plaintiff  in  any  action  in  any  of  Her  S^^®'®"^ 
Majesty's  superior  Courts  of  law  at  Westminster,  in  which  quit  England, 
if  brought  before  the  commencement  of  this  Act,  the 
defendant  would  have  been  liable  to  arrest,  proves  at  any 
time  before  final  judgment  by  evidence  on  oath,  to  the 
aatisfaction  of  a  judge  of  one  of  those  Courts,  that  the 
plaintiff  has  good  cause  of  action  against  the  defendant 
to  the  amount  of  fifty  pounds  or  upweurds,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  is  about 
to  quit  England  unless  he  be  apprehended,  and  that  the 
absence  of  the  defendant  from  England  will  materially 
prejudice.[the  plaintiff  in  the  prosecution  of  his  action, 
such  judge  may  in  the  prescribed  manner  order  such 
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§1  6,  7.  defendant  to  be  arrested  and  imprifioned  for  a  period  not 
exoeeding  six  months,  nnless  and  until  he  has  sooner 
given  the  prescribed  security,  not  exceeding  the  amount 
daimed  in  the  action,  that  he  will  not  go  out  of  England 
without  the  leave  of  the  Court. 

Where  the  action  is  for  a  penalty  or  siun  in  the  nature 
of  a  penalty,  other  than  a  penalty  in  respect  of  any  con- 
tract, it  shall  not  be  necessary  to  prove  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  and  the 
security  given  (instead  of  being  that  the  defendant  will 
not  go  out  of  England)  shall  be  to  the  effect  that  any  sum 
recovered  against  the  defendant  in  the  action  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison. 

E.  S.  C.  1883,Ord.  Ixix. 

Compare  the  Act  for  abolishing  arrest  on  mesne  process,  by 
section  3  of  which  a  judge  might  order  a  defendant  about  to 
quit  England  to  be  arrested  and  held  to  bail.  (1  &  2  Yict. 
c.  110,  s.  3;  also  14  &  15  Yict.  c  52,  the  Absconding 
Debtors  Arrest  Act,  1851.) 

A  defendant  who  has  been  arrested  and  imprisoned  imder 
this  section  on  the  ground  that  his  absence  from  England  wiU 
prejudice  the  plaintiff  in  the  prosecution  of  the  action  cannot 
be  kept  in  prison  after  final  judgment  has  been  signed,  since 
the  prosecution  of  the  action  is  then  ended.  (Humey.  l)ruyff^ 
L.  E.  8  Ex.  214.) 

Upon  evidence  that  the  defendant,  who  has  been  ordered  by 
decree  in  an  administration  suit  to  pay  into  Court  on  or  before 
a  certain  day,  the  balance  admitted  by  his  answer  to  be  due 
from  him  to  the  estate,  is  about  to  leave  the  coimtry,  a  writ  of 
ne  exeat  may  be  obtained  against  him  by  his  co-defendants,  the 
executors,  although  the  day  to  which  the  time  for  payment 
was  extended,  has  not  arrived.  {Sohey  v.  Sohey^  L.  ]U .  15  Eq. 
200.) 

Diflohar^  of  7.  Where  any  person  is,  at  the  commencement  of  this 
cSto^Stho  -^^>  1^  custody  in  pursuance  of  a  writ,  attachment,  or 
meS'of  ttiia  ^^^^^  process  in  any  case  in  which  he  would  not  be  liable 
Act.  to  be  arrested  or  imprisoned  after  the  commencement  of 

this  Act  such  person  shall  at  the  commencement  of  this 
Act  be  discharged  from  such  custody  without  payment  of 
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any  fees,  but  his  arrest,  imprisonment,  or  discharge  shall    §§  7-10. 
not  affect  the  creditor's  rights  or  remedies  for  enforcing 
the  payment  of  any  money  due  to  him,  or  deprive  the 
creditor  of  the  benefit  of  any  charge  or  security  on  any 
property  of  the  debtor. 

Where  at  the  commencement  of  this  Act  special  bail 
has  been  given  in  any  action  the  defendant  in  which 
after  the  commencement  of  this  Act  cannot  be  imprisoned 
on  making  default  in  satisfying  the  judgment  recovered 
against  him  in  such  action,  the  condition  of  such  bail, 
instead  of  being  that  the  judgment  shall  be  satisfied  or 
the  defendant  rendered  to  prison,  shall  be  deemed  to  be 
that  the  defendant  shall  not  go  out  of  England  without 
leave  of  the  Court. 

8.  Sequestration  against  the  property  of  a  debtor  may,  Saving  for 
after  the  commencement  of  this  Act,  be  issued  by  any  JI2^^^ 
court  of  equity  in  the  same  manner  as  if  such  debtor  had  P«^- 
been  actually  arrested. 

9.  Nothing  in  this  part  of  this  Act  shall  in  any  way  Saving  for 

affect  any  right   or   power,  under  the  Bankruptcy  Act,  Act,  1869?^ 

1869,  to  arrest  or  imprison  any  person. 

This  section  does  not  preserve  to  the  Court  of  Bankruptcy 
any  powers  of  imprisonment  for  debt  whidi  have  been  taken 
away  from  other  Courts  by  this  Act.  {Ex  parte  Hooson^  re 
Chapman,  L.  E.  8  Ch.  231.) 

10.  In  this  part  of  this  Act  the  term  "prescribed"  l>efinitionof 
means  as  follows : —  "preeonbed." 

As  respects  the  superior  courts  of  common  law,  pre- 
scribed by  general  rules  to  be  made  in  pursuance  of 
the  Common  Law  Procedure  Act,  1852  ; 

As  respects  the  superior  courts  of  equity,  prescribed  by 
general  rules  and  orders  to  be  made  in  pursuance  of 
the  Act  of  the  session  of  the  fifteenth  and  sixteenth 
years  of  the  reign  of  her  present  Majesty,  chapter 
eighty ; 
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As  respects  the  oountj  courts,  prescribed  by  general 
rules  to  be  made  under  the  County  Court  Act,  1856  ; 
and 

As  respects  any  other  Court,  prescribed  by  the  rules  to 
be  made,  with  the  approval  of  the  Lord  Chancellor, 
by  the  persons  having  power  to  make  rules  in  rela- 
tion to  the  practice  of  such  Court ;  or  if  there  be  no 
such  persons,  by  the  judge  of  such  Court ; 

And  general  rules  and  orders  may  respectively  be  made 
by  such  authorities  as  aforesaid,  for  the  purpose  of 
carrying  into  effect  this  part  of  this  Act. 


PABTn. 


Paniflihineiit 
of  fraudulent 
debton. 


Failure  to 
makefoU 
diacoyerj. 


PAET  n. 

Punishment  of  Fraudulent  Debtors. 
VL  Any  person  adjudged  bankrupt,  and  any  person 
whose  affairs  are  liquidated  by  arrangement  in  pursuance 
of  the  Bankruptcy  Act,  1869,  shall,  in  each  of  the  cases 
following,  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  liable  to  be  imprisoned  for  anytime 
not  exceeding  two  years,  with  or  without  hard  labour ;  that 
is  to  say, 

(1.)  If  he  does  not,  to  the  best  of  his  knowledge  and 
belief,  fuUy  and  truly  discover  to  the  trustee 
administering  his  estate  for  the  benefit  of  his 
creditors,  all  his  property,  real  and  personal,  and 
how,  and  to  whom,  and  for  what  consideration, 
and  when  he  disposed  of  any  part  thereof,  except 
such  part  as  has  been  disposed  of  in  the  ordinary 
way  of  his  trade  (if  any),  or  laid  out  in  the 
ordinary  expense  of  his  family  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud : 

**  Unless  the  jury  is  satisfied  that  he  had  no  intent  to  de- 
fraud." It  seems  that  the  onus  of  proving  no  intent  to 
defraud  is  on  the  prisoner.  (J?,  v.  Thomas,  22  L.  T.  138; 
E.  V.  Bolus,  23  L.  T.  339.) 
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(2.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he       §  11. 
directs,  all  such  part  of  his  real  and  personal  Failure  to 
property  as  is  in  his  custody  or  under  his  control,  ™I^rtyf 
and  which  he  is  required  by  law  to  deliver  up, 
unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud : 
(3.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  Failupe  to 
directs,  all  books,  documents,  papers,  and  writings  books,  &c. 
in  his  custody  or  under  his  control  relating  to  his 
property  or  affairs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud : 
(4.)  If  after  the  presentation  of  a  bankruptcy  petition  Conoealment 
against  him  or  the  commencement  of  the  liquida-  debt^^    ^^ 
tion,  or  within  four  months  next  before  such  pre- 
sentation   or   commencement,  he  conceals  any 
part  of  his  property  to  the  value  of  ten  pounds 
or  upwards,  or  conceals  any  debt  due  to  or  from 
him,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud : 
(5.)  If  after  the  presentation  of  a  bankruptcy  petition  BemoTal  of 
against  him  or  the  commencement  of  the  liquida-  ^"*^  ^* 
tion,  or  within  four  months  next  before  such  pre- 
sentation   or  commencement,    he    fraudulently 
removes  any  part  of  his  property  of  the  value  of 
ten  pounds  or  upwards : 
(6.)  If  he  makes  any  material  omission  in  any  state-  Omiasion  in 
ment  relating  to  his  affairs,  unless  the  jury  is  ^ 
satisfied  that  he  had  no  intent  to  defraud : 
(7.)  If,  knowing  or  believing  that  a  false  debt  has  been  False  debts, 
proved  by  any  person  imder  the  bankruptcy  or  inf^  trustee 
liquidation,  he  fail  for  the  period  of  a  month  to  ^'' 
inform  such  trustee  as  aforesaid  thereof : 
(8.)  If  after  the  presentation  of  a  bankruptcy  petition  Fx«Tenting 
against  him  or  the  commencement  of  the  liquida-  tion^<rfbooks, 
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§  11.  tion  he  preyents  the  production  of  any  book, 

doooment,  paper,  or  writing  affecting  or  relating 
to  hifl  property  or  affairs,  unless  the  jury  is  satis- 
fied that  he  had  no  intent  to  conceal  the  state  of 
his  affairs  or  to  defeat  the  law : 
G<mceBhn«nt,  (9.)  If  after  the  presentation  of  a  bankruptcy  petition 
faloficatioix,  against  him,  or  the  Commencement  of  the  uqui- 

^c[  ^         *  dation,  or  within  four  months  next  before  such 

presentation  or  commencement,  he  conceals,  de- 
stroys, mutilates,  or  falsifies,  or  is  privy  to  the 
concealment,  destruction,  mutilation,  or  falsifica- 
tion of  any  book  or  document  affecting  or  relating 
to  his  property  or  affairs,  unless  the  jury  is  satis- 
fied that  he  had  no  intent  to  conceal  the  state  of 
his  affairs  or  to  defeat  the  law : 
Fal«e  estries.       (10.)  If  after  the  presentation  of  a  bankruptcy  petition 

against  him  or  the  commencement  of  the  liquida- 
tion, or  within  four  months  next  before  such 
presentation  or  commencement,  he  makes  or  is 
privy  to  the  making  of  any  false  entry  in  any 
book  or  document  affecting  or  relating  to  his 
property  or  affaiis,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  conceal  the  state  of  his 
affairs  or  to  defeat  the  law : 
Parting  with,  (11.)  If  after  the  presentation  of  a  bankruptcy  petition 
hookBy%c.  against  him  or  the  commencement  of  the  liqui- 

dation, or  within  four  months  next  before  such 
presentation  or  commencement,  he  fraudulently 
parts  with,  alters,  or  makes  any  omission,  or  is 
privy  to  the  fraudulently  parting  with,  altering, 
or  making  any  omission  in  any  document  affect- 
ing or  relating  to  his  property  or  affairs. 
Fiotifcious  (12.)  If  after  the  presentation  of  a  bankruptcy  petition 

^^^^^"^*  against  him  or  the  commencement  of  the  liquida- 


PUNISHMENT  OF  FRAUDULENT  DEBTORS.  647 

tion,  or  at  any  meeting  of  his  creditors  within        §  11. 
four  months  next  before  such  presentation  or 
commencement,  he  attempts  to  account  for  any 
part  of  his  property  by  fictitious  losses  or  ex- 
penses: 
(13.)  If  within  four  months  next  before  the  presentation  Obtaining 
of  a  bankruptcy  petition  against  him  or  the  com-  ropreeento- 
mencement  of  the  liquidation,  he,  by  any  false  **®°"' 
representation  or  other  fraud,  has  obtained  any 
property  on  credit  and  has  not  paid  for  the  same : 

It  is  not  enough  that  there  should  have  been  a  false  repre- 
sentation, it  must  be  by  means  of  the  false  representation  that 
the  goods  were  obtained.  {Ex  p.  Stallard,  re  Howard,  L.  B. 
3  Ch.  408;  see  also  Exp.  Brett,  re  Hodgson,  1  Ch.  D.  150.) 


(14.)  If  within  four  months  next  before  the  presentation  Trader  ob- 
of  a  bankruptcy  petition  against  him  or  the  com-  on  false  pre- 
mencement  of  the  liquidation,  he,  being  a  trader,  ^^1  on 
obtains,  under  the  false  pretence  of  carrying  on  hwani^, 
business  and  dealing  in  the  ordinary  way  of  his 
trade,  any  property  on  credit  and  has  not  paid 
for  the  same,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud : 

(15.)  If  within  four  months  next  before  the  presentation  Trader  pawn* 
of  a  bantruptojr  petition  against  him  or  the  com-  tf '^^^' 
mencement  of  the  liquidation,  he,  being  a  trader,  ^^.^  ^^ 
pawns,  pledges,  or  disposes  of  otherwise  than  in 
the  ordinary  way  of  his  trade  any  property  which 
he  has  obtained  on  credit  and  has  not  paid  for, 
unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud : 

(16.)  If  he  is  guilty  of  any  false  representation  or  other  Obtaining 
fraud  for  the  purpose  of  obtaining  the  consent  of  creditors  by 
his  creditors  or  any  of  them  to  any  agreement  gentatiraT* 

N  N  2 


548 


THE  DEBTOILS  ACT,  1869. 


SS 12, 13. 


Penalty  for 
absconding 
with  pro- 
perty. 


Penalty  on 
frandalenUy 
obtaining 
credit,  &c. 


with  reference  to  his  affairs  or  his  bankruptcy  or 
liquidation. 

12.  If  any  person  who  is  adjudged  a  bankrupt  or  has 
his  affairs  liquidated  by  arrangement  after  the  presenta- 
tion of  a  bankruptcy  petition  against  him  or  the  com- 
mencement of  the  liquidation,  or  within  four  months 
before  such  presentation  or  commencement,  quits  England 
and  takes  with  him,  or  attempts  or  makes  preparation  for 
quitting  England  and  for  taking  with  him.  any  part  of  his 
property  to  the  amount  of  twenty  pounds  or  upwards, 
which  ought  by  law  to  be  divided  amongst  his  creditors, 
he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud)  be  guilty  of  felony,  punishable  with  imprison- 
ment for  a  time  not  exceeding  two  years,  with  or  without 
hard  labour. 

By  section  163  (1)  of  the  Bankruptcy  Act,  sub-sections  (11) 
and  (12)  of  this  Act  are  to  have  effect  as  if  the  words  were 
**  if  after  the  presentation  of  a  bankruptcy  petition  by  or 
against  him."  By  section  163  (2)  the  provisions  of  this  Act 
as  to  offences  by  bankrupts  shall  apply  to  any  person  whether 
a  trader  or  not  in  respect  of  whose  estate  a  receiving  order 
has  been  made.  A  conviction  of  an  infant  under  this  section, 
since  the  passing  of  the  Infants  Belief  Act,  1874,  was  held 
bad,  it  not  appearing  that  he  had  contracted  any  debts  for 
necessaries.     (7?.  v.  Wilson,  5  Q.  B.  D.  28.) 

13.  Any  person  shall  in  each  of  the  cases  following  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  liable  to  be  imprisoned  for  any  time  not  exceed- 
ing one  year,  with  or  without  hard  labour ;  that  is  to  say, 

(1.)  If  in  incurring  any  debt  or  UabiKty  he  has  obtained 

other  fraud : 
(2.)  If  he  has,  with  intent  to  defraud  his  creditors,  or 
any  of  them,  made  or  caused  to  be  made  any 
gift,  delivery,  or  transfer  of  or  any  charge  on  his 
property : 
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(3.)  If  he  has,  with  intent  to  defraud  his  creditors,  oon*    §§  13-16. 
oealed  or  removed  any  part  of  his  property  since 
or  within  two  months  before  the  date  of  any  un- 
satisfied judgment  or  order  for  payment  of  money 
obtained  against  him. 

See  R.  y.  Rowlands^  8  Q.  B.  D.  530. 

14.  If  any  creditor  in  any  bankruptcy  or  liquidation  False  olaim, 

1.  .  ...  ,.-m  1..         •  &0.  a miB- 

by  arrangement  or  composition  with  creditors  in  pursuance  demeanor, 
of  the  Bankruptcy  Act,  1869,  wilfully  and  with  intent  to 
defraud,  makes  any  false  claim,  or  any  proof,  declaration, 
or  statement  of  account  which  is  untrue  in  any  material 
particular,  he  shall  be  guilty  of  a  misdemeanor,  punish- 
able with  imprisonment  not  exceeding  one  year,  with  or 
without  hard  labour. 

Section  31  of  the  Bankruptcy  Act  makes  it  a  mis- 
demeanor under  this  Act  for  an  undischarged  bankrupt  to 
obtain  credit  to  the  extent  of  20/.  or  upwards,  without  in- 
forming such  person  that  he  is  an  undischarged  bankrupt. 
The  section  does  not  say  whether  the  maximum  punishment 
is  to  be  two  years'  imprisonment  as  under  section  11,  or  one 
year  as  under  sections  13  and  14. 

15.  Where  a  debtor  makes  any  arrangement  or  compo-  Debts  in- 
sition  with  his  creditors  imder  the  provisions  of  the  Bank-  fraud, 
ruptoy  Act,  1869,  he  shall  remain  liable  for  the  unpaid 
balance  of  any  debt  which  he  incurred  or  increased,  or 
whereof  before  the  date  of  the  arrangement  or  composi- 
tion he  obtained  forbearance,  by  any  fraud,  provided  the 
defrauded  creditor  has  not  assented  to  the  arrangement 

or  composition  otherwise  than  by  proving  his  debt  and 
accepting  dividends. 

This  section  is  apparently  not  operative  in  relation  to 
compositions  under  the  Bankruptcy  Act,  1883,  but  its  effect  is 
preserved  by  section  19  of  the  Bankruptcy  Act,  1883,  excepting 
m  so  far  as  it  is  mitigated  in  favour  of  an  innocent  partner 
by  section  30  of  that  Act. 

It  was  held  that  a  creditor  who  alleges  that  his  debt  has 
been  contracted  fraudulently  by  his  debtor,  might,  after  re- 
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oeiying  a  oomposition  from  liim  under  section  126  of  the  Act 
of  1869,  commence  an  action  against  him  for  the  balance  of 
the  debt  without  being  obliged  to  prove  to  the  Ck>urt  of  Bank* 
ruptcy  Aprifnd/acie  case  of  fraud.  {Ex  p.  Halford^  re  Jacohsy 
L.  R.  19  Eq.  436.) 

16.  Where  a  trustee  in  any  bankruptcy  reports  to  any 
Court  exercising  jurisdiction  in  bankruptcy  that  in  liis 
opinion  a  bankrupt  has  been  guilty  of  any  offence  under 
this  Act,  or  where  the  Court  is  satisfied  upon  the  repre- 
sentation of  any  creditor  or  member  of  the  committee  of 
inspection  that  there  is  ground  to  believe  that  the  bank- 
rupt has  been  guilty  of  any  offence  under  this  Act,  the 
Court  shall,  if  it  appears  to  the  Court  that  there  is  a 
reasonable  probability  that  the  bankrupt  may  be  con- 
victed, order  the  trustee  to  prosecute  the  bankrupt  for  such 
offence. 

The  '^ representation''  should  be  in  writing  supported  by 
proper  eviaence,  and  be  filed  with  the  proceedings.  {Ex  p, 
Leonard,  L.  B.  19  Eq.  269.)  The  application  by  the  trustee 
is  made  ex  parte,  and  the  debtor  cannot  appeal  from  the 
order.  {Ex  p,  Martdeny  2  Ch.  D.  786.)  A  creditor  may 
obtain  leave  to  prosecute  under  this  section,  and  the  trustee 
or  any  accomplices  of  the  debtor  may  be  included  in  the  order 
{Ex  p,  Evans,  re  Orbell,  43  L.  T.  575),  nor  can  an  accomplice 
appeal  from  such  an  order.  {Ex  p.  Brown,  re  Appleby,  2  Ch. 
D.  799.)  Bestoration  of  property  removed  does  not  exempt  a 
debtor  from  prosecution  for  the  offence  of  removing  it  under 
section  11.     {Exp.  Monkhouae,  re  Ward,  40  L.  T.  296.) 

Where  there  is  reasonable  evidence  to  go  to  a  jury  of  a 
bankrupt  having  committed  offences  within  this  Act  a  prose- 
cution will  be  directed,  and  the  Court  will  not  try  the  question 
whether  the  evidence  is  sufficient  to  induce  a  jury  to  find  him 
guilty,  though  a  prosecution  will  not  be  directed  on  mere 
suspicion.  {Ex  p.  Stallard,  re  Howard,  L.  B.  3  Ch.  408 ;  Ex 
p.  Strickland,  32  L.  J.  Bank,  12.) 

Under  the  221st  section  of  the  Bankruptcy  Act,  1861,  it 
was  held  that  an  order  for  prosecution,  reciting  that  there  was 
reason  for  supposing  that  the  bankrupt  had  been  guilty  of 
some  one  or  more  of  the  offences  set  foAh  in  that  section,  was 
properly  framed  without  specifying  the  particular  offences 
with  which  the  bankrupt  was  charged.  {Exp.  Levi,  34  L.  J. 
Bank.  23.) 
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By  section  164  of  the  Bankruptoy  Act  this  section  is  to  be    §§  16-18. 

construed  as  if  "  trustee  in  banlcruptcy  *'  included  the  official  

receiver,  and  is  to  apply  to  offences  under  that  as  well  as 
under  this  Act.  The  Court  is  to  have  full  powers  of  com- 
mitting for  trial,  thus  doing  away  with  the  necessity  for  an 
inquiry  before  a  magistrate  (section  165).  If  the  Court  orders 
a  prosecution  it  is  to  be  begun  and  carried  on  by  the  Public 
Prosecutor  (section  166).  A  discharge  or  the  acceptance  of  a 
jcomposition  or  scheme  will  not  exempt  the  debtor  from  pro- 
secution for  any  criminal  offence  (section  167). 

17.  Where  the  prosecution  of  tbe  bankrupt  under  this  Expenses  of 
Act  is  ordered  by  any  Court,  then,  on  the  production  of  P"'*®®'* 
the  order  of  the  Court,  the  expenses  of  the  prosecution 
shall  be  allowed,  paid,  and  borne  as  expenses  of  prosecu- 
tions for  felony  are  allowed,  paid,  and  borne. 

See  Be  Stanlake,  ex  p.  Priestley,  10  Ch.  D.  774. 

Where  the  prosecution  is  not  by  the  order  of  the  Court  it 
would  seem  that  the  judge  has  no  power  to  allow  the  costs  of 
it.     {Rey.  V.  Thomas,  22  L.  T.  138.) 

18*  Every  misdemeanor  under  the  second  part  of  this  Application 
Act  shall  be  deemed  to  be  an  offence  within  and  subject  to  ildio^ex^ 
the  ''provisions  of  the  Act  of  the  session  of  the  twenty-  -A^  *o       , 

r  *f     offenoes  under 

second  and  twenty-third  years  of  the  reign  of  her  present  this  Act. 
Majesty,  chapter  seventeen,  intituled,  ^*  An  Act  to  prevent 
vexatious  indictments  for  certain  misdemeanors ; "  and  when 
any  person  is  charged  with  any  such  offence  before  any 
justice  or  justices,  such  justice  or  justices  shall  take  into 
consideration  any  evidence  adduced  before  him  or  them 
tending  te  show  that  the  Act  charged  was  not  committed 
with  a  guilty  intent. 

19*  In  an  indictment  for  an  offence  under  this  Act  it  Form  of 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged,  in  the  words  of  this  Act  specifying  the  offence  or 
as  near  thereto  as  circumstances  admit,  without  alleging 
or  setting  forth  any  debt,  act  of  bankruptey,  trading, 
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§1 19-24.  adjudication,  or  any  proceedings  in,  or  order,  warrant,  or 
document  of  any  Court  acting  under  the  Bankruptcy  Act, 
1869. 
Quarter  aes-  20.  So  much  of  the  Act  of  the  session  of  the  fifth  and 
juriadiction  in  sixth  years  of  her  Majesty's  reign  (chapter  thirty-eigh*), 
oftwiws  under  "t^  define  the  jurisdiction  of  justices  in  general  and 
^^^*  quarter  sessions  of  the  peace,"  as  excludes  from  the  juris-' 

diction  of  justices  and  recorders  at  sessions  of  the  peace 
or  adjournments  thereof  the  trial  of  persons  for  offences 
against  any  provision  of  the  laws  relating  to  bankrupts 
is  hereby  repealed  as  from  the  passing  of  this  Act ;  and 
any  offence  under  this  Act  shall  be  deemed  to  be  within 
the  jurisdiction  of  such  justices  and  recorders. 
Seep.  377,  2L   [Bepealed.'] 

sLp.377.  22.   [Repeakd.li 

^*^^\  23.  Where  any  person  is  liable  under  any  other  Act  of 

under  this  Act  Parliament  or  at  common  law  to  any  punishment  or 
penalty  for  any  offence  made  punishable  by  this  Act,  such 
person  may  be  proceeded  against  under  such  other  Act  of 
Parliament  or  at  common  law  or  under  this  Act,  so  that  he 
be  not  punished  twice  for  the  same  offence. 


cumulative. 


PABT  III.  PAET  III. 

Warrants  of  Attorney^  Cognovits^  and  Orders  for  Judgment, 
Warrants  of        24.  After  the  commencement  of  this  Act,  a  warrant  of 

attorney  and       . .  .  j»  •    j  i    •  i        . . 

cognovit  ao-  attorney  to  coniess  judgment  m  any  personal  action  or 
ex^^Sbed^i^  cognovit  actionem  given  by  any  pei-son  shall  not  be  of  any 
the  presence    force  unless  there  is  present  some  attorney  of  one  of  the 

of  an  attorney  •       r\     ^  t_  t_   ii?     i? 

on  behalf  of     supenor  Oourts  on  behalf  of  such  person  expressly  named 

e  person.      -^^  j^  ^^^  attending  at  his  request  to  inform  him  of  the 

nature  and  effect  of  such  warrant  or  cognovit  before  the 

same  is  executed,  which  attorney  shall  subscribe  his  name 
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as  a  witness  to  the  due  execution  thereof,  and  thereby   §§  24-27. 
declare  himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney. 

25.  A  warrant  of  attorney  to  confess  judgment  or  Warrant,  &o. 
cognovit  actionem  not  executed  in  manner  aforesaid  shall  exeouS    ^ 
not  be  rendered  valid  by  proof  that  the  person  executing  "^^alid. 

the  same  did  in  fact  understand  the  nature  and  effect 
thereof,  or  was  fully  informed  of  the  same. 

26.  Where  in  an  action  a  warrant  of  attorney  to  confess  FillDg  of 

•    J  .  *j        !•  •        •  J  J t_  warrant  of 

judgment  or  a  cognovit  actionem  is  given,  and  the  same,  attorney  and 
or  a  true  copy  thereof,  is  not  filed  with  the  officer  actin&r  cog^o^* 

,  actionem. 

as  clerk  of  the  dockets  and  judgments  in  the  Court  of  12  &  13  vict. 
Queen's  Bench  within  twenty-one  days  next  after  the  ®'  ^^^'  **  ^^^' 
execution  thereof  as  required  by  the  Act  of  the  third  year 
of  the  reign  of  King  George  the  Fourth  (chapter  thirty- 
nine),  "for  preventing  frauds  upon  creditors  by  secret 
warrants  of  attorney  to  confess  judgment,"  the  same  shall 
be  deemed  fraudulent  and  shall  be  void ;  and  if  any  such 
warrant  of  attorney  or  cognovit  actionem  so  filed  was  given 
subject  to  any  defeasance  or  condition,  such  defeasance  or 
condition  shall  be  written  on  the  same  paper  or  parchment 
with  the  warrant  or  cognovit  before  the  filing  thereof, 
otherwise  the  warrant  or  cognovit  shall  be  void. 

27t  Where  a  judge's  order  made  by  consent  is  given  Filing  of 
by  a  defendant  in  a  personal  action  whereby  the  plaintiff  Jo  enter  up^ 
is  authorized  forthwith  or  at  any  future  time  to  sign  or  judgment, 
enter  up  judgment,  or  to  issue  or  to  take  out  execution,  q^  loe  b.  137. 
whether  such  order  is  made  subject  to  any  defeasance  or 
condition  or  not,  then  if  the  action  is  in  the  Court  of 
Queen's  Bench  the  order,  and  if  the  action  is  in  any  other 
Court  a  true  copy  of  the  order  shall,  together  with  an 
affidavit  of  the  time  of  such  consent  being  given,  and 
a  description  of  the  residence  and  occupation  of  the  de- 
fendant, be  filed  with  the  officer  acting  as  clerk  of  the 
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SI  27*28.  dooketa  and  judgments  in  the  Court  of  Queen's  Bendi 
within  twenty-one  days  after  the  making  of  the  order, 
otherwise  the  order  and  any  judgment  signed  or  entered 
up  thereon,  and  any  execution  issued  or  taken  out  on  such 
judgment,  shall  be  void. 

ti^ 

0.  39,  and  6  ft  King  George  the  Fourth,  and  of  the  Act  of  the  session  of 


Lppltcatioiiof      28.  The  provisions  of  the  said  Act  of  the  third  year  of 

8  ixeO.    IV.  ...  ^^  .m  -rt  .1  n         m     It  A.  Ail  •  *# 


to  juw'b*^'    the  sixth  and   seventh  years   of  Her   Majesty's  reign 
Olden.  (chapter  sixty-six),  "  to  enlarge  the  provisions  of  an  Act 

for  preventing  frauds  upon  creditors  by  secret  warrants  of 
attorney  to  confess  judgment,"  for  liberty  to  file  a  warrant 
of  attorney  or  cognovit  actionem,  or  a  copy  thereof,  with 
the  clerk  of  the  dockets  and  judgments,  and  for  that  deric 
to  make  certain  entries  and  search  in  relation  thereto,  and 
for  entering  satisfaction  thereon,  and  for  fees  for  seaich, 
and  filing  and  taking  office  copies,  shall  extend  and  be 
applicable  to  every  such  judge's  order. 
Exemption  29.  Nothing  in  this  Act  contained  shall  affect  the 

from  Act  of  . 

foreign  custom  of  foreign  attachment  as  exercised  by  any  oom« 

^^        ^^*     petent  Court,  or  the  proceedings   in  relation  to  such 
custom. 

The  process  of  foreign  attachment  authorizes  the  detention 
of  the  debtor  only  until  final  judgment,  and  this  section,  while 
preserving  the  custom,  does  not  extend  its  operation  so  as  to 
render  lawful  the  detention  of  the  debtor  after  judgment.  (Be 
JFilkins,  L.  E.  8  Q.  B.  107.) 

Under  section  135  of  the  Act  of  1849  it  was  provided  *'  that 
every  warrant  of  attorney  to  confess  judgment  in  any  personal 
action,  given  by  any  bankrupt^  after  the  commencement  of 
that  Act,  and  within  two  months  of  the  filing  of  a  petition  for 
adjudication  of  bankruptcy  by  or  against  such  bankrupt,  and 
bemg  for  or  in  respect  of  (wholly  or  in  part)  an  antecedent 
debt  or  money  demand,  and  every  cognovit  actionem  or  consent 
to  a  judge's  order  for  judgment  given  bv  any  bankrupt,  at 
any  time  after  the  commencement  of  this  Act,  and  within  two 
months  of  the  filing  of  any  such  petition  in  any  action  com- 
menced by  collusion  with  the  bankrupt,  and  not  adversely,  or 
purporting  to  have  been  given  in  an  action,  but  having  been 
in  fact  given  before  the  commencement  of  any  action  against 
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the  bankrupt,  such  bankrupt  being  unable  to  meet  his  engage-        {  28. 

ments  at  the  time  of  giving  such  warrant  of  attorney,  cognovit  

actionem  or  consent  (as  the  case  may  be),  shall  be  deemed  and 
taken  to  be  null  and  void,  whether  the  same  shall  be  given  by 
such  bankrupt  in  contemplation  of  bankruptcy  or  not." 

This  section  was  not  re-enacted  in  the  Act  of  1869,  nor  does 
the  new  Act  contain  any  section  of  like  effect.  Section  92  of 
the  Bankruptcy  Act,  1869,  was  not,  nor  is  section  48  of  the 
new  Act  of  the  same  effect,  for  a  warrant  was  under  the  Act 
of  1849  null  and  void  if  made  within  two  months  of  the  filing 
of  the  petition,  quite  irrespective  of  contemplation  of  bank- 
ruptcy, or  a  view  of  preferring  one  creditor  over  the  others. 

The  custom  of  foreign  attachment  in  the  City  of  London 
has  practically  ceased  to  be  operative  since  the  decision  in 
Mayor  of  London  v.  London  Joint  Stock  Bank,  6  App.  Ca.  393. 
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GENERAL    ORDER 

OF  THE  HIGH  COUET  OF  CHANCE  Itr 

uudsb 
THE  DEBTOBS  ACT,  1869. 


Friday,  the  1th  day  of  January,  1870. 

The  Bight  Honourable  William  Page  Baron  Hatherley, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the 
advice  and  assistance  of  the  Bight  Honourable  John  Lord 
Bomilly,  Master  of  the  BoUs,  the  Bight  Honourable  the  Ix>rd 
Justice  Sir  George  Markham  Giffard,  the  Honourable  the 
Vice-Chancellor  Sir  John  Stuart,  the  Honourable  the  Vice- 
Chancellor  Sir  Bichard  Malins,  and  the  Honourable  the  Vice- 
Chancellor  Sir  William  Milbourne  James,  doth  hereby,  in 
pursuance  and  execution  of  the  powers  given  to  him  by  the 
Debtors  Act,  1869,  and  of  all  other  powers  and  authorities 
enabling  him  in  that  behalf,  order  and  direct  in  manner 
following: — 

I. — Indorsement  on  Decrees  and  Orders. 
O.  1,  1.  The  10th  Bule  of  the  23rd  of  the  Consolidated  General 

Orders  shall  be  varied,  and  as  varied  shall  be  as  follows : — 

Every  decree  or  order  made  in  any  suit  or  matter,  requiring 
any  person  to  do  an  act  thereby  ordered,  shall  state  the  time, 
or  the  time  after  service  of  the  decree  or  order,  within  which 
the  act  is  to  be  done;  and  upon  the  copy  of  the  decree  or 
order  which  shall  bo  served  upon  the  person  required  to  obey 
the  same,  there  shall  be  endorsed  a  memorandum  in  the  words 
or  to  the  effect  following,  viz. : — **If  you,  the  within-named 
A,B,y  neglect  to  obey  this  decree  [or  order]  by  the  time  therein 
limited  you  will  be  liable  to  have  your  property  sequestered 
for  the  purpose  of  compelling  you  to  obey  the  same  decree  [or 
order],  and  you  may  also  be  liable  to  be  arrested  and  oom- 
mitted  to  prison." 
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^'— Enforcing  Decrees  and  Orders  hy  Attachment^  Serjeant-        O*  ^Q* 

at-ArmSy  and  Sequestration. 

^.  The  3rd  Rule  of  the  29th  of  the  Consolidated  General 
Orders  is  hereby  abrogated. 

3.  Where  any  person  is  by  a  decree  or  order  made  in  any 
suit  or  matter  directed  to  pay  money  or  costs  in  a  limited 
time,  and,  after  due  service  of  such  decree  or  order,  refuses  or 
neglects  to  make  such  payment  according  to  the  exigency  of 
Bucn  decree  or  order,  the  person  prosecuting  such  decree  or 
order  shall,  at  the  expiration  of  the  time  limited  for  such  pay- 
ment, be  entitled  to  a  Commission  of  Sequestration,  which 
may  be  issued  by  the  Clerks  of  Records  and  Writs,  without  any 
special  order,  upon  production  of  evidence  to  the  same  effect 
as  that  which  would  heretofore  have  been  required  on  issuing 
a  Writ  of  Attachment  for  default  in  making  such  payment. 

4.  The  form  of  subpoena  for  costs  mentioned  in  Schedule  E. 
to  the  Consolidated  General  Orders  shall  be  varied  by  omitting 
therefrom  the  words  "an  attachment  issuing  against  your 
person  and:"  Provided  always  that  where  a  subpoena  is 
issued  for  costs  payable  under  a  decree  or  order,  which  states 
that  payment  thereof  may  be  enforced  by  attachment,  as 
mentioned  in  the  9th  Rule  of  this  Order,  then  the  subpoena 
shall  be  in  the  form  heretofore  used. 

5.  Where  any  person  is,  by  a  decree  or  order  made  in  any 

suit  or  matter,  directed  to  pay  costs,  without  a  time  being 

linuted  for  such  payment,  and  does  not  upon  due  service  of  a 

subpoena  for  such  costs  make  such  payment,  the  person  to 

whom  such  costs  are  payable  shaU,  immediately  upon  such 

default,  be  entitled  to  a  Commission  of  Sequestration,  which 

may  be  issued  by  the  clerks  of  records  and  writs  without  any 

special  order,  upon  production  of  evidence  to  the  same  effect 

as  that  which  would  heretofore  have  been  required  on  issuing 

a  Writ  of  Attachment  for  default  in  making  such  payment. 

6.  Where  any  person  is  by  a  decree  or  order  made  in  any 
suit  or  matter  directed  to  do  any  act  other  than  or  besides  the 
payment  of  money  or  costs,  and,  after  due  service  of  such 
decree  or  order,  refuses  or  neglects  to  do  such  act  according 
to  the  exigency  of  the  same  decree  or  order,  the  person  prose- 
cutmg:  such  decree  or  order  shall,  at  the  expiration  of  the  time 
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0#  6*8*  liniit^'^l  fiir  the  iierfomiaDoe  thereof,  be  entitled  to  a  writ  or 
writs  of  attachment  against  the  diaobedient  person.  And  in 
cane  iiur;h  pfmon  fthall  be  tal^en  or  detained  in  custody  under 
an  J  such  writ  of  attachment  without  obojdng  the  same  decree 
or  order,  thf*n  the  person  prosecuting  the  same  decree  or  order 
n}iaM,  upon  the  shorifTs  return  that  the  disobedient  person  has 
hu*n  so  taken  or  detained,  be  entitled  to  a  Commission  of 
H(H|UOHtration  against  his  estate  and  effects.  And  in  case  the 
slioriff  shall  make  the  return  non  est  inventus  to  such  Writ  or 
Writs  of  Attachment,  the  person  prosecuting  such  decree  or 
order  shall  bo  entitled  at  his  option,  either  to  a  conmiission  of 
S(MpioNtration  in  the  first  instance,  or  otherriise  to  an  orderfor 
the  Ht'rj(«ant-at-amis,  and  to  such  other  process  as  he  was 
fonnorly  entitled  to  upon  a  return  non  est  inr^i/tix  made  bj  the 
Comniissioncrs  named  in  a  Commission  of  Kebellion  issaed 
for  the  non-performance  of  a  decree  or  order. 

7.  Where,  by  any  decree  or  order,  a  trustee  or  person  acting 
in  a  fiduciary  capacity  is  ordered  to  pay  in  a  limited  time  any 
sum  of  money  in  his  possession  or  under  his  ccmtrol,  or  a 
solioitor  is  ordered  to  pi^  in  a  limited  time  coots  for  misoon- 
duot  as  such  solicitor,  or  to  pay  in  a  limited  time  a  sum  ol 
money  in  his  character  of  an  officer  of  the  Court,  and  oA 
tru»ttH\  person*  or  solicitor,  after  due  serrice  of  such  dea«e  or 
tmlor»  negUvts  or  refuses  to  pay  such  money  or  costs 
to  t)\e  exi^^uoy  of  such  decree  or  order,  the  penon 
ii\g  such  dtvree  or  order  shall,  at  the  expiration  of  Ae  tis^ 
limit  otl  ther\^by  fwr  the  performance  thereof,  be  ei^tided  as  kis 
opti\vu  either  to  a  Oiuiimi$s«ion  of  Sequeslraiioa  to  be  obcafari 
iu  luanuer  i^rv^ridod  by  the  ^rd  Rule  of  this  Order,  or  «b>e«t 
neTVftht'lt>$:»  a$  mt^ntioiitxl  in  Kule  9  to  the  recaedSes  %? 
utuU^r  the  t^h  Ixule  i\f  thi*  Order  he  wwild  hare  Ke 
iu  thx^  vMi^  of  f;iiuuiv  tv^  dv>  isocE^  aict  dirKtted  br  ibe  ^Mr«f  ^ 
\VNWr  v>thor  th*n  p»rc^'^nt  v>f  »oiieT. 

5^  W^i«^  br  asiT  d<eicTv^  or  ookr,  a  9ix>x»r  »  ai^fcatd  ^-' 
|si^  KVK:!^  fvvr  >;::i^$coe^l^t  :fe$  s«ch  ^^-£tcr.  wii^imfi  a  ?aw  VbbC 
^,^Jl.»l  tv>r  $:ac^  rargw&i^  asui  i&^«  sec.  x=vir  car  mtkm  d  a 
^^.V^xvcbs  t.^r  $:;^-^  <vt$css  SLdik\^  $3}ck  rtt^riu^KL  t^  hi  nm  v 

Jk-'tuxt^.  V  ¥ttn:I»Ai  as  L^  ceo  a.  ritinr  r^  a  ^iiiiiimimw  "i 
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Sequestration  to  be  obtained  in  manner  provided  by  tbe  5tli     O.  8-12. 
Bule  of  this  Order,  or  (subject  nevertheless  as  mentioned  in  " 

the  next  following  Eule)  to  a  Writ  or  Writs  of  Attachment 
and  such  other  process  as  has  heretofore  been  applicable  in 
case  of  non-payment  of  costs  recoverable  by  subpoena. 

9.  Any  decree  or  order  directing  any  such  trustee,  person, 
or  solicitor  as  mentioned  in  the  last  two  preceding  Eules,  to 
make  any  such  payment  as  in  the  same  Eules  mentioned, 
shall  state  that  such  payment  may  be  enforced  by  attachment, 
and  unless  the  decree  or  order  contains  such  statement,  no 
attachment  shall  be  issued  for  enforcing  such  payment  with- 
out leave  of  the  Court  or  the  Judge  in  Chambers  to  be  applied 
for  by  motion  or  summons,  which  application  may  be  granted 
ex  parte,  upon  the  Court  or  Judge  being  satisfied  that  the 
case  comes  within  the  exceptions  contained  in  the  4th  section 
of  the  Debtors  Act,  1869,  unless  the  Court  or  Judge  thinks 
fit  to  require  notice  of  such  application  to  be  served. 

III. — Committal  to  Prison,  under  Section  6.  of  the  Debtors 

Act,  1869. 

10.  Every  application  to  commit  to  prison  under  the  5th 
section  of  the  Debtors  Act,  1869,  shall  be  made  by  motion  on 
notice,  and  the  practice  applicable  to  motions  to  commit  for 
breach  of  an  injunction  shall,  so  far  as  the  same  is  not  incon- 
sistent with  the  said  Act  or  with  anything  in  these  Eules,  be 
applicable  to  such  applications. 

11.  The  Court,  upon  the  hearing  of  any  such  application, 
may,  if  it  shall  see  fit  so  to  do,  instead  of  refusing  or  granting 
the  application,  adjourn  the  same,  and  either  give  leave  to 
adduce  further  evidence,  or  direct  an  inquiry  in  chambers  as 
to  the  means  of  the  person  making  default,  or  require  the 
production  and  oral  examination  before  itself  of  the  person 
making  default  and  any  persons  who  have  given  evidence 
against  or  in  support  of  the  application,  or  of  such  of  them  as 
the  Court  may  think  fit,  in  the  same  manner  as  such  pro- 
duction and  oral  examination  might  be  required  at  the  hearing 
of  a  cause. 

12.  In  ease  any  such  inquiry  as  aforesaid  shall  be  directed, 
the  general  course  of  proceeding  and  practice  at  the  Judge's 
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O.  12-16.  Chambers,  as  proyided  by  Statute  15  &  16  Vict.  c.  80,  and  the 
general  orders  of  the  Court  relative  thereto,  shall  apply  to  all 
proceedings  under  such  inquiry. 

13.  The  Court,  in  making  an  order  for  committal  to  prison 
under  the  said  5th  section,  may  either  make  such  imprison- 
ment determinable  on  payment  of  the  whole  sum  in  respect  of 
which  the  person  to  be  imprisoned  is  in  default,  together 
with  such  costs  as  the  Court  shall  think  fit,  or  may  order  the 
debt  to  be  paid  by  such  instalments  as  the  Court  shall  think 
fit,  and  make  the  imprisonment  determinable  on  payment  of 
such  costs,  and  such  of  the  said  instalments  as  the  Court  shaU 
think  fit,  and  in  either  of  such  cases  the  Court,  if  it  shall 
think  fit,  may  direct  payment  of  a  sum  in  gross  in  lieu  of 
taxed  costs. 

14.  No  application  made  under  the  said  5th  section,  nor 
any  order  made  thereon,  shall  in  any  manner  vary  or  suspend 
any  of  the  remedies  which  the  person  prosecuting  the  decree 
or  o1*der  which  has  been  disobeyed,  would,  if  no  such  appli- 
cation had  been  made,  have  been  entitled  to  against  the  pro- 
perty of  the  person  disobeying  the  same  decree  or  order,  but 
the  person  prosecuting  such  decree  or  order  may  proceed  to 
avail  himself  of  such  remedies  without  any  regard  to  such 
application,  or  to  any  order  made  thereon,  except  so  far  as  by 
consent,  he  may,  by  such  last-mentioned  order,  be  expressly 
restrained  from  availing  himself  of  such  remedies. 

15.  Orders  of  committal  may  be  in  the  Form  A.  1,  or  A.  2, 
in  the  Schedule  hereto,  as  the  case  may  be,  with  such  varia- 
tions as  the  circumstances  of  the  case  may  require,  and  an 
ofiice  copy  of  each  such  order  shall  be  delivered  to  the  sheriff 
or  other  ofiicer  required  to  execute  the  same.  Ofiice  copies  of 
any  such  order  may  be  delivered  concurrently  to  different 
sheriffs  for  execution  in  different  counties.  Every  such  office 
copy  as  aforesaid  shall  be  indorsed  by  the  clerks  of  records 
and  writs,  with  the  direction  of  the  sheriff  or  other  officer  by 
whom  the  same  is  to  be  executed.  The  sheriff  and  officer 
shall  be  entitled  to  the  same  fees  in  respect  of  an  order  of 
committal  as  are  now  payable  upon  a  writ  of  capuu  ad  satis* 

faciendum,  issued  out  of  her  Majesty's  Courts  of  Common 
Law. 
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16.  The  sheriff  or  other  officer  to  whom  an  order  of  com-   0. 16-20. 
mittal  is  directed  as  aforesaid,  shall,  within  two  days  after  the 

arrest,  indorse  upon  the  office  copy  of  the  order  delivered  to 
him  the  true  date  of  such  arrest,  and  return  the  same  so 
indorsed  to  the  solicitor  of  the  person  prosecuting  the  decree 
or  order,  or  to  such  person  himself,  if  he  acts  in  person. 

17.  Upon  payment  of  the  sum  or  sums  in  that  behalf  men- 
tioned in  the  order  of  committal,  including  the  sheriff's  fees, 
and  the  costs  or  gross  sum  in  lieu  of  costs  made  payable  by  the 
order,  the  person  committed  shall  be  entitled  to  a  certificate 
in  the  Form  B.  in  the  Schedule  hereto,  or  to  the  like  effect, 
signed  by  the  solicitor  of  the  person  prosecuting  the  decree  or 
order  which  has  been  disobeyed,  or  if  such  person  be  acting  in 
person,  then  signed  by  him,  and  attested  by  a  solicitor  or 
justice  of  the  peace. 

18.  In  case  any  order  is  made  under  the  5th  section  of  the 
said  Act  for  payment  of  a  sum  of  money  by  instalments,  and 
the  person  imprisoned  shall,  after  his  discharge  from  prison, 
neglect  or  refuse  to  pay  the  subsequent  instalments  or  any  of 
them,  the  person  prosecuting  the  decree  or  order  for  dis- 
obedience to  which  the  committal  was  ordered  shall,  in  addition 
to  his  remedies  against  the  property  of  the  person  making 
default,  be  entitled  to  enforce  payment  of  such  subsequent 
instalments  by  attachment,  as  in  the  case  of  disobedience  to 
an  order  directing  the  performance  of  some  act  other  than 
payment  of  money. 

IV. — Miscellaneous, 

19.  The  general  practice  of  the  Court  shall,  in  aU  cases  not 
provided  for  by  the  Debtors  Act,  1869,  or  these  Bules,  and  so 
far  as  the  same  is  applicable,  and  not  inconsistent  with  the 
said  Act  or  these  Eules,  apply  to  all  proceedings  imder  the 
4th  and  5th  sections  of  the  said  Act. 

20.  The  charges  to  be  allowed  to  solicitors  for  duties  per- 
formed in  respect  of  such  proceedings  as  last  aforesaid,  and 
the  fees  of  Court  in  respect  of  the  same  proceedings,  shall  be 
the  same  as  those  allowable  and  payable  in  respect  of  other 
proceedings  of  the  same  nature  in  the  causes  or  matters  in 
which  such  proceedings  respectively  are  taken. 

w.B,  r 
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O.  21,  22.  21.  This  order  shall  be  read  and  construed  as  part  of  the 
general  consolidated  orders  of  the  Court,  and  the  interpretation 
clause  in  the  same  consolidated  general  orders  contained  shall 
apply  to  the  rules  of  this  order. 

22.  This  order  shall  come  into  operation  on  the  11th  day  of 
January,  1870. 


SCHEDULE. 

Al. 

Fpon  motion,  &c.,  this  Court  doth  order  that  the  said  A.B. 
do  pay  to  the  said  [the  sum  of  £  ,  as  and  fori 

his  costs  of  and  incident  to  this  application  and  this  order,  and 
furtlicr  that  the  said  A,B,  for  default  in  payment  of  the  sum 
of  £  mentioned  in  the  said  decree  [or  order]  of  the 

day  of  ,  18     ,  be  committed  to  prison  for  the 

term  of  six  weeks  from  the  date  of  his  arrest,  including  the 
day  of  such  date,  imless  he  shall  sooner  pay  the  said  sum  of 
£  ,  and  sheriff's  fees  for  the  execution  of  this  order, 

and  the  costs  hereinbefore  directed  to  be  paid  [or,  and  the 
said  sum  of  £  for  costs].    And  it  is  ordered  that  any 

sheriff  or  officer  to  whom  an  office  copy  of  this  order  shall  be 
delivered,  after  being  directed  to  him  by  the  clerks  of  records 
and  writs  to  take  the  said  A,B.  for  the  purpose  aforesaid  if  he 
be  found  within  his  bailiwick. 

A  2. 

Upon  motion,  &c.,  this  Court  doth  order  that  the  said  A.B, 
do  pay  to  the  said  [the  simi  of  £  ,  as  and  for]  his 

costs  of  and  incident  to  tliis  application  and  this  order,  and 
further  that  the  said  A,B,f  for  default  in  payment  of  the  sum 
of  £  mentioned  in  the  said  decree  [or  order]  of  the 

day  of  ,  18     ,  be  committed  to  prison  for  the  term  of 

six  weeks  from  the  date  of  his  arrest,  including  the  day  of 
such  date,  unless  he  shall  sooner  pay  the  sheriff's  fees  for  the 
execution  of  this  order  and  the  costs  hereinbefore  directed  to 
be  paid  [orf  and  the  sum  of  £  hereinbefore  directed  to 

be  paid  for  costs],  and  the  sum  of  £  ,  part  of  the  said 

sum  of  £  .    And  it  is  ordered  that  the  said  A,B.  do  pay 

[state  to  whom  or  to  what  account  to  be  paid]  the  sum  of  £ 
the  residue  of  the  said  sum  of  £  ,  by  equal 

instalments  on  [state  times  of  payment"].  And  it  is  ordered 
that  any  sheriff  or  officer  to  whom  an  office  copy  of  this  order 
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sliall  be  deliyered,  after  being  directed  to  him  by  the  clerks  of     Sclied* 

records  and  writs,  do  take  the  said  A.B.  for  the  purpose  afore-  

said,  if  he  be  found  within  his  bailiwick. 

B. 
A.  r.  B. 

[or,  In  the  Matter  of  ]. 

I  certify  that  A.B,f  now  in  the  gaol  of  ,  upon  an 

order  of  the  High  Court  of  Chancery,  dated  the  day  of 

,18  ,  made  in  the  aboye  cause  [or  matter]  until  pay- 
ment of  £  ,  has  paid  the  said  sum,  together  with  the 
[the  sum  of  £  for]  costs  mentioned  in  the  said  order 
and  sheriff's  fees. 

Hathebley,  C. 
eomillt,  m.b. 

G.  M.  QlEFABD,  L.J. 

J.  Stuabt,  V.-O. 
E.  Malins,  V.-C. 
W.  M.  James,  V.-C. 


0  0  2 


6g(  [Note.— 2?y  th$  R.  8.  C.  1883,  Sule§   6—11  of  tJU  BuIm  wtder  04 

Debtort  Act  ar0  annulled.  The  provisions  of  them'  BuUs  mre^  with 
terhal  alUrations,  reproduced  in  Ord:  ZXIX.  of  the  M.  6.  C.  1883, 
which  are  printed  immediately  after  Rule  6,  p.  565.] 


MICHAELMAS  TEEM,  1869. 


GENERAL  RULES 

UNDER 

THE  DEBTORS  ACT,  1869. 


In  pursuance  of  the  Common  Law  Procedure  Act,  1852, 
and  the  Debtors  Act,  1869,  it  is  ordered  that  on  and  after  the 
Ist  day  of  January,  1870,  the  following  rules  shall  be  in  foBoe 
for  regulating  the  practice  under  and  carrying  into  effect  the 
first  part  of  the  said  Debtors  Act,  1869  : — 
R.  1-3.  1.  All  appHoations  to  commit  to  prison,  under  section  5, 

shall  in  the  first  instance  be  made  by  summons  before  a 

judge,  which  shall  specify  the  date  and  other  particulars  of 
the  judgment  or  order,  for  non-payment  of  which  the  applica- 
tion is  made,  together  with  the  amount  due,  and  be  endorsed 
with  the  particulars  req[uired  by  Bule  73  of  Hilaiy  Term, 
1853. 

2.  The  service  of  summons  wheneyer  it  may  be  practicable 
shall  be  personal,  but  if  it  appear  to  the  judge  that  reasonable 
efforts  have  been  made  to  effect  personal  service,  and  either 
that  the  summons  has  come  to  the  knowledge  of  the  debtor, 
or  that  he  wilfully  evades  service,  an  order  may  be  made  as  if 
personal  service  had  been  effected,  upon  such  terms  as  to  the 
judge  may  seem  fit. 

8.  Proof  of  the  means  of  the  debtor  shall,  whenever  prac- 
ticable, be  given  by  affidavit,  but  if  it  appear  to  the  judge, 
either  before  or  at  the  hearing,  that  a  vivd  voce  examination, 
either  of  the  debtor  or  of  any  other  person,  or  the  production 
of  any  document,  is  necessary  or  expedient,  an  order  may  be 
made  commanding  the  attendance  of  any  such  person  before 
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the  judge  at  a  time  and  place  to  be  therein  mentioned,  for  the     R.  3-6, 
purpose  of  being  examined  on  oath  touching  the  matter  in      ^  ^'3- 
question,  [or]  and  for  the  production  of  any  such  document, 
subject  to  such  terms  and  conditions  as  to  the  judge  may  seem 
fit.    The  disobedience  to  any  such  order  shall  be  deemed  a 
contempt  of  court  and  punishable  accordingly. 

4.  The  order  of  committal  (which  may  be  in  form  A.  in  the 
schedule,  or  to  the  like  effect),  shall,  before  deliyery  to  the 
sheriff,  be  endorsed  with  the  particulars  required  by  Bule  73 
of  Hilary  Term,  1853,  Concurrent  orders  may  be  issued  for 
execution  in  different  counties.  The  sheriff  and  officers  shall 
be  entitled  to  the  same  fees  in  respect  thereof  as  are  now  pay- 
able upon  a  ca.  sa. 

5.  Upon  payment  of  the  sum  or  sums  mentioned  in  the 
order  (including  the  sheriff's  fees  in  like  manner  as  upon  a 
ca.  80,)  the  debtor  shall  be  entitled  to  a  certificate  in  form  B. 
in  the  schedule,  or  to  the  like  effect,  signed  by  the  attorney 
in  the  cause,  or  (if  the  creditor)  signed  by  the  creditor  and 
attested  by  an  attorney  on  his  behalf,  or  a  justice  of  the  peace. 

B.  S.  C.  1883.    Order  LXIX. 

1 .  An  order  to  arrest  under  the  6th  section  of  the  Debtors 
Act  (which  shall  be  in  the  Form  No.  31  in  Appendix  K.,  with 
such  variations  as  circumstances  may  require)  shall  be  made 
upon  affidavit  and  ex  parte,  but  the  defendant  may  at  any 
time  after  arrest  apply  to  the  Court  or  a  Judge  to  rescind  or 
vaxy  the  order,  or  to  be  discharged  from  custody,  or  for  such 
other  relief  as  may  be  just. 

2.  An  order  to  arrest  shall,  before  delivery  to  the  sheriff, 
be  indorsed  with  the  plaintiff's  address  for  service,  as  required 
by  Order  IV.,  Eules  1  and  2.  Concurrent  orders  may  be 
issued  for  arrest  in  different  counties.  The  sheriff  or  other 
officer  executing  the  order  shall  be  entitled  to  the  same  fees 
as  heretofore. 

3.  The  security  to  be  given  by  the  defendant  may  be  a 
deposit  in  Court  of  the  amount  mentioned  in  the  order,  or  a 
bond  to  the  plaintiff  by  the  defendant  and  two  sufficient 
sureties  (or  with  the  leave  of  the  Court  or  a  Judge  either  one 
surety  or  more  than  two),  or,  with  the  plaintiff's  consent,  any 
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H.  3-7.  other  fonn  of  security.  The  plaintiff  may,  within  four  days 
after  receiving  particulars  of  the  names  md  addresses  of  the 
proposed  sureties,  give  notice  that  he  objects  thereto,  statiiig 
therein  the  particulars  of  his  objections.  In  such  case  the 
sufficiency  of  the  securiiy  shall  be  detennined  by  a  Master, 
who  shaU  have  power  to  award  costs  to  either  party.  It  shall 
be  the  duty  of  the  plaintiff  to  obtain  an  appointment  for  that 
purpose,  and  unless  he  does  so  within  four  days  after  giving 
notice  of  objection,  the  security  shall  be  deemed  sufficient. 

4.  The  money  deposited  and  the  security,  and  all  proceed- 
ings thereon,  shall  be  subject  to  the  order  and  control  of  the 
Court  or  a  Judge. 

6.  Unless  otherwise  ordered,  the  costs  of  and  incidental  to 
an  order  of  arrest  shall  be  costs  in  the  cause. 

6.  Upon  payment  into  Court  of  the  amount  mentioned  in 
the  order,  a  receipt  shall  be  given ;  and  upon  receiving  the 
bond  or  other  security,  a  certificate  to  that  effect  shall  be 
given,  signed  or  attested  by  the  plaintiff's  solicitor,  if  he  have 
one,  or  by  the  plaintiff  if  he  sue  in  person.  The  delivery  of 
such  receij)t  or  a  certificate  to  the  sheriff  or  other  officer  exe- 
cuting the  order  shall  entitle  the  defendant  to  be  discharged 
out  of  custody. 

7.  The  sheriff  or  other  officer  named  in  an  order  to  arrest, 
Bhall;  within  two  days  after  the  arrest,  indorse  on  the  order 
the  true  date  of  such  arrest. 


SCHEDULE 

To  Oeneral  Bules  ttitdeb  the  Debtobs  Act,  Miohaelhas 

Term,  1869. 

A. 

Upon  HEAEixo,  &c., 

[Christian  and  surname  of  the  debtor  and  of  the 
party  claiminy.l  '^ 

I  do  order  that  the  said  ^.jo.,  be  for  default  in  payment  of 
the  debt  hereinafter  mentioned  committed  to  prison  for  the 
term  of  \eix\  weeks  from  the  date  of  his  airest,  including  the 
day  of  such  date,  or  until  he  shall  pay  £  ,  being  the 

amount  of   [an  instalment  due  to  the  said  CD,,  upon"]  [or  a 
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judgment  of  the  Court  of  ]  [or  an  order  made  hy  ],      Schod* 

bearing  date  the  day  of  ,  together  with  £  

for  costs  of  this  order,  and  sheriff's  fees,  for  the  execution 
hereof.    And  I  order  that  the  sheriff  of  [Middlesex]  do  take 
the  said  A,B,  for  the  purpose  aforesaid,  if  he  shall  oe  found 
within  his  bailiwick. 
Dated,  &c. 

B. 

I  CERTIFY  that  A.B.y  now  in  the  gaol  of  ,   upon  an 

order  of  the  Honourable  Mr.  Justice  ,  at  the  suit  of 

C.D.J  for  non-payment  of  a  debt  of  £  ,  has  satisfied  the 

said  debt,  together  with  the  costs  mentioned  in  the  said  order, 
and  sheriff's  fees. 
Dated,  &c. 

E.F.,  of,  &c., 
Attorney  for  the  said  CD. 
or, 
Witness  to  the  signature  )      ^  j^      .   « 
of  CD.  ]      ^     •»  ^^'  ^^'' 

G.H.,  of,  &c.,  his  Attorney, 
or,  /.A'.,  Justice  of  the  Peace 
for 

C. 

R.  S.  C.  1883.    Appendix  K.    No.  31. 

Upon  nE.\.RiNa  and  upon  reading  the  affidavit  of,  &c.j 

filed  the  day  of  ,18    ,  and  , 

It  is  ordered  that  the  defendant  be  arrested  and  imprisoned 
for  the  term  of  from  the  date  of  his  arrest,  including  the 

day  of  such  date,  unless  and  until  he  shall  sooner  deposit  in 
Court  the  sum  of  £  ,  or  give  to  the  plaintiff  a  bond 

executed  by  him  and  two  sufficient  sureties  in  the  penalty  of 
£  ,  or  some  other  security  satisfactory  to  the  plaintiff, 

that  .     And  it  is  further  ordered  that  the  sheriff 

of  do  within  one  calendar  month  from  the  date  hereof, 

including  the  day  of  such  date,  and  not  afterwards,  take  the 
defendant  for  the  purpose  aforesaid,  if  he  shall  be  found  in 
the  said  sheriff's  bailiwick. 

Dated  the  day  of  ,  18     . 
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ETJLES 

fOB  BEQUULTIKO   FBOCXEDDTOS   VMDKB 

THE  DEBTORS  ACT,  1869, 

IN  THE  COUNTY  COURTS. 


A.  6-8« 

Judgment- 
Bummons  to 
be  seryed 
personally. 

Where  judg- 
ment-sum- 
monfl  may 
issue. 

19  &  20  Vict. 
c.  108|  8.  48. 


Where  judg- 
ment-Bum- 
hioDS  applied 
for  in  Court 
in  which 


The  following  Rules  from   Order  XIX,  of  the  Consolidated 
County  Court  Orders  and  Rules,   1875,  have  been  substi- 
tuted for  the  Rules  for  regulating  proceedings  under  the 
Debtors  Act,  1869,  in  the  County  Courts^  of  December  22, 
1869,  and  May  %,  1870. 

The  Forms  referred  to  are  the  Forms  in  the  Schedule  to  the  Con* 
solidated  County  Court  Orders  and  Rules,  1875. 


Judgment-Summons. 

m 

6.  No  order  of  commitment  under  the  Debtors  Act,  1869, 
Bhall  be  made  unless  a  summons  to  appear  and  be  examined 
on  oath,  hereinafter  called  a  judgment-simimons,  shall  haye 
been  personally  served  upon  the  judgment-debtor. 

7.  A  judgment-summons  shall  not  be  issued  by  a  Court 
unless  the  debtor  resides  or  carries  on  business  or  is  employed 
'within  its  district,  or  unless  leave  of  the  judge  under  s.  48  of 
the  County  Courts  Act,  1856,  has  been  given,  and  a  minuto 
thereof  entered,  after  hearing  in  open  Court  the  grounds  on 
which  the  leave  is  asked ;  but  the  districts  of  the  Courts  re- 
ferred to  in  s.  3  of  the  County  Courts  Act,  1867,  shall  be 
deemed  to  be  one  district,  so  far  as  relates  to  the  issuing  of 
judgment-summonses  by  the  Court  in  which  action  was 
brought. 

8.  Where  a  judgment-creditor  desires  to  apply  for  a  judg- 
ment-summons to  a  county  court  other  than  the  county  court 
in  which  the  order  or  judgment  was  obtained,  he  shall  obtain 
from  the  registrar  of  the  county  court  in  which  the  order  or 


Rl XES  FOtt  COUNTY  COIRT  PROCEKUIXGS.  509 

judgment  was  obtained,  a  certified  copy  of  the  order  or  judg-    H.  8-13* 
ment  in  tlie  action,  according  to  the  form  in  the  Schedule,  and  ju^innentwas 
file  the  same  with  his  application.  not  obtained. 

(Fonn  38.) 

9.  Where  a  party  desires  to  enforce  by  commitment  in  any  Where  judjj- 
county  court  a  judgment  of  any  competent  Court,  he  shall  mona  reared 
obtain  from  such  Court  an  office  copy  of  the  judgment  he  on  a  judg- 
desires  so  to  enforce,  and  shall  file  such  office  copy,  together  ™o^°j»^^.p 
with  an  affidavit  of  the  sum  then  due  thereon,  with  the  regis-  than  a  County 
trar  of  the  Court  of  the  district  in  which  the  party,  against  ^^**"' 
whom  the  same  is  to  be  enforced,  resides  or  carries  on  busi- 
ness, who  shall  thereupon  issue  a  judgment-summons. 

1 0.  Every  judgment-summons  shall  be  according  to  the  form  Form  of 

in  the  Schedule,  and  be  issued  not  less  than  ten  clear  days,  and  i^fS^tf. 

'  "^  '  summons. 

be  served  not  less  than  five  clear  days,  before  the  day  on  which 
the  judgpQient-debtor  is  required  to  appear,  except  in  the  case 
provided  by  the  next  following  rule. 
(Form  39.) 

11.  Where  the  person  applying  for  the  judgment-summons  Where  judg- 
shall  state  to  the  registrar  that  the  judgment-debtor  is  about  ^^^t^     ^ 
to  remove  from  his  dwelling  or  place  of  business,  or  is  keeping  remoye. 
out  of  the  way  to  avoid  service,  then  the  judg^ent-siunmons 

may  be  issued  and  served  at  any  time  before  the  hearing : 
Provided  that  the  Court  shall  not  act  upon  a  summons  issued 
under  this  rule,  unless  at  the  hearing  the  judge  is  satisfied,  by 
evidence  on  oath,  that  at  the  time  of  the  application  for  the 
judgment-summons  such  party  was  about  to  remove  from  his 
dwelling  or  place  of  business,  or  was  keeping  out  of  the  way 
to  avoid  service,  in  either  of  which  cases  service  upon  the  party 
at  any  time  before  the  time  appointed  for  the  appearance  of 
such  party  shall  be  sufficient. 

12.  A  judgment-summons  may  issue  without  leave  of  the  Judgment- 
Court,  except  in  cases  provided  for  either  by  s.  48  of  the  i^^^^out" 
County  Courts  Act,  1856,  or  by  the  last  rule,  or  where  the  leave  of  Court, 
judgment  is  more  than  six  years  old.  ^^h^"^ 

13.  Where  a  judirment-summons  has  not  been  served  within  SuccessiTe 
due  timeby  a  bailiff,  a  Bucceseive  eummonsmay  Lo  issued  with-  jj^^' 
out  fee,  and  may  be  served  by  any  person  the  judge  or  registrar 
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H.  18-22.  may  direct ;  but  if  sucli  saocessiTe  Bummons  is  not  served  in 
due  time,  no  further  successlTe  summons  shall  be  allowed,  but 
a  fresh  summons  may  bo  issued  on  payment  of  the  fee. 

Adjourn-  H.  The  hearing  of  a  judgment-summons  maybe  adjourned 

from  tune  to  time. 

Witneismay        15.  Any  witness  may  be  summoned  to  prove  the  means  of 

beBuminoned.  ^^^  judgment-debtor,  in  the  same  manner  as  witnesses  are 

summoned  to  give  evidence  upon  the  hearing  of  a  plaint ;  and 

the  expenses  of  any  person  examined  by  the  Court,  whether 

summoned  or  not,  may  be  allowed  by  the  Court. 

On  issue  of  16.  Upon  the  issue  of  a  judgment-summons  against  a  party 

iun^^ "  upon  an  order  or  judgment  of  the  Court  issuing  the  judgment- 
where  war-  summons,  the  bailiff  of  such  Court  shall  return  into  Court  any 
Son  has  been'  "'^arrant  of  execution  against  the  goods  of  such  party  which 
issued  it  shdl  may  have  been  issued  in  the  action. 

De  returned  ^    _ ,  _.  ,  •    ^         ^  •        r^  ^ 

into  Court.  1 '•  Where  a  judgment-summons  is  heard  m  a  Court  other 

Where  order  than  that  in  which  the  order  or  judgment  was  obtcdned,  and 

^it^^^^'"*  an  order  is  made  altering  the  terms  of  the  order  or  judgment, 

another  c^H  payments  under  the  new  order  shall  be  made  into,  and 

Court,  pro-  execution  or  other  process  shall  be  issued  by,  the  Court  which 

ccedinn  to  be  . 

continued  in     n^^  ^0  altei*ed  the  order. 

ktter.  (p^j^  ^Q  J 

Minute  that  a  18.  Where  a  certified  copy  of  a  judgment  is  obtained  fix>m 
certifi<»te  has  ^]^q  registrar  of  a  county  court,  he  shall  make  on  the  minute 
be  made.  of  the  judgment  a  memorandum  of  having  given  such  certifi- 

cate, and  no  warrant  of  execution  against  the  goods  or  judg- 
ment-summons upon  such  judgment  shall  issue  from  such 
Court,  unless  it  be  shown  to  the  satisfaction  of  the  Court  or 
registrar  that  no  order  has  been  made  against  the  execution 
debtor  in  any  other  Court. 

19,  20,  and  21.     [Annulled,  see/?o«/,  p.  574.] 

Form  of  order  22.  An  order  of  commitment  made  under  the  Debtors  Act, 
m^™°"*'  ^  ^^^'  ^^  ^®  according  to  the  f onn  in  the  Schedule,  and  shall, 
on  whatever  day  it  may  be  issued  from  the  registrar's  office, 
bear  date  on  the  day  on  which  the  order  for  commitment  was 
made,  and  shall  continue  in  force  for  one  year  from  such  date 
and  no  longer. 
(Form  41.) 
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23.  When  an  order  of  commitment  for  non-payment  of  It.  23-28« 
money  is  issued,  the  defendant  may,  at  any  time  before  liis  p^I^Iir^" 
body  is  delivered  into  the  custody  of  the  gaoler,  pay  to  the  arrest, 
bailiff  the  amount  indorsed  on  the  order  as  that,  on  the  pay- 
ment of  which,  he  may  be  discharged ;  and  on  receiving  such 

amount  the  bailiff  shall  discharge  the  defendant,  and  shall 
within  twenty-four  hours  after  receiving  such  amount  pay 
over  the  same  to  the  registrar  of  the  county  court  of  which 
he  is  an  officer. 

24.  The  sum  indorsed  on  the  order  of  commitment,  as  that  Payment  in 
upon  payment  of  which  the  prisoner  may  be  discharged,  may  P"^°* 

be  paid  into  the  Court  from  which  the  commitment  order  was 
issued,  or  to  the  gaoler  in  whose  custody  the  prisoner  is,  or 
into  the  foreign  Court  into  which  it  has  been  re-issued  under 
s.  104  of  the  County  Courts  Act,  1846.  Where  it  is  paid  to  9  &^10  Vict, 
the  registrar,  he  shall  sign  and  seal  a  certificate  of  such  pay-  ^'  ^* 
ment,  and  upon  receiving  such  certificate  by  post  or  otherwise, 
the  gaoler,  in  whose  custody  the  prisoner  shall  then  be,  shall 
forthwith  discharge  such  prisoner.  And  where  it  is  pcdd  to 
the  gaoler,  he  shall,  upon  payment  to  him  of  such  amount, 
togeUier  with  costs  sufficient  to  pay  for  transmitting  such 
amount  to  the  Court  under  the  order  of  which  the  prisoner 
was  committed,  by  post  office  order,  sign  a  certificate  of  such 
payment,  and  discharge  the  prisoner,  and  such  costs  of  trans- 
mission shall  be  part  of  the  prescribed  costs. 

25.  A  certificate  of  payment  by  a  prisoner  shall  be  according  tifiwlie  of  ^  " 


to  the  form  in  the  Schedule.  payment. 

Form* 

26.  If  a  judgment-debtor  appears  at  the  return  day,  but  Qq^^  ^^ 

the  judgment-creditor  fails  to  appear,  the  judge  may  award  default  of 
costs  to  the  judgment-debtor.  V^^t"^ 

27.  All  costs  incurred  by  the  plaintiff  in  endeavouring  to  creditor, 
procure  or  enforce  an  order  or  Judgment,  shall  be  deemed  to  ^^^^  ^ 
be  due  in  pursuance  of  such  order  or  judgment  under  section  5  judgment, 
of  the  Debtors  Act,  1869,  unless  the  judge  shall  otherwise  t^^^^X^^' 
order. 

Process  other  than  Execution  or  Judgment-SummonB. 

28.  On  the  application  of  the  party  entitled  to  the  benefit  Service  of 
of  any  order  mentioned  in  the  three  next  following  rules,  the.  S^^^^^ 
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R.  28-31.  registrar  shall  issue  to  the  bailiff  a  copy  of  such  order  under 
the  seal  of  the  Court,  with  a  notice  to  the  party  to  be  bound 
indorsed  thereon,  and  the  bailiff  shall  forthwith  senre  the 
same  upon  the  party  to  whom  such  notice  is  addressed,  and 
no  process  shall  issue  to  enforce  any  such  order,  unless  by 
leave  of  the  judge,  until  three  days  after  the  copy  and  notice 
shall  have  been  served  upon  the  party  to  be  bound  thereby, 
in  the  same  manner  as  an  ordinary  summons  may  be  served ; 
but  where  the  order  is  in  the  nature  of  an  injunction,  the 
registrar  shall,  if  the  party  by  whom  it  was  obtained  desires 
to  have  the  same  served  by  his  solicitor,  allow  it  to  be  so 
served. 


three  next 
foUowinff 
rules  flhiol  not 
be  enforced 
until  three 
days  after 
oraer  made. 


Warrant  of 
possession. 


Breach  of  an 
injunction. 


rrocess  of 
contempt  in 
certain  cases. 


20.  Where  an  order  has  been  made  in  any  action  or  pro^ 
ceeding  for  the  delivery  up  to  any  person  of  lands  or  tene- 
ments, goods  or  chattels,  either  as  owner  thereof,  or  to  bo 
sold,  or  to  be  held  in  possession  until  an  order  is  made  as  to 
the  disposition  thereof,  the  registrar  shall,  upon  the  applica- 
tion of  the  person  entitled  to  such  possession,  issue  to  the 
bailiff  either  a  warrant  of  possession,  or  warrant  of  assistanoei 
as  the  case  may  require. 

80.  Where  any  breach  of  an  order  in  the  nature  of  an 
injunction  shall  have  been  made,  the  registrar  shall,  upon 
application  by  the  party  interested  in  the  enforcement  of  such 
order,  issue  to  the  high  bailiff,  or  to  such  person  for  service  by 
his  solicitor,  a  notice  under  the  seal  of  the  Court,  requiring  the 
person  who  shall  have  been  guilty  of  the  breach  of  the  said 
order  to  appear  at  a  Court,  to  be  held  on  a  day  to  be  named 
therein,  to  show  cause  why  he  should  not  be  committed  for 
contempt  for  having  disobeyed  the  said  order. 

(Form  221.) 

31.  Where  any  person  acting  in  a  fiduciary  capacity  is  re* 
quired  by  order  to  pay  any  sum  of  money  in  his  possession  or 
under  his  control,  and  does  not  pay  the  same,  or  where  any 
person  is  required  by  any  order  to  do  an  act  within  a  certain 
number  of  days  after  service  of  the  copy  of  the  order,  and  such 
person  shall  not  do  such  act  within  the  time  mentioned  therein, 
the  registrar  shall,  upon  application  by  the  party  interested 
in  the  enforcement  of  the  order,  issue  to  the  high  bailiff,  or  to 
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such  person  for  service  by  his  solicitor,  a  notice  under  the  seal   R.  81-33. 
of  the  Court,  requiring  the  person  who  shall  have  neglected 
to  ohey  the  order  to  appear  at  a  Court  to  be  held  on  a  day  to 
be  named  therein,  to  show  cause  why  he  should  not  be  com- 
mitted for  contempt  in  haying  neglected  to  obey  such  order. 
(Form  220.) 

Proceedings  on  Judgment  after  Six  Years, 

32.  No  warrant  against  the  goods,  or  judgment-summons,  No  proceed- 
BhaU  issue  on  a  judgment  more  than  six  years  old,  unless  some  ^^^^ 
payment  has  been  made  by  the  judgment-debtor  into  Court  judgment 
within  twelve  months  previously,  or  unless  by  leave  of  the  "^^^J^ 
Court,  but  no  notice  to  the  debtor,  previous  to  applying  for  of  Court.' 
such  leave,  shall  be  necessary,  and  such  leave  shall  be  expressed 

on  the  warrant  or  summons  under  the  seal  of  the  Court. 

33.  When  a  female,  sued  as  a  single  woman,  obtains  judg-  Judgment  by 

ment  on  the  ground  of  coverture,  and  is  awarded  costs,  she  """^^^ 

°  ,  woman  sued 

may  enforce  payment  of  such  costs  in  her  own  name.  as  a  feme 

sole,  how 
enforced. 
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B.  1, 2. 

When  debtor 
not  to  be 
committed. 


Wbenno 
commitment 
to  iBsne,  or  if 
issued,  not  to 
be  executed. 


Rules  19,  20,  and  21  of  Order  XIX.  of  the  County  Ckinrt 
Bules,  1875,  are  hereby  annulled,  and  the  following  Boles 
shall  stand  in  lieu  thereof. 

1.  Where  a  judgment-debtor  shall,  upon  the  return  day  of 
a  judgment-summons,  satisfy  the  Court  that  a  receiving  order 
has  been  made  for  the  protection  of  his  estate,  or  that  he  has 
been  adjudicated  a  bankrupt,  and  that  the  debt  was  proTable 
in  the  bankruptcy,  or  that,  in  respect  of  the  debt,  resolutions 
have  been  duly  registered  under  the  125th  or  126th  sections  of 
the  Bankruptcy  Act,  18G9,  or  that  an  order  has  been  made  for 
the  administration  of  his  estate  made  under  section  122  of  the 
Bankruptcy  Act,  1883,  no  order  of  commitment  shall  be  made. 

2.  Where  a  judgment-debtor  shall,  after  the  making  of  an 
order  of  commitment  against  him,  file,  in  the  £lourt  in  which 
the  order  was  made,  an  affidavit  according  to|[the  form  in  the 
Appendix,  stating  that  a  receiving  order  has  been  made  for 
the  protection  of  his  estate,  or  that  he  has  been  adjudicated  a 
bankrupt,  and  that  the  debt  was  provable  in  the  bankruptcy, 
or  that  in  respect  of  the  judgment  debt  resolutions  have  been 
duly  registered  under  either  of  the  before-mentioned  sections 
of  the  Bankruptcy  Act,  1869,  or  that  an  order  for  tho 
administration  of  his  estate  has  been  made  under  section  122 
of  the  Bankruptcy  Act,  1883,  annexing  to  such  affidavit  in 
such  last-mentioned  case  a  certificate  of  the  Begistrar  of  the 
Court  in  which  such  last-mentioned  order  shall  have  been  so 
made,  and  shall  forthwith,  upon  such  affidavit  being  so  filed, 
give  notice  to  the  judgment-creditor  of  the  filing  thereof,  such 
order  of  commitment  shall  not  issue,  but  if  issued  and  not 
executed;  it  shall  be  recalled. 
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3.  Where  a  judgment-debtor  is  arrested,  he  may  file  ia  the     H.  3,  4. 
County  Court  within  the  district  of  which  he  is  in  custody,  an  ^r  : 
affidavit  as  mentioned  in  the  last  preceding  rule,  and  give  the  debtor, 
notice  to  the  ]'adgment-oreditor  thereof,  as  therein  required, 

and  thereupon  the  judgment-debtor  shall  be  discharged  out  of 
custody  upon  the  certificate  of  the  Begistrar  of  that  Court. 

4.  Where  an  order  for  the  admiuistraiion  of  a  debtor's  Certificate 
estate  has  been  made  under  the  prorisionB  of  section  122  of  ^  a^^." 
the  Bankruptcy  Act,  1663,  theBegistrar  of  the  Courtin  which  tntionhaa 
the  order  shall  have  been  so  made,  shall,  upon  the  application  ^^^"^^ 
of  the  debtor,  issue  to  him  a  certificate  according  to  the  form  122,  Bank- 
in  the  Appendix.  ^P^?  ^"^ 
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Affidavit. 
The  Debtors  Act,  1869. 
In  the  County  Court  of 
holden  at 

Between  A.B.,  Haintiif, 
and 
CD.,  Defendant. 
I,  CD.,  of  make  oath 

and  say, — 

1.  That  under  the  Debtors  Act,  1869,  an  order  for  my 
committal  was  made  by  the  above  Court  [or  the  County  Court 
of  holden  at  ],  for  making  default  in  payment  of 
£  ,  due  from  me  in  pursuance  of  an  order  [or  judgment] 
oi  the  [Aere  insert  Ifie  Court  in  irhich  order  or  Judgment  tcai 
yji-ert]. 

2.  That  on  the  day  of  18,1  was  adjudicated 
a  bankrupt  by  the  [here  insert  the  Court  br/  which  adjudication 
was  made], 

[or  That  on  the  day  of  18 

was  made  for  the  protection  of  my  esti 
the  Court  hy  which  the  receiving  order  ica 

3.  That  the  receiving  order  [or  the  o 
was  pubhshed  in  the  London   Gazette 

18     . 
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App.  4.  That  tho  debt,  in  respect  of  which  the  above  order  [or 

i'udgment]  was  given,  was  provable  under  the  bankruptej. 

2.  That  my  affairs  are  in  course  of  liquidation  [or  have 
been  liquidated]  by  arrangement  under  section  125  of  the 
Bankruptcy  Act,  18G9,  and  that  the  debt  in  respect  of  which 
the  above  order  [or  judgment]  was  given  was  included  in  the 
statement  produced  to  the  meeting  of  my  creditors. 

or,  2.  That  I  have  entered  into  a  composition  with  my 
creditors  under  the  provisions  of  section  126  of  the  Bank« 
ruptcy  Act,  1869,  and  that  the  debt  in  respect  of  which  the 
above  order  [or  judgment]  was  given  was  inserted  in  the 
statement  produced  to  the  meetings  of  my  creditors.] 

3.  That  the  special  resolution  mentioned  in  section  125  of  the 
Bankruptcy  Act,  1869  [or  the  extraordinary  resolution  men- 
tioned in  section  126  of  the  Bankruptcy  Act,  1869J,  was  filed 
in  the   [here  insert  name  of  Court\    on  tie  day   of 

[or 

2.  That  on  the  day  of  ,  18     ,  an  order  for  the 

administration  of  my  estate  was  made  by  the  [here  insert  the 
Court  by  which  the  order  teas  made'}  as  shown  by  the  certificate 
of  the  Registrar  of  that  Court  hereto  annexed. 

Sworn  at  CD. 


Certificate. 

The  Debtors  Act,  1869.     - 

In  the  County  Com*t  of  ^ 

holden  at 

I  hereby  certify  that  an  order  for  the  administration  of  the 
estate  of  A,B,  of  [here  insert  address  and  description  of  debtor} 
was  made  under  the  provisions  of  section  122  of  the  Bank- 
ruptcy Act,  1883,  on  the  day  of  18  ,  and  that  a 
debt  has  been  duly  notified  by  A,B,  as  being  due  from  him 
to  [here  insert  the  name,  address^  and  description  of  the  creditor 
whose  name  the  debtor  wishes  to  be  inserted}, 

Hegistrar, 
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Oeetificate  by  Beqistrar  for  Discharoe  of  Judgment         App. 

Debtor.  

The  Pebtors  Act,  1869. 

In  the  County  Court  of 
holden  at 

Between  A.JB.,  Plaintiff, 

and 
CD.,  Defendant. 

I  HEREBY  certify  that  the  defendant  who  was  committed 
to  your  custody  by  \artue  of  an  order  of  commitment  under 
the  seal  of  this  Court  [or  the  County  Court  of  holden  at 

],  bearing  date  the  day  of  IB     »  has  filed 

an  affidavit  in  this  Court,  stating  that  [^here  insert  statement  in 
affidavit'] ;  and  that  the  defendant  may,  in  respect  of  such 
order,  be  forthwith  discharged  out  of  your  custody. 

Given  under  the  seal  of  the  Court  this  day  of 

18    . 

Begistrar. 
To  the  (Jovemor  or  Keeper. 


We,  Eupert  Kettle,  Alfred  Martineau,  Henry  J.  Stonor,  and 
James  Motteram,  being  Judges  of  County  Courts  appointed  to 
frame  Bules  and  Orders  for  reg^ating  the  practice  of  the 
Courts,  and  Forms  of  Proceedings  therein,  under  the  32nd 
section  of  **  The  County  Courts  Act,  1856,"  have  by  virtue  of 
the  powers  vested  in  us  thereby,  and  of  all  other  powers 
enabling  us  in  this  behalf,  framed  the  forec^oing  Eules,  and 
we  do  hereby  certify  the  same  to  the  Lord  Chancellor  accord- 
ingly. 

Rupert  KEirug:. 

A.  MAETINBA.T7. 

H.  J.  Stonob. 

J.  MOTTERAH. 

I  approve  of  these  Eules  to  come  into  force  in  all  County 
Courts  on  the  twenty-first  day  of  January,  1884. 

SELBOENE,  C. 


w.b.  p  p 
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41  &  42  Vict,  c.  54. 

An  Act  to  amend  the  Debtoi*s  Actj  1869,  and  the  Debton 
Act  {Ireland),  1872.  [13th  Aug^,  1878.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 

and  with  the  advice  and  consent  of  the  Lords  Spiritoal 

and  Temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  authority  of  the  same,  as  follows : 

Goart  or  1.  In  any  case  coming  within  the  exceptions  numbered 

difioretion  in    3  and  4  in  the  fourth  section  of  the  Debtors  Act,  1869, 

e^pui^^'a    and  in  the  fifth  section  of  the  Debtors  Act  (Ireland),  1872, 

33V  t^  ^62^  respectively,  or  within  either  of  those  exceptions,  any 

8.  4.  Court  or  Judge,  making  the  order  for  payment,  or  having 

jurisdiction  in  the  action  or  proceeding  in  which  the  order 

for  payment  is   made,  may  inquire   into  the  case,  and 

(subject  to  the  provisoes  contained  in  the  said  sections 

respectively)  may  grant  or  refuse,  either  absolutely  or 

upon  terms,  any  application  for  a  writ  of  attachment,  or 

other  process  or  order  of  arrest  or  imprisonment,  and  any 

application  to  stay  the  operation  of  any  such  writ,  process, 

order,  or  for  discharge  from  arrest  or  imprisonment  there* 

under. 

Short  title  and      2.  This  Act  may  be  dted  as  the  Debtors  Act,  1878,  and 

cons  rue  on.    ^^  ^  construed  as  one  with  the  Debtors  Act,  1869, 

as  regards  England,  and  as  one  with  the  Debtors  Act 

(Ireland),  1872,  as  regards    Ireland;   and  the  Debtors 

Act,  1869,  and  this  Act  may  be  cited  as  the  Debtois 

Acts,  1869  and  1878,  and   the  Debtors  Act  (Ireland), 

1872,  and  this  Act  may  be  cited  as  the  Debtors  Acts 

(Ireland),  1872  and  1878. 
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SCALE  OF  SOUOITOE'S  COSTS. 

Petitioning  Creditor's  Bill  of  Costs  to  the  Issue  of  Receiving 

Order. 

£    s.   d. 
InBtmotions  for  petition 10    0 

Examining  witnesses  as  to  act  of  banlmiptcy     •    •    0  10    0 

Examining   particulars   of    petitioning   creditor's 

account 0    6    8 

The  act  of  bankru])tcj  being  a  declaration  ad- 
mitting inability  to  pay,  filed  by  the  solicitor 
to  the  petitioner,  or  an  assignment  prepared 
by  the  solicitor  to  the  petitioner,  or  default 
made  upon  a  bankruptcy  notice  issued  by 
the  solicitor  to  the  petitioner,  these  two  last 
charges  will  not  be  allowed.  The  expense  * 
of  an  assignment  will  not  be  allowed  where 
a  declaration  of  inability  would  answer  the 
purpose. 

If  solicitor  reside  at  a  distance : — 
Writing   agent   to    search  for  prior  peti- 
tion     ....••    3s,  6d. 
Agent's  writing  result  of  search  .    •    3s,  6d, 

Searching,  if  prior  petition  filed  .         .        ..078 

Drawing  bankruptcy  petition,  including  order  for 
hearing 0  10    0 

Ingrossing  same,  4d,  per  folio  only  to  be  allowed 
where  the  petition  exceeds  seven  folios. 

Paid  for  stamp *        ..500 

Attesting  signature  of  each  petitioner,  except  in  case 

of  partnership 0    6     8 

Drawing  and  fair  copy  affidavit  verifying  petition  .034 

Attending  petitioner  to  be  sworn    .        .        ,        .068 

Paid  oath  (if  paid) 

Two  copies  of  petition  for  sealing,  4d.  per  folio. 

p  p2 
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Scii2  OF     Frepaiing  gubpoena  and  Berving  witaeeseBi  or  ar-    £   «.   d. 
Costs.  ranging  with  witnesses  for  their  attendance  on 

presentation  of  petition 0  13    4 

Paid  them 

See  Witnesses'  Scale.  Petitioning  creditor  is 
not  to  be  regarded  as  a  witness,  and  is  not 
to  be  x>aid  for  loss  of  time ;  he  may  claim  his 
expenses  of  travelling  and  subsistence. 

Attending  on  presentation  of  petition  when  Covat 

investigated  statements  tnerein,  and  derk    .10     0 

One  fee  only  for  attending  will  be  allowed, 
unless  by  direction  of  the  Court  at  the  time, 
and  a  memorandum  of  its  allowance  pro- 
duced to  the  taxing  officer. 

Drawing  order  for  hearing  of  petition         .         ..034 

Service  of  petition  (see  General  ^ules). 

Attending  Court  on  hearing  (where  debtor  does  not 

appear  or  dispute) 0  10     0 

Debtor^ 8  Bill  of  Costs  where  Debtor  Petitions, 

Instructions  for  petition 10  0 

Drawing  and  attesting  petition       .  .         .  0  13  4 

Paid  stamp 5     0  0 

Attending  filing 0     6  8 

Where  Act  of  Bankruptcy  the  filing  a  Declaration  of  Inability 

to  Pay. 

Drawing  and  attesting  declaration  of  inability  to  pay    0  13     4 

Paid  stamp 0     5     1 

Attending  filing 0     6     8 

Cost  of  Bankruptcy  Notice. 

Instructions  for^  and  preparing  notice  ..068 

Preparing  request  for  issue 0     6     8 

Attending  filing     .         .        .        .         .         .         .068 

Paid  for  office  copy 

Notice  and  two  fair  Qopies 0     6     8 

Attending  sealing  notice,  copies 0    6     8 

Paid  stamp     ...        ...        .        .        .        .050 

Service  of  .notice 050 

Attending  Cpurt  on  hearing  of  notice     .        .        .0134 


SCALE  Of  SOLICITOR'S  COSTS.  §81 

Costs  where  the  Debtor  is  required  by  the  Court  to  enter  into  a      Scale  of 

Bond,  Costs. 

•  •  .  •        ■  ■        •  *  •  _  -  

Attending  making  inquiries  as   to  sufficiency  of    £    s,   d, 
sureties  •.'.'.•...         .     0  13     4 
Tliis  cliarge  will  be  subject  to  increase,  accord- 
iog  to  the  distance  of  the  sureties'  residence ; 
and,  where"^  necessary,  agency  charges  for 
making  such  inquiries. 

Drawing  exceptions  to  sureties 0     3     4 

Service  thereof  on  debtor's  solicitor         .      .  .         .050 

Attending  Court  when  sureties  allowed  or  disallowed    0  13     4 
Costs  of  affidavits  in  opposition  to  the  allow- 
ance of  the  bond  for  want  of  sufficiency  of 
sureties,  the  same  allowance  as  for  other 
special  affidavits. 

Costs  of  Bankruptcy  Notice^  where  the  Court  allows  Costs  to 

Debtor  on  Notice  set  aside. 

The  debtor's*  personal  expenses  for  travelling  and 

loss  of  time,  according  to  the  scale  allowed  to 

witnesses. 

And  if  attended  by  a  solicitor,  and  his  costs 

allowed  (which  must  be  by  special  order  of 

the  Court). 

Instructions  to  attend  the  Court  on  the  notice  .068 

Affidavit  of  counterclaim,  &c 0    2    6 

Paid  stcunp 0     10 

Attending  Court  on  hearing  of  notice,  and.drawing 

up  order .'        .     .     0  13     4 

Attending  for  appointment  to  tax,  and  copy  and 

service  of  order  and  appointment    .        «         .     .     0     &    0 

Attending  taxing 0     6     8 

Paid  allocatur  stamp 

Costs  of  Application  to  prosecute  a  Petition  in  a  particular  Dis' 
trict,  or  to  transfer  Petition  from  one  District  to  another. 

Instructions  for  affidavit  to  ground  application       .068 
Drawing  same,  Is.  per  folio. 
Fair  copy,  4d.  per  lolio. 

Attending  deponent  to  be  sworn         .        •        ..068 

Paid  oath 

Attending  Court  when  order  made,  and  drawing  up 
.  same. *        *        ...    0  13    4. 
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BcALB  ov  Co$t9  on  Application  for  Warratii. 

Cows.  £    *.  </. 

Instructions  for  affidavit  in  support  of  application 

for  warrant 0     G     8 

Drawing  same^  x>cr  folio  1«. 
Fair  copy,  per  folio  Ad. 

Attending  to  road  over  and  to  get  same  sworn   ..068 

Attending  Court,  warrant  granted .        .        .         .    0  13    4 
Fair  copy,  per  folio  Ad. 

Attending  officer,  instructing  him  as  to  the  execution 
of  the  warrant 0    6    8 


Coiti  of  disputing  Siaiemenis  in  Petition. 

Attending  debtor    served  with  copy  of  petition, 
taking  instructions  to  show  cause  against  same   .068 

Drawing  notice  showing  cause        •        •        .^.050 

Two  fair  copies  for  service 0    2    0 

Service  on  creditor,  including  postage     .        .         .036 
Ditto  registrar 0     3     6 

Perusing  and  considering  petition  .         .        .         .068 

Examining  witnesses  in  opposition     •        .        ..0100 

Costs  of  brief,  and  counsers  fee,  where  requi- 
site to  employ  counsel. 

Attending  court 10    0 


Petitioning  Creditor's  Costs  on  Bankrupt  disputing  Statements 

in  Petition. 

The  debtor  having  served  notice  of  disputing  the 

statements  in  petition,  attending  petitioner .        .068 

Special  attendances  will  be  allowed  to  examine 
witnesses  as  to  the  facts  they  can  prove,  the 
char&^es  for  which,  and  for  summoning  them, 
will  De  in  the  discretion  of  the  taxing  officer, 
according  to  the  circmnstances ;  and  where 
necessary  to  employ  counsel  to  support  the 
petition,  the  usual  charges  for  brief  and 
counsel's  fees  will  be  allowed. 

Attending  Court  when  receiving  order  made  •       .10    0 
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Cosis  for  subsliluied  Service  where  Debtor  keeps  out  of  the  way      Scale  of 

to  avoid  Service,  Costs. 

£    *.   d.  

Seyeral  attendances  to  serve  without  effect,  when  it 
appearing  that  the  debtor  was  keeping  out  of  the 
way,  and  could  not  be  personally  served,  instruc- 
tions to  apply  for  substituted  service  .        •        .068 

Drawing  affidavit  of  facts,  and  that  due  pains  had 
been  taken  to  effect  personal  service,  per  folio  1«. 

Fair  copy.  Ad.  per  folio. 

Attending  Court  for  order  for  substituted  service, 

and  drawing  up  order.        .        •        •        .        ,0134 

Coete  of  Brief 

Instructions  for  brief  in  discretion  of  taxing  officer . 

(Allowed  only  when  counsel  employed.) 

Drawing  same.  Is,  per  folio. 

Fair  copy,  4c?.  per  folio. 

Fee  to  counsel  and  derk 

Attending  him 0    6    8 

Where  consultation  or  conference  is  necessary,  at- 
tending to  appoint  same 0    6    8 

Fee  to  counsel  and  clerk 

Attending  consultation  or  conference  .        •        ..0134 

Costs  of  Cases  for  Opinion  of  Counsel, 

Instructions  for  case 0    6    8 

Drawing  same.  Is,  per  folio. 

Fair  copy,  4rf.  per  foUo. 

Fee  to  counsel  and  clerk 

Attending  him 0    6    8 

Where  conference  is  necessary,  attending  to  ap- 
point same 0    6    8 

Fee  to  counsel  and  clerk  attending  conference         .    0  13    4 

Attending  for  and  perusing  opinion   .        .        ..068 

Attending  client,  reading  over  opinion,  and  confer- 
ring with  him  thereon         0    6    8 

Costs  of  Motion. 

Instructions .068 

Where  on  appeal •       •    0  13    4 
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Scale  of      Drawing  notice  of  motion  to  be  served,  per  folio,  Is.    £    s.   i/. 

^^^^'"'        Fair  copies,  4d.  per  folio. 

Perusing  documents  (by  London  agent)  on  an  ajy- 
peal  from  1/.  Is,  to  21.  2s. 

Making  copy  for  filing  of  notice  of  motion,  and  at- 
tending registrar  therewith,  previously  to  the 
sitting  of  the  Court 0     3     4 

Instructions  for  affidavit  in  support  of  motion.         .034 

[No  instructions  allowed  where  the  solicitor  or 
his  clerk  makes  the  affidavit ;  no  fees  allowed 
to  counsel  to  settle  affidavit,   unless  very 

^         special.] 

Drawing  same,  at  per  folio  Is. 

Fair  copies,  per  folio  4d. 

Attending  reading  over  and  to  be  sworn     .        ..068 

Paid  oath 

Copy  affidavit  for  service  with  the  notice  of  motion, 
id.  per  folio. 

Service,  see  General  Itules. 

Attending  to  file  affidavit   .         .         4        *        ..068 

Paid  for  office  copy,  when  required 

Affidavit  of  service  and  copy  notice  of  motion  to 

annex .         ..068 

Attending  Court  on  motion  if  heard  1/.  !«.,  and  if 

not 0  10     6 

Drawing  order,  per  folio  Is. 

Attending  settling  same 0  13     4 

Fair  copy,  per  folio  4d. 

Attending  to  X)ass  order 0    6     8 

Copy  to  serve,  where  necessary,  per  foUo  Ad. 

Genebal  Eules. 

1.  More  than  one  attendance  at  presentation  or 

hearing  of  bankruptcy  petition  will  not  be 
allowed  unless  ordered  by  the  Court,  and 
memorc^ndun^  be  gbtained  to  that  effect. 

2.  Attendance  upon  the  Court  for  necessary  pur- 

poses not  mcluded  in  the  foregoing  scale, 

each 0     6     8 

Attending  Court  on  each  sitting  ^including  pre- 
sentation and  hearing  of  petition)    .        ..100 

If<  by  agent       .        .         .         «        .        .200 

Clerk's  attendance  at  each  sitting,  when  required    0    5    0 
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3.  Service  of  petitdon,  order,  notice,  or  other  pro-    £    s,  d. 

cess,  each,  service     .        .        .        .        ..050 

If  the  distance  .be  more  than  three  xoiles, 
5d,  per  mile  extra,  or  a  further  sum,  in 
the  discretion  of  the  taxing  officer,  ac- 
cording to  circumstances. 

In  cases  of  great  distance,  the  service  must 
be  bj  agent,  unless  otherwise  sanctioned. 

4.  Drawing  and  copy  bill  of  costs,  per  folio  .         .004 

5.  General  attendances,  each 0*68 

•         -         t         • 

Long  and  special  attendances  .        .        .0134 

(Or  more,  in  the  discretion  of  the  taxing 
officer.) 

6.  Writing  letters,  each,  special  .         ..050 

Ditto,  common .036 

7.  Circular  letters,. if  abovQ  twenty,  each  .        ..010 

If  numerous,-  they  must  be  printed. 

8.  Attendances  to  insert  advertisements        .         .034 

9.  Extra  allowances  for  length  of  sittings,  or  other  increased 

allowances  must  have  the  sanction  of  the  Court,  and  a 
memorandum  to  that  effect  obtained,  or  all  such  charges 
will  be  disallowed. 

10.  Touchers  must  be  produced  on  taxation  for  all  payments, 

or  they  will  be  disallowed. 

11.  Bills  of  costs  must  be  written  lengthwise,  on  one  side 

only,  and  dates  must  be  furnished  to  each  item,  such 
dates  not  to  be  written  m  the  margin,  which  is  to  be 
left  clear  for  taxation. 

12.  In  special  cases,  where  counsel  are  not  instructed  to 

appear  in  Court,  a  charge  by  the  solioitor  for  the  pre- 
paration of  minutes  of  fact  or  evidence  for  his  own  use 
may  be  allowed. 

N.B. — Other  necessary  matters  not  herein  provided  for  may 
be  allowed  on  a  similar  scale,  as  nearly  as  may  be,  or  in 
accordance  with  the  practice  of  the  Supreme  Court,  according 
to  the  nature  of  the  proceeding. 

The  allowances  to  witnesses  shall  be  the  same  as  in  the 
High  Court. 

The  following  charges  to  the  end  shall  be  subject  to  reduc* 
tion  by  agreement  with  the  trustee,  or  increase  with  the 
sanction  of  the  committee  of  inspection  and  official  receiver  i— » 


scaijeof 
Costs. 
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Soils  OF  Broker* 9  AUowanees,      £  s,    d. 

! —  For  inyentoiy  only— for  ereiy  100/.  or  part 

of  100/. 0  10    0 

For  inyentoiy  and  yaluation   of  chattel 
property — 
For  the  first  100/.           .        .        .    •    2  10     0  percent 
For  the  next  400/.      .        .        .         .     1  10     0       ,, 
All  above  up  to  10,000/.         .        ..100       ,, 
Above  10,000/. 0  10     0        „ 

For  Bales  by  private  contract  based  on 
valuation 0  10     0       „ 

For  sales  by  auction  of  chattel  property,  including  all  ex- 
penses except  advertLsements,  whim  must  in  each  case  be 
authorised  by  the  official  receiver  or  the  trustee,  not  ex- 
ceeding— 

£    9.  d. 
For  the  first  100/.      .        .        .        .  10    0    0  percent 
For  the  next  400/.          .        .        .    .    7  10    0       „ 
For  the  next  500/.      .        .        .        .600,, 
All  above  1,000/. 5    0    0,, 

No  higher  allowance  to  be  sanctioned  without  leave  of  the 
Boaid  of  Trade. 

Costs  of  Survey 8 f  Dilapidations,  and  Specifications, 
From  2/.  to  5/.  in  discretion  of  taxing  officer. 

Accountants  Charges, 

For  preparing  balance-sheet,  investigating  ac-  ^  £   s,  d, 
counts,  &c.,  principal's  time,  exclusively  so 
employed,  per  day  of  seven  hours,  including 
necessary  affidavit,  or  such  other  sum  as  the 
Ck)urt  may  under  special  circumstances  order 

0  10    6 
Chief  clerk's  time {to 

1  11     6 

0    7    6 

Other  clerk's  time,  per  day  of  seven  hours         {       to 

0  16    0 

These  charges  to  include  stationery,  except  the  forms  used. 

SELBOENE,  C. 

J.  CHAMBEELAIN, 

President  of  the  Board  of  Trade. 


1     1    0 
>     to 
5     5     0 
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SEALS  OP  C0UET3.  Sojilb  of 

r.1      _                       .  Costs. 

The  Bankkuptcy  Act,  1883.  


I,  the  Bight  Honourablo  Houndell,  Earl  of  Selborne,  Lord 
High  Chancellor  of  Great  Britain,  Do  hereby,  by  virtue  of  the 
power  vested  in  me  by  the  Bankruptcy  Act,  1883,  Order  that 
the  Hi^h  Court  shall,  from  and  after  the  first  day  of  January 
1884,  have  and  use  in  respect  of  bankruptcy  proceedings 
therein  a  seal  describing  such  Court  as  "  The  Supreme  Court 
of  Judicature,  Bankruptcy" ;  and  that  every  County  Court 
shall,  from  and  after  the  time  aforesaid,  have  and  use  tho 
same  seal  as  heretofore. 

SELBOENE,  C. 


FEES  AND  PEE-CENTAQES. 

The  BANKBUPTCfY  Act,  1883. 

I,  the  Bight  Honourable  Boundell,  Earl  of  Selbome,  Lord 
High  Chancellor  of  Great  Britain,  Do,  by  virtue  of  the  powers 
vested  in  me  by  the  Bankruptcy  Act,  1883,  prescribe  that  tho 
foes  and  per-centages  in  the  scales  hereto  annexed  shall,  from 
and  after  the  first  day  of  January  1884,  be  the  fees  and  per- 
centages to  be  charged  for  or  in  respect  of  proceedings  under 
the  said  Act,  and  shall  be  taken  in  any  Court  having  jurisdic- 
tion in  Bankruptcy  and  in  any  office  connected  with  any  such 
Court,  and  in  the  Board  of  Trade  and  any  office  connected 
therewith,  and  by  any  officer  paid  wholly  or  partly  out  of 

?ublic  moneys  attached  to  any  such  Court  or  to  the  Board  of 
rade. 

SELBOBNE,  C. 


SCALE  OP  PEES  AND  PEB-CENTAGES. 

Table  A.  Amount. 

£   a.  d. 
Every  declaration  by  a  debtor  of  inability  to  pay 

his  debts 050 

Every  bankruptcy  notice    .        .        .        .       •.  0    5     0 

Every  bankruptcy  petition      •        .        »        .  .500 

Every  bond  with  sureties 0  10    0 

Every  affidavit  filed,  other  than  proof  of  debts  .020 
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Scale  or 

Com.  ^    «-    »• 
Every  subpoena  not  exceeding  three  persons  0    5    0 

For  taking  an  affidavit  or  an  affirmation,  or  attesta- 
tion, upon  honour  in  lieu  of  an  affidavit  or 
declaration,  except  for  proof  of  debts,  for  each 
person  making  the  same 0     16 

And  in  addition  thereto  for  each  exhibit  therein 
referred  to  and  required  to  be  marked     •         0     10 

On  every  proof  of  debt 0     10 

For  every  witness  sworn  and  examined  by  an  officer 
of  the  Court  or  Board  of  Trade  in  his  office,  un- 
less otherwise  provided,  including  oath,  for  each 
hour  or  part  of  an  hour 0   10     0 

For  an  examination  of  witnesses  by  any  such  officer 
away  from  the  office  (in  addition  to  reasonable 
travelling  and  other  expenses)  per  day  3 

Every  petition  under  section  125  of  the  Act  5 

Every  special  proxy  or  voting  paper       .         .         .0 

Every  receiving  order  under  section  103  of  the  Act      5 

Every  application  for  an  order  of  discharge     .         .     2 

And  for  each  creditor  to  be  notified     .        .     .     0 

Every  application  to  the  Court  under  sections  18  and 
23  to  approve  a  scheme,  a  fee  computed  at  the  rate 
of  1/.  upon  the  first  100/.,  or  fraction  of  100/.,  and 
5s.  upon  each  25/.,  or  fraction  thereof  above  100/., 
on  the  gross  amount  of  the  estimated  assets.  — 

Every  application  to  the  Court  under  sections  18  and 
23  to  approve  a  composition,  a  fee  computed  at  the 
rate  of  1/.  upon  the  hrst  100/.,  or  fraction  of  100/., 
and  5*.  upon  each  25/.,  or  fraction  thereof  above 
100/.,  on  the  gross  amount  of  the  composition.  — 

Every  application  for  search  other  than  by  peti- 
tioner, trustee,  banker  or  officer  of  the  Court       .010 

Every  application  to  a  Com't,  except  by  the  official 

receiver 050 

Every  office  copy,  each  folio  of  72  words  .         .004 

On  every  record  of  trial 5     0     0 

or  sudi  less  sum  as  the  Court  may  specially  order. 

Every  allocatur  by  any  officer  of  the  Court  for  any 
costs,  charges  or  disbursements,  where  the  amount 
allowed  shall  not  exceed  4/.  .         .         .         .020 

Where  the  amount  exceeds  4/.,  for  every  2/.  allowed 
or  a  fraction  thereof 0     10 


0 

0 

0 

0 

0 

6 

0 

0 

0 

0 

1 

0 
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8. 


d. 


5    0 


0     0 


0     0 


2 


d. 

0 


Table  B.  £ 

Every  application  to  an  official  receiver  to  appoint 
a  special  manager 0 

Every  application  by  a  committee  of  inspection  to 
the  Board  of  Trade  for  a  local  banking  account  .     1 

Every  order  of  the  Board  of  Trade  for  a  local  bank- 
ing accoimt         .......     2 

On  one  copy  of  the  cash  book,  showing  assets  realized,  for- 
warded for  audit  by  the  official  receiver  or  trustee,  to  the 
Board  of  Trade,  a  fee  at  the  rate  of  1/.  upon  the  first  100/.  or 
fraction  thereof,  and  Sa.  upon  each  25/.  or  fraction  thereof 
beyond  100/.  on  the  gross  amount  of  the  assets  realised  and 
brought  to  credit.  This  fee  is  not  to  be  charged  where  a  fee 
has  been  taken  on  an  application  under  sections  18  or  23. 

Every  application  under  section  162  to  the  Board  of  Trade 
for  payment  of  money  out  of  the  bankruptcy  estates  account, 
2s.  6d.  . 

Tabl?  C.  £ 

High  bailiff  attending  Court  each  sitting        .        .    0 

Serving  every  bankruptcy  notice,  bankruptcy  peti- 
tion or  subpoBua  within  two  miles,  including  affi- 
davit of  servife 0 

Executing  every  warrant  of  seizure,  or  search  war- 
rant, or  warrant  of  apprehension,  or  order  of 
commitment  within  two  miles  of  Court-house 

Keeping  possession  under  a  warrant — for  each  day 
the  man  is  actually  in  possession ;  including  affi- 
davit of  possession  being  actually  kept    .         .     . 
(not  less  than  Ss,  6d,  of  the  above  sum  is  to  be 
paid  to  the  man  in  possession,  and  his  receipt 
produced.) 

High  bailiff's,  or  (in  the  London  Bankruptcy  Dis- 
trict) officer's,  man  travelling  to  place  of  pos- 
session, or  to  execute  a  warrant  of  or  order  of 

.  commitment,  or  to  serve  a  summons  or  subpoena, 
or  for  any  other  purpose  specially  directed  by  the 
Court,  per  mile 0 

His  time,  per  day,  where  distance  exceeds  10  miles    0 

His  expenses,  per  day 

If  high  bailiff  of  a  County  Court  or  bankruptcy 
officer  of  Supreme  Court  directed  by  the  Court 
personally  to  travel,  per  mile       .... 

If  high  bailiff  of  a  County  Court  or  bankruptcy 

officer  of  Supreme  Court  directed  by  the  Court 

^ .  personally  to  travel,  his  time,  per  day.    •        .    . 


3    6 


0  10    0 


0    4     6 


0 


0 

4 
4 


5 
6 
6 


0     0     7 


SOALBOF 

Costs. 


0  10.    0 
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8ciu  or      It   lugh  bailiff  ot  a  County  Court  or  Bankruptcy    £    m.   d. 
CO0TB.  officer  of  Supreme  Court  directed  by  the  Court 
personally  to  trayel,  his  expenses^  per  day  .        •    0  10    0 


Table  D. 

On  the  net  assets  realised  or  brought  to  credit  bj  the 
official  receiver,  whether  acting  as  interim  receirer  or  as 
trustee,  not  being  assets  received  and  spent  in  canying  on 
the  business  of  the  debtor,  6/.  per  cent. 

On  every  payment  under  section  162  of  money  out  of  the 
bankruptcy  estates  account,  5«.  on  each  20/.  ad  valorem  on  the 
amount  paid. 

£    s.    d. 
Boom  for  meeting  of  creditors,  summoned  by  official 

receiver,  for  each  creditor  present  personally  or 

by  proxy  at  each  meeting 0     10 

For  each  notice  to  creditor  of  a  meeting     .        ••010 

Keeping  possession,  per  day 0     4     6 

Travelling,  and  other  reasonable  expenses  of  official 
receiver  

For  official  stationery,  books,  and  forms,  each  estate, 

for  every  fifty  creditors,  or  less    .        .        .        .10    0 

Table  E. 

For  every  order  of  administration  under  section  122,  two 
shillings  in  the  pound  on  the  total  amount  of  the  debts 
schedulod  from  time  to  time,  excluding  any  fraction  of  a 
pound  in  such  total. 

Table  F. 

The  fees  and  allowances  payable  on  proceedings  had  after 
the  3 1st  day  of  December,  1883,  in  respect  of  any  matter 
which  was  pending  in  any  Court  having  jurisdiction  in  bank- 
ruptcy on  the  said  day,  shall  be  the  same  as  if  those  proceed- 
ings had  been  taken  before  such  day,  and  shall  be  applied  to 
the  same  puiposes. 

We,  the  undersigned  Lords  Commissioners  of  her  Majesty's 
Treasury,  do  hereby  sanction  the  foregoing  scales  of  fees  and 
per-centagcs,  and  do  direct  that  the  fees  to  be  taken  by  stamps 
shall  be  those  mentioned  in  Tables  A.  and  B.,  and  that  the 
foes  montionod  in  Tables  C,  D.  and  E.,  shall  be  taken  in 
money,  and  that  the  fees  and  allowances  referred  to  in  Table 
F.  shall  be  taken  by  stamps  or  money  according  as  they  have 
hitherto  been  taken:  in  respect  of  all  piooeedings  in  the 
High  Court  of  Justice  and  the  Court  of  Appeal,  the  stamps  to 
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be  used  shall  be  Judicature  fee  samps ;  and  in  reeroect  of  all      Bcalb  of 
o^er  proceedings  the  stamps  to  be  used  shall  be  iSankiuptcy        Costs. 
fee  stamps.  ' 

And  we  further  direct  that  the  stamp  shall  be  affixed  or  the 
money  paid  in  respect  of  eveiy  fee  before  the  proceeding  is 
had  in  respect  of  which  the  fee  is  payable,  and  that  the  charge 
to  be  made  by  the  London  Gazette  for  the  insertion  of  each 
notice  authorised  by  the  Act  or  Eulos  shall  be  ten  shillings, 
except  in  the  cases  of  estates  administered  under  Part  YJLl.  of 
the  Act,  in  whidi  cases  the  charge  shall  be  three  shillings  and 
fourpence. 

(Signed)  E.  W.  DUFF. 

H.  J.  GLADSTONE. 
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32  &  33  Vict.  c.  83. 

An  Act  to  provide  for  the  Winding-up  of  the  Business  oj  th( 
late  Court  for  the  Relief  of  Insolvent  Debtors  in  England^ 
and  to  repeal  Enactments  relating  to  Insolvency^  Banl- 
ruptey,  Imprisonment  for  Deht^  and  matters  comiecM 
therewith.  [9th  August,  1869.] 

Whereas  it  is  expedient  to  provide  for  the  Trinding-up 
of  the  business  of  the  late  Court  for  the  Relief  of  Insolvent 
Debtors  in  England : 

And  whereas  the  enactments  described  in  the  schedule 
to  this  Act  relate  to  insolvency  or  bankruptcy,  or  impri- 
sonment for  debt,  or  to  matters  connected  therewith,  and 
the  same  either  have  ceased  to  be  in  force,  or  on  the  com- 
mencement of  divers  Acts  of  the  present  session  will  cease 
to  be  in  force,  and  it  is  therefore  expedient  that  the  same 
be  expressly  repealed : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary. 

Short  title.  L  This  Act  may  be  cited  as  The  Bankniptcy  Repeal 

and  Insolvent  Court  Act,  1869. 
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2.  Tills  Act  shall  not  come  into  operation  until  the  day      g|  2-6. 
on  which  the  Bankruptcy  Act,  1869,  comes  into  operation.  Commence- 
which  day  is  hereinafter  referred  to  as  the  commencement  ^^^  ^^  '^®*' 
of  this  Act. 


PART  I.  PART  I. 

Teftiporarij  Provisions  respecting  Insolvent  Debtors, 

8.  Words  and  expressions  defined  or  explained  in  the  Gonfitraction 
Bankruptcy  Act,  1869,  shall  have  the  same  meaning  in  ^  ^^^    ^** 
this  part  of  this  Act. 

4.  The  Court  of  Bankruptcy  in  London  shall  have  all  Jnriadiction 
the  jurisdiction,  powers,  and  authorities  possessed  at  the  Debtors  oSiirt 
commencement  of  the  Bankruptcy  Act,  1861,  by  the  late  ^^^^^^^^ 
Court  for  the  Relief  of  Insolvent  Debtors  in  England  (in 

this  part  of  this  Act  called  the  late  Insolvent  Debtors 
Court)  in  relation  to  aU  matters  then  pending  in  that 
Court,  and  not  completed  at  the  commencement  of  this 
Act,  and  all  matters  at  the  commencement  of  this  Act 
pending  in  that  Court  or  in  the  County  Courts  under  the 
Acts  for  the  relief  of  insolvent  debtors  shall  (subject  to 
the  express  provisions  of  this  part  of  this  Act)  be  con- 
tinued and  completed  therein  as  if  this  Act  had  not  been 
passed. 

5.  Rules  of  Court  may  be  made  in  manner  provided  by  General  rules 
the  Bankruptcy  Act,  1869,  for  the  effectual  execution  of  q^^^^^ 
this  part  of  this  Act  and  of  the  objects  thereof,  and  the 
regulation  of  the  practice  and  procedure  in  proceedings 
thereunder,  and  the  provisions  of  the  Bankruptcy  Act, 

1869,  with  respect  to  the  making  of  Rules  of  Court  shall 
apply  accordingly. 

Until  rules  have  been  made  in  pursuance  of  this  section, 
and,  so  far  as  such  rules  do  not  extend,  the  principles, 
practice,  and  rules  on  which  Courts  having  jurisdiction  in 

w.B.  Q  Q 
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§§  6-8.     insolvency  have  heretofore  acted  in  dealing  with  insolvency 

proceedings  shall  be  observed. 
Delegation  of      6t  The  judge  of  any  Court  exercising  jurisdiction  under 
C^urt."  ^   ^    this  part  of  this  Act  may  delegate  to  the  registrar  or  to 

any  other  officer  of  his  Court  such  of  the  powers  Tested 

in  him  under  tliis  part  of  this  Act  as  are  allowed  by  the 

Iliiles  of  Comi  to  he  so  delegated. 

SaTjng  for  7,  AVliere  a  bankrupt  has  before  adjudication  of  bank- 

liability  under 
Insolvent        ruptcy  taken  the  benefit  of  any  Act  for  the  relief  of  in- 

^  ^"    ^  '  solvent  debtors,  nothing  in  the  Bankruptcy  Act,  1869, 

shall  interfere  with  the  operation  of  the  Act  of  which  he 

so  took  the  benefit,  in  respect  of  the  liability  of  property 

acquired  after  his  discharge  under  that  Act,  if  and  so  far 

as  any  such  liability  would  have  existed  if  the  Bankruptcy 

Act,  18G9,  had  not  been  passed. 

Provimon  for        8,  The  person  at  the  passing  of  this  Act  holding  the 

duties  of  pro-  ,  ,  .  . 

visional  an-      offico  of  provisional  and  official  assignee  of  the  estates 
eignee.  ^^j  effects  of  insolvent  debtors  shall  be  deemed  to  hare 

been  duly  appointed,  and  shall  (subject  to  the  provisions 
of  this  Act)  continue,  on  the  same  terms  on  which  he  then 
holds  that  office,  to  perform  the  duties  imposed  on  him  by 
or  under  the  Bankruptcy  Act,  1861,  or  any  other  Act. 
If  a  vacancy  occurs  in  that  office  at  any  time  after  the 
passing  of  this  Act,  the  Lord  Chancellor  may  appoint 
a  fit  pei-son  to  perform  the  remaining  duties  thereof,  who 
shall  receive  such  remuneration  as  the  Lord  Chancellor, 
with  the  concurrence  of  the  .  Commissioners  of  her 
Majesty's  Treasury,  from  time  to  time  directs,  and  the 
person  so  appointed  shall  have  all  the  powers  and  autho- 
rities of  the  person  who  is  at  the  passing  of  this  Act  the 
provisional  and  official  assignee ;  and  all  estates,  rights, 
and  effects  vested  at  the  time  of  the  vacancy  in  the  pro- 
visional and  official  assignee  shall,  by  virtue  of  such 
appointment,  become  vested  in  the  person  so  appointed. 
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and  the  like  appointment  on  a  vacancy  shall  be  made  and    §g  8-10* 
the  like  vesting  shall  hava  effect   from  time  to  time  as  * 

occasion  requires. 

9.  The  provisional  and  official  assignee  of  the  estates  Receiver  of 
and  effects  of  insolvent  debtors  and  the  person  for  the  Debtors 
time  being  appointed  to  perform  the  remaining  duties  of    ^^ ' 
that  office  shall  also  be  styled   the   receiver   of  the  late 
Insolvent  Debtors  Court,  and  as  such  he  shall  act  in  such 
manner  in  relation  to  the  receipt  and  custody  of  money 

paid  to  him  or  into  Court  in  respect  of  the  estates  6f  in- 
solvent debtors,  and  to  the  payment  thereof  out  of  Court, 
and  give  such  security  as  may  be  from  time  to  time  pre- 
scribed by  the  Rules  of  Court. 

The  accounts  of  the  provisional  and  official  assignee 
and  receiver  may  be  audited  by  such  person  and  in  such 
manner  and  at  such  times  as  may  be  prescribed  by  the 
Bules  of  Court. 

10.  The  taxing  masters,  clerks,  and  persons  (other  than  Clerks  and 
the  provisional  and  official  assignee)  at  the  commencement  iJ^I^^J 
of  this  Act  discharging  duties  connected  with  the  late  Jebiors 

,  ,  Court* 

Insolvent  Debtors  Court  shall  continue  to  discharge  the 
same  duties  as  at  the  commencement  of  this  Act;  and 
every  such  clerk  and  person  appointed  before  the  com- 
mencement of  the  Bankruptcy  Act,  1861,  shall  hold  his 
appointment  during  good  behaviour,  but  may  be  removed 
by  the  Lord  Chancellor,  by  order,  for  some  sufficient 
reason  therein  stated.  If  a  vacancy  happens  in  the  place 
of  any  clerk  or  person  to  whom  this  section  relates,  the 
Lord  Chancellor  may,  if  he  thinks  fit,  with  the  concurrence 
of  the  Commissioners  of  her  Majesty's  Treasury,  employ 
a  fit  person  to  discharge  the  duties  of  that  place ;  and  in 
the  event  of  the  duties  of  any  such  first-named  clerk  or 
person  ceasing,  he  shall,  if  the  Lord  Chancellor  thinks  fit, 
be  appointed  to  discharge  similar  duties  in  the  Court  of 

qq2 


\ 
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§§  10-14.    Bankruptcy  in  London  in  case  his  servicefl  are  required  in 

that  behalf,  and  if  not  so  appointed  his  office  sliall  "be 

aboluiihed)  and  he  shall  be  awarded  the  same  oompenBation 

as  if  his  office  had  been  abolished  by  the  Banfcraptiy  Act, 

1869. 

11.  [Repealed  l)y  Statute  Law  Rension  Act,  1883.] 

Salaries  of  12,  The  olcrks  and  persons  (other  than  the  provisioiial 

<»ni(  oM  of        and  official  assignee)  who  under  this  Act  discharge  duties 

""'^^*  connected  with  the  late  Insolvent  Debtors  Court  shall  as 

long  Us  they  discharge  such  duties  continue  to  receive  the 

same  salaries  as  at  the  commencement  of  this  Act. 

Sjavingr  for  13,  Nothing  in  the  Bankruptcy  Act,  1869,  or  this  Act 

annuBtion       shall  deprive  any  person  holding  at  the  conmiencement 
aUowance,&c.  ^j  ^^^  ^^^  ^^^  ^f^^^  ^^  pj^  ^  ^^^  j^^^  Insolvent 

Debtors  Court  of  any  benefit  to  which  at  or  after  the 
commencement  of  this  Act  he  is  or  may  become  entitled 
by  virtue  of  any  Act  relating  to  superannuation  allow- 
ances ;  and  the  senice  of  any  such  person  in  the  Court  of 
Bankruptcy  in  London  shall,  in  relation  to  superannuation 
allowance,  retiring  pension,  and  compensation  annuity  on 
abolition  of  office,  be  equivalent  to  service  in  the  late 
Insolvent  Debtors  Court ;  and  nothing  in  this  part  of  this 
Act  shall  prevent  any  person  from  being  deemed  an 
oflScer  of  the  Court  of  Bankruptcy  who  would  have  been 
deemed  such  if  this  part  of  this  Act  had  not  been  enacted. 
Winding  up  14.  For  the  purposo  of  winding  up  and  terminating  as 
bu^nesl*'^^^  quickly  as  possible  all  matters  at  the  commencement  of 
this  Act  pending  in  the  late  Insolvent  Debtors  Court  and 
in  County  Courts  imder  the  Acts  for  the  relief  of  insolvent 
debtors,  the  judges  of  the  Courts  in  which  the  same  are 
pending  shall  from  time  to  time  order  the  provisional  and 
official  assignee  of  the  estates  and  effects  of  insolvent 
debtors,  or  the  person  for  the  time  being  appointed  to 
perform  the  remaining  duties  of  that  office,  to  institute 
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and  carry  on  such  proceedings,  either  at  law  or  in  equity,  §§  14, 16 

Bs  the  judges  direct  for  compelling  creditors,  assignees,  ' 

and  others  to  account  for  and  pay  to  the  receiver  of  the 

late  Insolvent  Debtors  Court    assets    belonging  to  the 

estates  of  insolvent  debtors,  and  those  judges  shall  have  for  i  &  2  Vict. 

that  purpose  all  such  powers  and  authorities  as  were 

vested   in    the   late   Insolvent  Debtors   Court    in   coses 

where  the  Court  was  dissatisfied  with  the  account  of  an 

assignee. 

16.  For  the  purpose  of  winding  up  and  terminating  all  Termination 

o£  infiolTcnc^ 

matters  which  at  the  commencement  of  this  Act  may  be  causes, 
pending  in  the  late  Insolvent    Debtors   Court  and   in 
County  Courts  under  the  Acts  for  the  relief  of  insolvent 
debtors,  the  following  provisions  shall  have  effect,  namely, 
(1.)  Every  insolvency  shall  at  the  expiration  of  twelve 
months  from  the  commencement  of  this  Act  or 
at  the  expiration  of  twenty  years  from  the  date 
of  the  filing  of    the  petition    (whichever  last 
happens)  be  closed : 
(2.)  Before  the  expiration  of  the  said  twelve  months  or 
twenty  years,  as  the  case  may  be,  any  assignee, 
creditor,  or  other  person  interested  in  an  insol- 
vency may  apply  in  the  prescribed  manner  to 
the  Court  in  which  it  is  pending  to  have  the 
close  of    such   insolvency  postponed,  and    the 
judge  of  such  Court,  on  sufficient  cause  being 
shown  for  the  postponement,  may,  subject  to  the 
Bules  of  Court,  postpone  such  close  for  such 
period  and  on  such  terms  and  conditions  (if  any) 
as  he  thinks  just : 
(3.)  If  the  close  is  postponed  the  same  proceedings  may 
be  hod  before  the  expiration  of  the  period  of  post- 
ponement as  is  provided  by  this  section  before 
the  expiration  of  the  said  twenty  years : 
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§§  15-17*        (*!•)  If  sufficient  cause  for  postponement  is  not  sho^m 

before  the  expiration  of  the  said  twelve  months, 
or  twenty  years,  or  the  period  of  postponement 
(as  the  case  may  be),  or  of  such  further  period 
as  may,  subject  to  the  Rules  of  Courts  be 
allowed  for  an  application  by  the  Court  in  which 
the  case  is  pending,  the  insolvency  shall  at  the 
expiration  of  the  said  times  be  ipso  facto  closed, 
and  thereupon  the  insolvent  or  the  heirs,  devisees, 
or  personal  representatives  of  the  insolvent  (if  he 
is  dead)  shall  be  in  the  same  position  and  have 
the  same  rights  in  all  respects  as  if  the  insolvent 
had  been  bankrupt,  and  had  at  the  date  of  the 
closing  obtained  his  discharge  under  the  Bank- 
ruptcy Act,  1869 : 
(5.)  The  term  insolvency  in  this  section  includes  any 
proceeding  taken  to  obtain  protection  under  the 
Act  of  the  session  of  the  fifth  and  sixth  years  of 
her  Majesty's  reign,  chapter  one  hundred  and 
sixteen. 
Authorities  to  16,  The  powers  and  authorities  originally  conferred  by 
tive.  this  part  of  this  Act  on  the  Court  of  Bankruptcy  in 

London  and  the  County  Courts  shall  be  deemed  to  be  in 
addition  to  and  not  in  abridgment  of  or  substitution  for 
the  powers  and  authorities  vested  iu  them  under  the  Acts 
for  the  relief  of  insolvent  debtors. 
Account  of  17,  The  receiver  of  the  late  Insolvent  Debtors  Court 

Debtors  shall  keep  an  account  to  be  intituled  '^  The  Account  of 

the  late  Insolvent  Debtors  Court,"  and  there  shall  be 
transferred  to  that  account  the  account  kept  at  the 
passing  of  this  Act  by  the  accountant  in  bankruptcy,  in- 
tituled the  purposes  of  the  twenty-sixth  section  of  the 
Bankruptcy  Act,  1861,  and  so  much  of  the  accounts  kept 
by  the  said  accountant,  intituled  respectively  The  General 


Court. 
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Account  of  Bankrupts  Estates  and  The  TJnclaimed  Divi-  §|  17-20. 
dend  Account,  as  relates  to  insolvent  debtors,  and  so  much 
of  the  cash  and  securities  left  standing  in  the  name  of 
the  said  accountant  under  the  provisions  of  any  Act 
passed  in  the  present  session  respecting  the  funds  of  the 
Court  of  Bankruptcy  as  represents  part  of  the  sums 
standing  to  the  credit  of  the  accoimts  so  transferred  shall 
be  transferred  into  the  name  of  the  receiver  of  the  late 
Insolvent  Debtors  Court  to  the  account  of  the  late  Insol- 
vent Debtors  Court,  and  all  the  provisions  of  any  such 
Act  relating  to  the  Accountant  in  Bankruptcy  shall 
extend,  mutatis  mutandis,  to  the  receiver  of  the  late  In- 
solvent Debtors  Court. 

18.  The  sums  for   the   time   being  standing  to  the  Application  of 
account  of  the  late  Insolvent  Debtors  Court  shall  be  Debtors 
subject  to  the  orders  of  the  Court  of  Bankruptcy  in  oo*imt.**^' 
London  for  payment  of  any  dividend,  or  distribution  of 
any  money,  in  the  matter  to  which  any  part  thereof 
originally  belonged,  and  for  payment  of  any  money  paid 
into  the  late  Insolvent  Debtors  Court,  and  appearing  to 
be  omaccounted  for  or  not  duly  appropriated,  and  for  in- 
demnif  jdng  every  existing  and  past  provisional  and  official 
assignee,  and  eveiy  person  appointed  to  perform  the  re- 
maining duties  of  the  office  of  provisional  and  official 
assignee,  and  their  respective  estates,  against  costs  and 
expenses  incurred  or  to  be  incurred  in  any  action,  suit,  or 
proceeding. 

19#  [Repealed,  anicy  p.  377.] 

PART  II.  rART  IL 

20,  [Repealed  by  Statute  Law  Revision  Act,  1883.] 

Schedule. 
[Repealed  by  Statute  Law  Revision  Act,  1883.  J 
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RULES  OF  COURT 

lUXn  Dl  FCBSCAXCB  OF  TEM 

BANKRUPTCY  REPEATi  AND  INSOLYENT 

COURT  ACT,  1869. 

32  &  33  Vict,  a  83. 


Definition  of  Terms. 

S,  1.  1.  The  words  and  terms  defined  by  the  general  rules  made 

"^  in  pursuance  of  the  Bankruptcy  Act,  1869,  to  hare  certain 
meanings  shall,  for  the  purposes  of  the  Act  in  respect  of  which 
these  rules  are  made,  except  as  herein  provided,  have  similar 
or  analogous  meanings,  unless  the  context  implies  a  contraxy 
intention. 

**  The  Act "  shall  mean  the  Bankruptcy  Repeal  and  Insol- 

rent  Court  Act,  1869. 
'<  Court "  shall  mean  the  London  Bankruptcy  Court,  or  any 

Court  haying  jurisdiction  in  insolvency. 
**  Judge  "  shall  mean  the  chief  judge  in  Bankruptcy,  or  any 
judge  or  deputy  judge  of  any  County  Court  having 
jurisdiction  in  insolvency. 
**  Registrar  "  shall  mean  the  registrar  of  any  Couniy  Court, 

or  his  lawful  deputy. 
''  The  Receiver ''  shall  mean  the  receiver  of  the  late  Insol- 
vent Debtors  Court. 
.    '^  The  Provisional  Assignee  "  shall  mean  the  provisional  or 
official  assignee  of  the  estate  and  efPects  of  any  person 
who  has  taken  the  benefit  of  any  Act  for  relief  of  in- 
solvent debtors  in  England,  or  the  person  for  the  time 
being  appointed  to  perform  the  remaining  duties  of 
those  offices. 
''The  Examiner"  shall  mean  the  examiner  of  the  late 
Insolvent  Debtors  Court* 


RULES  OF  COURT.  & 

Practice.  E,  jj^_ 

2.  The  rules  of  practice  and  orders  of  the  late  Court  for  Z^Z  Z — 
Belief  of  Insolvent  Debtors  in  England  in  force  at  the  time  of 
the  passing  of  the  Bankruptey  Act,  1861,  shall  so  far  as  the 
same  are  applicable,  and  not  inconsistent  mth  these  rules,  be 
the  rules  and  orders  for  the  regulation  tA  the  practice  and 
proceedings  for  the  carrying  out  of  the  Act, 

Dtlegation  of  Potcert, 
S.  During  vacation,  or  during  the  illness  or  absence  from  Sectioti  6. 
any  reasonable  cause  of  the  chief  judge  in  bankruptcy,  the 
registrar  in  attendance  for  the  time  being  has  by  virtue  of 
these  rules,  delegated  to  him  all  the  powers  and  duties  of  such 
judge. 

4.  The  chief  judge  in  bankruptcy  may  delegate  to  the 
registrars  of  his  Court  such  of  the  powers  vested  in  him  by 
the  Act  as  such  judge  may  deem  expedient  to  delegate,  except 
the  power  to  make  an  order  to  commit  a  person  for  contempt. 

5.  The  judge  of  a  County  Court  may  delegate  to  a  registrar 
of  his  Court,  but  to  no  other  officer,  such  of  the  powers  vested 
in  him  by  the  Act  as  he  may  deem  expedient  to  delegate, 
except  the  power  to  make  an  order  to  commit  a  person  for 
contempt. 

6.  Every  order  made  by  a  registrar  while  acting  under  any 
delegated  power,  shall  have  the  same  force  and  validity  as  an 
order  made  by  the  judge,  but  the  registrar  may,  if  he  shall 
think  fit,  adjourn  any  matter  for  the  opinion  of  the  judge. 

Adj'oummenl. 

7.  The  examiner  or  registrar  may,  if  he  think  fit,  or  at  the 
request  of  any  party,  adjourn  any  mattw  coming  before  him 
for  the  consideration  of  the  judge. 

Proceedinfft. 

8.  In  matters  of  insolvency  the 

these  rules,  be  in  the  forms  hither 


9.  Affidavits  shall  be  written  o 
and  shall  be  intituled  according  U. 
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S,  8^14.        Affidavits  may  be  sworn  before  tbe  examiner  or  any  otHer 
-  officer  appointed  to  take  oaths  in  the  Court  as  heretofore,  or 
before  any  commissioner  for  taking  oaths  in  Chancery,  or  at 
common  law,  or  before  a  magistrate. 


Sectioa  6. 


ApplicatioM  to  the  Court. 

10.  Applications  to  the  Court  shall  be  intituled  in  the  same 
form  as  affidavits,  and  shall  be  according  to  the  form  in  the 
schedule  hereto,  unless  the  Act  under  which  the  application  is 
made  otherwise  directs. 

Examination  of  Insolvent  Debtors. 
Section  4,  and  11.  Application  for  an  order  for  the  further  examination  of 
110  ^98^  °  ^^  insolvent  debtor  touching  his  estate  and  effects,  shall  be 
made  in  the  form  hereinbefore  provided  for  other  applica- 
tions, and  shall  state  precisely  the  grounds  on  which  the  same 
is  made,  and  be  supported  by  affidavit,  and  shall  in  the  first 
instance  be  ex  parte,  for  a  rule  to  show  cause,  and  such  rule 
may  be  granted  by  the  judge  or  registrar. 

Rules  and  Orders, 
Seethedefini-  12.  Eules  and  orders  shall  be  sealed  with  the  seal  of  the 
diSw  **™*  London  Bankruptcy  Court,  or  with  the  seal  of  a  County  Court 
exercising  jurisdiction  in  insolvency,  and  shall  be  signed  by 
the  examiner  or  registrar,  as  the  case  may  be.  Orders  for 
payment  of  money  out  of  the  late  Insolvent  Debtors  Court 
shall  also  be  signed  by  the  chief  judge,  unless  he  is  absent  on 
vacation,  or  on  accoimt  of  illness,  then  they  shall  be  signed  by 
the  registrar  in  attendance. 

« 

Appeal, 

13.  Any  decision  or  order  made  by  the  chief  judge  shall  be 
subject  to  an  appeal  to  the  Court  of  Appeal  in  Chancery,  and 
any  decision  or  order  of  the  judge  of  a  County  Court  shall  be 
subject  in  the  first  instance  to  an  appeal  to  the  chief  judge. 

14.  An  appeal  shall  be  entered  within  tweniy-one  days  after 
such  decision  or  order  shall  have  been  made,  and  if  no  appeal 
be  entered  within  that  time,  the  said  decision  or  order  shall  be 
final. 
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15.  At  the  time  of  entering  an  appeal  notice  thereof  shall    ^^  16-21. 

be  given  by  the  appellant  to  the  Court  appealed  from,  by 

leaving  the  same  in  writing  with  the  examiner  or  registrar 
aforesaid,  who  shall  forthwith  file  the  same  with  the  pro- 
ceedings ;  and  a  similar  notice  shall  be  delivered  to  th,e  re- 
spondent seven  clear   days   before  the  day  appointed  for 

hearing. 

16.  At  or  before  the  time  of  entering  an  appeal,  the  party 
intending  to  appeal  shall  deposit  with  the  examiner  or  regis- 
trar aforesaid  such  sum,  not  being  less  than  ten  pounds,  and 
not  exceeding  forty  pounds,  as  the  Court  appealed  from  shall 
direct,  to  satisfy,  so  far  as  the  same  may  extend,  any  costs  the 
appellant  may  be  ordered  to  pay ;  and  in  the  absence  of  any 
such  direction  the  sum  deposited  shall  be  twenty  pounds. 

17.  Where  there  are  several  respondents  in  separate  in- 
terests, the  Court  may,  if  it  think  fit,  direct  a  separate  deposit 
to  be  made  as  to  every  such  respondent. 

The  Receiver, 

18.  The  receiver  shall  find,  for  the  proper  discharge  of  his      Section  0. 
duties,  sureties  to  the  extent  of  £6,000,  and  shall,  together 

with  such  sureties,  execute  a  joint  and  several  bond  to  the 
chief  judge  and  his  successors ;  or  he  may  give  the  security 
of  a  guarantee  society  for  the  said  amount  of  £6,000,  to  be 
approved  by  the  judge,  and  to  be  deposited  with  the  comp- 
troller. 

19.  In  the  bond  the  receiver  shall  be  made  liable  to  the 
whole  amount,  and  the  sureties  shall  guarantee  the  payment 
thereof  in  such  proportions  as  shall  be  approved  of  by  the 
judge. 

20.  The  receiver  shall,  on  pain  of  dismissal,  give  immediate 
notice  in  writing  to  the  comptroller  of  the  death,  bankruptcy, 
or  insolvency  of  any  or  either  of  his  sureties,  and  shall  forth- 
with cause  a  new  bond  to  be  executed  to  the  like  amount  by 
other  sureties,  to  be  approved  of  as  above. 

21.  The  receiver  shall,  on  the  first  day  of  Januaiy  in  every 
year,  or  within  one  week  thereafter,  make  a  declaration  in 
writing  and  file  it  with  the  comptroller,  that  to  the  best  of  his 
knowledge  and  belief  his  sureties  are  alive  and  solvent,  and 


604  BANKRUPTCY  REPEAL  AND  INSOLVENT  COURT  ACT,  1869. 

S.  21-26.   ^^^^  therein  any  change  of  reaidence  of  any  or  either  of  such 

sureties,  or  he  shall  deposit  with  the  comptroller  the  last 

receipt  for  premium  paid,  showing  that  the  guarantee  bond 
remains  in  force. 

22.  The  receiver  shall  keep  at  the  Bank  of  England  the 

moneys  transferred  to  him  under  the  provisions  of  the  Act, 

and  with  the  moneys  so  transferred,  and  all  moneys  hereafter 

received  by  him  as  receiver,  open  and  keep  an  account  there, 

to  be  intituled  '^The  account  of  the  late  Insolvent  Debtors 

Court."    The  said  account  shall  not  be  used  by  the  receiver 

for  his  private  purposes. 

Section  11  of        23.  When  the  quarterly  account  of  the  receiver  shall  show 

tioe  &o.  Act '  ^^^  ^^  ^^^^  balance  standing  to  the  credit  of  the  account 

32  &  33  Vict',   kept  by  the  receiver  at  the  Bank  of  England,  intituled  "  The 

section  n  of    &<>^^iAt  of  the  late  Insolvent  Debtors  Ck)urt,"  exceeds  the 

32  &  33  Vict,   sum  of  £6,000,  he  shall  transfer  any  excess  over  the  sum  of 

*     '  £5,000  (exclusive  of  any  fraction  of  a  pound)  to  the  account 

of  the  Commissioners  for  the  Beduction  of  the  National  Debt, 

and  shall  give  the  Treasury  and  the  said  Commissioners  notice 

of  such  transfer  being  made,  and  the  consolidated  fund  shall 

be  liable  to  the  extent  of  the  excess  so  transferred  to  make 

good  any  sum  of  cash  due  in  respect  of  the  estate  of  insolvent 

debtors. 

24.  Whenever  the  cash  balance  standing  to  the  credit  of 
the  said  account  is  less  than  £2,000,  the  Treasury  shall  forth- 
with, on  the  certificate  of  the  receiver,  to  be  approved  and 
countersigned  by  the  chief  judge,  caused  to  be  paid  into  the 
Bank  of  England  to  the  credit  of  the  account,  intituled  "  The  ac- 
count of  the  late  Insolvent  Debtors  Court,"  such  sum  out  of  the 
growing  produce  of  the  consolidated  fund,  as  may  be  required 
to  make  up  such  balance  to  the  sum  of  £5,000,  or  such  other 
simi  as  may  from  time  to  time  be  fixed  by  the  Treasury  and 
the  Lord  Chancellor. 

The  Accounts  of  the  Provisional  Assignee  and  other  Oficers. 

Section  9.  25.  The  provisional  assignee  and  the  receiver,  and  any 

other  officer  of  the  late  Insolvent  Debtors  Court  who  receives 
public  moneys,  shaU,  once  in  every  quarter  of  a  year,  deliver 
to  the  comptroller  an  account  in  duplicate,  made  up  to  the 
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Ifist  day  of  Uie  preceding  month,  of  bis  receipts  and  payments  £,  26-30. 
on  account  of  tlie  eetatee  of  insolvent  debtore,  toirether  with  


hiB  cash  book  and  his  bankers  pass  book  duly  made  up  and        **"  ' 
balanced,  and  any  other  books  in  his  possession  or  control 
which  may  be  required. 

26.  The  accounts  of  the  provisional  assig^nee  and  the  re- 
ceiver and  of  the  officers  aforesaid  shall  be  audited  by  the  comp- 
troller, or  such  person  as  he  (with  the  sanction  of  the  judge] 
Bhall  appoint,  and  when  audited  t^iaJl  be  signed  by  the  comp- 
troller, if  the  same  be  approved,  and  the  said  accounts  shall 
thereupon  be  treated  as  passed. 

Creditori'  Aitigntei  Account. 

27.  The  person  performing  the  duties  of  the  provisional  or  Section  li, 
official  assignee  may  in  any  case,  and  at  any  time  not  earlier 

than  three  months  from  the  date  of  the  appointment  of  a  cre- 
ditors' assignee,  apply  to  him  (and  so  from  time  to  time  until 
it  shall  appear  that  the  estate  is  wound  up  and  the  insolvency 
closed]  for  an  account  of  his  receipts  and  payments. 

28.  The  application  shall  be  made  in  the  form  in  the  sche- 
dule, and  sh^,  together  with  the  form  of  account  and  affi- 
davit in  the  schedule,  be  sent  by  post. 

29.  If  the  said  assignee  diall  not  file  an  account  and  affi- 
davit as  aforesaid  within  fourteen  days  after  he  shall  have 
been  applied  to  for  the  same,  the  person  performing  the 
duties  aforesaid  may  apply  to  the  Court  for  a  rule  calling  on 
him  to  show  cause  why  he  should  not  do  so,  or  be  conmiitted 
to  prison  for  contempt  of  Court,  and  why  he  should  not  pay 
the  costs  of  and  occasioned  by  his  default. 

Clotins  of  Catti. 

30.  Application  to  the  Court  for  postponing  the  close  of  an  SeotSon  16. 
insolvency  shall  be  made  in  the  form  hereinbefore  provided 

for  other  applications,  and  shall,  in  the  first  instance,  be 

«s  parte  for  a  rule  to  she 

Iq  support  disclosing  a 

debtor  is  entitled  to  pr 

in  the  assignee  under  th 

property,  and  in  whose 

to  be.    A  copy  of  the  oi 
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Seotioa  16. 


S.  30^6.  must  be  senred  on  the  insolvent  debtor  or  bis  representatire, 
and  any  other  parties  intended  to  be  bound  or  affected  therebj, 
in  such  manner  as  the  judg^  shall  direct.  When  an  order 
postponing  the  close  of  an  insolvency  shall  be  made,  the 
practice  heretofore  adopted  for  making  property  available  for 
creditors,  where  such  property  did  not  pass  to  the  assignee 
under  the  vesting  order  or  petition  (as  the  case  may  be),  shall 
be  followed. 


SectioDBH 
and  16. 


Winding  up  of  Business, 

81.  Assignees  shall,  as  expeditioiisly  as  possible,  wind  up 
estates  vested  in  them  respectively,  and  where  any  property 
vested  in  an  assignee,  whether  in  possession,  reversion  or 
remainder,  remains  undisposed  of  after  the  insolvency  shall 
have  been  closed,  the  assignee  shall  apply  to  the  Court  for 
directions  as  to  the  realization  or  sale  thereof. 

32.  The  creditors  whose  names  are  contained  in  the  schedule 
of  an  insolvent  debtor  shall  have  notice  of  such  application, 
which  notice  shall  be  sent  to  them  by  the  proper  officer  of  the 
Court  by  post,  according  to  their  addresses  in  the  schedule. 

33.  Where  the  person  performing  the  duties  of  the  provi- 
sional or  official  assignee  is  of  opinion  that  the  winding  up  of 
an  estate  is  delayed  through  the  conduct  of  a  creditors' 
assignee,  such  person  may  apply  to  the  Court  to  remove  such 
assignee,  and  to  appoint  him  assignee  in  the  place  of  such 
creditors'  assignee. 

Production  of  Records, 

1  &  2  Viot.  34.  Petitions,  vesting  orders,  and  all  other  orders  and  pro- 

o.  110,  8.     5.  pQg^ijjgg  ill  Court  shall,  upon  payment  of  the  usual  fees,  be 

produced  to  the  insolvent  debtor,  a  creditor,  or  the  attorney 

of  either. 

Office  Copies^ 

1  &  2  Viot.  35.  Copies  of  the  above  records  and  proceedings,  or  any  of 

c.  110,  B.  lOo.  ^QYCiy  shaU  bo  furnished  to  the  persons  aforesaid  on  payment 

of  the  usual  fees  for  the  same,  provided  that  the  judge,  or  the 

examiner  or  registrar  aforesaid,  shall  have  power  to  order  the 

production  of  such  records  and  the  furnishing  of  copies  to  any 

*her  person  on  being  satisfied  that  the  party  applying  for  the 
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some  ia  reasonably  entitled  thereto,  and  upon  payment  of  the  B.  35,  36. 

usual  fees.  

Taxatitm  of  Coilt. 
36.  No  order  for  payment  of  bills  of  costs  out  ot  the  estate 
of  on  insolvent  debtor,  other  than  the  costs  of  audit  which 
may  be  allowed  by  the  examiner  or  reg;istraT,  shall  he  made 
without  taxation ;  and,  except  in  County  Court  cases,  until 
the  solicitor  of  the  late  Insolvent  Debtors  Court  shall  have 
had  due  notice  of  the  appointment  to  tax,  who  shall  attend 
such  taxation  if  he  think  it  expedient  to  do  so. 


Btaups. 

Until  the  Lord  Chancellor  by  order  directs  that  fees  shall  be  "  1%e  Cbnita 

taken  by  means  of  stamps,  all  fees  shall  be  payable  in  money  (aaiaries^nd 

and  accounted  for  as  the  Treasury  shall  from  time  to  time  Fundsl  Aci^ 

dilMl.  H«9,''..l.. 


THE  SCHEDULE. 


1.  Headings  of  Affidavitt,  Applieattotu,  and  Lellert. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

,  holden  at  ]. 

Pursuant  to  the  Bankruptcy  Bepeal  and  Insolvent  Court 
Act,  1S69,  and  the  several  Acta  for  relief  of  insolvent  debtors 
in  England. 
In  Uie  matter  of  A.B.,  an  insolvent  debtor. 
No. 


2.  Application  to  the  Court. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  o 

,  holden  at  J. 

Application  on  behalf  of  ,  when  the  Court  will  b 

moved  by  (applicant  in  person,  or  Mr.  ,  counsel  o 

solicitor  far  the  applicant,  ai  the  case  may  he)  that 
[here  state  shortly  and  precisely  the  nature  of  the  application 
and  the  Act  of  Parliament  and  section,  if  any,  on  which  th 
application  is  grounded^. 
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Sched. 

—   ~     3.  Letter  atid  Affidavit  re/erred  to  in  General  Order  No,  28. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

,  holden  at  ]. 

Sib, 

In  pursuance  of  the  32  &  33  Vict.  c.  83,  and  of  a 
direction  given  by  the  Lord  Chancellor  as  to  business  pending 
in  the  lato  Court  for  Eelief  of  Insolvent  Debtors  in  Kngland, 
and  in  the  County  Courts,  relating  to  insolvent  debtors,  I  hare 
to  request  that  you  will  immediately  file  at  my  office  at  [here 
insert  place  of  office']  your  account  as  assignee  of  the  aoove 
estate  up  to  the  present  time. 

1  am  Sir, 

Your  obedient  servant, 

Provisional  [or  Official]  assignee. 

To  E.F. 

N.B. — Every  assignee  is  required,  at  the  end  of  three 
months  at  the  farthest  from  the  time  of  his  appointment,  io 
make  up  an  account  of  the  estate  and  effects  of  which  he  is 
assignee,  with  specific  dates  of  all  payments  and  receipts,  and 
to  make  oath  in  writing  before  any  person  before  whom  affi- 
davits are  directed  to  be  sworn,  that  such  account  contains  a 
fair,  just,  and  particular  account  of  such  estate  and  effects  got 
in  by  or  for  such  assignee,  and  of  all  payments  necessarily 
made  or  deducted  therefrom,  and  of  all  expenses  sought  to  be 
allowed  in  respect  thereof,  up  to  the  lame  of  filing  such 
account,  and  to  file  such  account  so  sworn,  together  with  a 
minute  concerning  the  probable  assets  of  the  estate  (if  any), 
at  the  late  Court  above  mentioned. 

In  case  no  property  or  effects  have  been  realised  or  received 
by  the  assignee,  the  word  "  nil "  must  be  written  on  both  sides 
of  the  account  before  it  is  signed,  and  the  said  account  and 
the  accompanying  form  of  affidavit  must  be  filled  up,  sworn 
to,  and  returned  to  me  as  (provisional  or  official)  assignee, 
whether  any  estate  has  been  realized  or  not. 

A  form  of  account  and  affidavit  is  enclosed,  and  take  notice 
that  you  will  be  liable  to  be  committed  to  prison  for  contempt 
of  Court  if  you  fail  to  comply  with  the  above  directions. 


Ak  AccotTNT  of  all  Moneys  received  and  paid  by  E.F, 
of  assigneeof  the  estate  and  effects  of  ^,7J.,  an  insolvent  - 

debtor,  to  the  day  of  18     inclusive. 

Da.  Cr. 


.|..|, 


Bitliinco  in  hand 


This  iH  the  account  referred  to  in  the 
afBdavit  of  E.F,,  sworn  before  me 
R.S. 
N.B. — The  law  costs  are  to  be  claimed   in  the  account, 
subject  to  taxation,  to  be  made  before  the  day  appointed  for 
audit,  but  the  amount  is  not  to  be  carried  out. 


Affidavit. 
I,  E.F.,  make  oath  and  say  as  follows : — 

1.  That  I  was  on  the  day  of  ,  18  , 
appointed  creditors'  assignee  of  the  estate  and  effects  of  the 
above-named  insolvent  debtor,  and  that  as  eu^'h  assignee  I  have 
conducted  the  realization  of  the  said  estate. 

2.  That  the  accounts  hereto  annexed,  containing  sheets 
of  paper,  the  first  sheet  whereof  is  marked  with  the  letter  A, 
is  true,  and  such  account  contains  entries  of  every  sum  of 
money  received  by  me  on  account  of  the  estate  and  effects  of 
the  above-narued  insolvent  debtor  \Jf  a  previous  accoiinl  hat 
been  _^led,  add  since  the  day  of  ,18  ,  here 
xnterl  the  date  of  the  fling  of  such  previous  account],  and  that 
the  payments  purporting  in  such  account  to  have  been  made 
by  me  have  been  so  mode. 

3.  That  the  reason  why  I  have  not  previously  filed  my 
account  in  the  late  Court  for  Relief  of  Insolvent  Debtors  {hen 
ttale  the  reaton). 
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Sched.         4.  That  as  such  assignee  as  aforesaid,  I  have  not,  and  no 

other  person  or  persons  has  or  have  by  my  order,  or  with  my 

knowledge,  received  or  paid  on  my  account  as  such  assignee 
any  moneys  on  account  of  the  said  estate. 

KF. 

,  the 


Sworn  at 

,  in  the  county  of 

day  of 

18    , 

Before  me. 

Minuto  to  be        Minute  concerning  the  probable  assets  of  the  estate.     {Set 
Bigned  by  the    i  &  2  Vict.  C.  1 10,  6.  62.) 

^^^'  HATHERLEY,  C. 

JAMES  BACON, 
14th  March,  1870.  Chief  Judge  in  Bankruptcy. 
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THE  BANKRUPTCY  DISQUALIFI 
CATION  ACT,  1871. 


34  &  35  Vict,  c.  50. 

An  Act  for  disqualify mg  Bankrupts  from  sitting  or  voting  in  §§  6,  7,  8. 
the  House  of  Lords.  [13th  July,  1871.]  

6.  If  any  person  disqualified  by  this  Act  from  sitting  Penalty  for 
and  voting  in  the  House  of  Lords  sits  or  votes  or  attempts  ^J^n  atting 
to  sit  or  vote  in  that  House,  or  in  any  Committee  thereof,  J*  v^fir  '^ 
he  shall  be  guilty  of  a  breach  of  privilege,  and  be  dealt  Lords, 
with  as  the  House  of  Lords  may  direct. 

7.  Where  a  peer  becomes  bankrupt  within  the  meaning  Certificate  of 
of  this  Act,  the  Court  having  jurisdiction  in  respect  of  ^^^*^^  ^^ 
such  bankruptcy  shall  cause  the  fact  of  such  peer  having 

become  bankrupt  to  be  certified  to  the  Speaker  of  the 
House  of  Lords  and  the  Clerk  of  the  Crown  in  Chancery, 
and  the  Speaker  shall,  as  soon  as  conveniently  may  be, 
inform  the  House  of  such  certificate,  and  a  record  of  such 
certificate  shall  be  entered  in  the  journals  of  the  House. 

8.  A  writ  of  summons  shall  not  be  issued  to  any  peer  Frohibiiion  of 
for  the  tune  being  disqualined  from  sittmg  or  voting  m  mons. 

the  House  of  Lords. 

The  rest  of  this  Act  has  been  repealed  by  the  Bankruptcy 
Act. 


kr2 
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COURTS  OF  JUSTICE  (SALARIES  AND 

FUNDS)  ACT,  1869. 

32  &  33  Vicr.  c.  91. 
An  Act  for  amending  the  Law  relating  to  SalarieSj  Expense*, 
and  Funds  of  Courts  of  Law  in  England. 

[9ih  August,  1869.] 

Whereas  it  is  expedient  tliat  the  expenditure  for  the 
Courts  of  Justice  should  be  (so  far  as  may  be)  defrayed  out 
of  moneys  to  be  provided  for  that  purpose  by  Parliament, 
or  out  of  the  Consolidated  Fund : 

And  whereas,  in  the  second  part  of  the  first  and  second 
schedules  to  this  Act,  there  are  shown  the  stock  and  cash 
which  on  the  several  days  mentioned  in  those  schedules 
belonged  to  the  Courts  of  Chancery  and  Bankruptcy  (as 
distinguished  from  the  stock  securities  and  cash  which  are 
the  property  of  the  suitors  therein)  : 

And  whereas  the  charges  on  such  stock  and  cash  are 
shown  in  the  third  and  fourth  schedules  to  this  Act : 

And  whereas  it  is  expedient  that  on  the  charges  thereon 
being  transferred  to  the  Consolidated  Fund  or  monejrs 
provided  by  Parliament,  the  said  stock  and  cash  should  be 
transferred  to  the  public : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 
§  1.  L  This  Act  may  be  cited  as  "  The  Courts  of  Justice 


Short  title.       (Salaries  and  Funds)  Act,  1869." 


PRELIMINARY. 
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2.  This  Act  shall  not  come  into  operation  until  the  first     §§  2-4. 
day  of  October,  one  thousand  eight  hundred  and  sixty-  commence-  ~ 
nine,  which  date  is  hereinafter  referred  to  as  the  commence-  ™ent  of  Act 
ment  of  this  Act. 

3.  In  this  Act — 

The  term  "  the  Treasury  "  means  the  Commissioners  Definition  of 
of  Her  Majesty's  Treasury  for  the  time  being,  or  any 
two  or  more  of  them : 

The  term  "  Court  o  Chancery  "  means  the  High  Court 
of  Chancery  of  England,  aixd  includes  all  offices  men- 
tioned in  the  third  schedule  to  this  Act : 

The  term  "  Court  of  Admiralty  "  means  the  High  Court 
of  Admiralty  in  England : 

The  term  "  Court  of  Bankruptcy  "  means,  except  where 
otherwise  expressly  mentioned,  the  Court  of  Bank- 
ruptcy in  London  as  constituted  at  the  passing  of  this 
Act,  and  the  District  Courts  of  Bankruptcy,  and 
includes  any  Court,  whether  constituted  before  or 
after  the  commencement  of  this  Act,  which  for  the 
time  being  exercises  the  powers  of  the  late  Court  for 
the  relief  of  insolvent  debtors  in  England,  so  far  as 
relates  to  such  late  Court. 

Court  of  Chancery. 

4.  As  soon  as  may  be  after  the  commencement  of  this  Transfer  of 
Act  the  Q-ovemor  and  Company  of  the  Bank  of  England  to  National 
shall,  upon  an  order  of  the  Lord  Chancellor  to  be  made  in  rionera?™™^' 
that  behalf,  and  without  any  draft  from  the  Accountant 
General,  or  act  done  by  him,  transfer  to  the  account  of 

the  Commissioners  for  the  Eeduction  of  the  National  Debt 
all  sums  of  stock  and  cash  which  on  the  commencement  of 
this  Act  may  be  standing  in  the  books  of  the  Bank  of 
England  in  the  name  of  the  Accountant  General  of  the 
Court  of  Chancery  to  the  credit  of  any  of  the  accounts 
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§§4-6. 


Indemnity  out 
of  Consoh* 
dated  Fund  to 
Ruiton  of 
Court  of 
Chanoery. 


Deficiency 
and  excess  of 
cash  balance 
to  credit  of 
Accountant 
General. 


described  in  the  seoond  part  of  the  first  schedule  to  this 
Act,  and  all  dividends  which  may  then  be  or  thereafter 
become  due  on  such  stock. 

5*  After  the  commencement  of  this  Act  the  Consoli- 
dated Fund  shall|  to  the  same  extent  as  the  stock  and 
cash  so  transferred,  be  liable  to  make  good  to  the  suitors 
of  the  Court  of  Chancery  the  debts  which  at  the  oom- 
mencement  of  this  Act  may  be  due  to  them  in  cash  from 
the  Court  of  Chancery  in  manner  stated  in  the  first  part 
of  the  first  schedule  to  th)s  Act,  and  the  Treasury  shall  in 
manner  provided  by  this  Act  cause  the  sums  required  for 
the  payment  of  such  debts  to  be  issued  out  of  the  Con- 
solidated Fund. 

6,  Whenever  the  Lord  Chancellor  certifies  in  writing 
to  the  Treasury  that  the  cash  balance  for  the  time  being 
standing  at  the  Bank  of  England  to  the  credit  of  the 
Accountant  General  of  the  Court  of  Chancery  is  less  than 
throe  hundred  thousand  pounds,  or  such  other  sum  as 
may  be  from  time  to  time  fixed  by  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury  (regard  being  had 
to  the  amount  required  for  carrying  on  the  business  of  the 
office  of  the  Accountant  General,  and  to  the  proper  remn* 
neration  of  the  Bank  of  England),  the  Treasury  shall 
forthwith  cause  to  be  paid  into  the  Bank  of  England  to 
the  credit  and  with  the  privity  of  the  said  Accountant 
General  to  be  applied  by  him  as  part  of  the  common  and 
general  cosh  of  the  suitors  of  the  said  Court,  such  sum  out 
of  the  growing  produce  of  the  ConsoUdated  Fund  as  may 
be  required  to  make  up  the  said  cash  balance  to  the  sum 
of  five  hundred  thousand  pounds,  or  such  other  sum 
as  may  from  time  to  time  be  fixed  in  manner  afore* 
said,  and  the  liability  of  the  Consolidated  Fund  imder 
this  Act  shall  bo  diminished  by  the  amount  of  the  sum  so 
paid. 
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Whenever  the  said  cash  balance  exceeds  the  sum  of  five  g§  0,  7. 
hundred  thousand  pounds,  or  such  other  sum  as  may  be 
fixed  in  manner  aforesaid,  the  Governor  and  Company  of 
the  Bank  of  England  shall,  upon  an  order  of  the  Lord 
Chancellor  (to  be  made  on  the  written  requisition  of  the 
Treasury),  and  without  any  draft  from  the  Accountant 
General,  or  any  act  to  be  done  by  him,  transfer  such 
excess,  or  such  part  thereof  as  may  be  specified  in  the 
order,  to  the  accoimt  of  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt,  and  on  such  transfer  being 
made  the  Consolidated  Fund  shall  be  further  liable  to  the 
extent  of  any  sum  so  transferred  to  make  good  to  the 
suitors  of  the  Court  of  Chancery  any  sum  of  cash  due 
from  the  Court  to  them. 

The  said  Accountant  General  shall  keep  an  account  in 
his  books  showing  the  amount  of  the  debts  due  from  the 
Consolidated  Fund  to  the  suitors  of  the  Court  in  respect 
of  all  sums  of  stock  and  cash  transferred  to  the  said  Com* 
missioners  under  this  Act. 

7t  Where  the  Lord  Chancellor,  in  pursuance  of  section  As  to  un- 
three  of  the  Act  of  the  session  of  the  sixteenth  and  seven-  ^e^  under* 
teenth  years  of  the  reign  of  Her  present  Majesty,  chapter  5Tpyict°V  9* 
ninety-eight,  "  for  the  further  reHef  of  the  suitors  of  the 
High  Court  of  Chancery,"  makes  an  order  for  carrying  any 
dividends  or  cash  to  the  credit  of  "  the  suitors  unclaimed 
dividend  account,"  the  dividends  and  cash  so  carried  over 
shall  be  paid  into  the  receipt  of  Her  Majesty's  Exchequer 
and  carried  to  the   Consolidated  Fund.     On  any  order 
made  by  the  Court,  under  section  two  of  the  same  Act  for 
paying  to  a  suitor  any  dividends  or  cash  so  carried  over, 
the  Treasury  shall,  if  required  in  writing  by  the  Lord 
Chancellor,  out  of  the  growing  produce  of  the  Consolidated 
Fund,  pay  the  same  into  the  Bank  with  the  privity  of  the 
Accountant  General  of  the  Court  of  Chancery  to  the 
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II  741.     credit  of  the  aooount  from  which  sach  dividends   were 
carried. 
Income  of  g.  After  the  oomxnencemeiit  of  this  Act  the  rent  of  any 

Court  of  .  •' 

Vhancerj  to  of  the  Masters'  offices  in  Southampton  Bmldings,  Chanoeiy 
Sited  IW. '  Lane,  all  brokerage  payable  by  the  broker  of  the  Conit  of 
Chancery  to  the  credit  of  the  suitors  fee  fund,  and  all 
sums  for  rent  received  by  the  solicitor  to  the  suitors  fund 
and  payable  by  him  to  the  credit  of  any  of  the  accounts 
or  funds  mentioned  in  part  two  of  the  first  schedule  to 
this  Act,  and  all  moneys  trhich^  but  for  the  passing  of  this 
Act,  tcottld  be  pat/able  to  the  credit  of  ant/  of  the  said  accounts 
or  funds  J  shall  be  paid  into  the  receipt  of  Her  Majesty*  s  jEr- 
chequer  at  such  times  and  in  such  manner  as  the  Treasury  may 
direct,  and  shall  be  carried  to  the  Consolidated  Fund. 

By  the  Statute  Law  Bevision  Act,  1883,  the  words  in  italics 
are  repealed.    This  seems  to  be  a  mistake. 

Court  of  Bankruptcy, 

9.  [Repealed  by  the  Statute  Law  Revision  Act,  1883.] 
Indcmnityout      10.  After  the  Commencement  of  this  Act  the  Consoli- 
dated Fund  to  dated  Fund  shall  be  liable  to  make  good  the  debts  due  in 
(5ourt*o?        ^^^^  irom  the  Court  of   Bankruptoy  in  respect  of  the 
Bankruptcy,    estates  of  bankrupts,  in  manner  stated  in  the  first  part  of 
the  second  schedule  to  this  Act,  and  the  debts  due  in  cash 
from  the  late  Court  for  the  Relief  of  Insolvent  Debtors  in 
England  in  respect  of  estates  of  insolvent  debtors,  in 
manner  stated  in  the  first  part  of  the  same  schedule,  and 
the  Treasury  shall  in  manner  provided  by  this  Act,  cause 
the  sums  required  for  the  payment  of  such  debts  to  be 
issued  out  of  the  Consolidated  Fund. 
Deficiency  U,  Whenever  the   Lord    Chancellor  certifies   to    the 

cash  balance  Treasury  that  the  cash  balance  for  the  time  being  standing 
Accountant  ^*  ^^^  ^^^  ^^  England  to  the  credit  of  the  Accountant  in 
ni  ?r"^'         Bankruptcy  is  less  than  fifty  thousand  pounds,  or  sudi 
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other  sum  as  may  from  time  to  time  be  fixed  by  the  Lord  §  U. 
Chancellor,  with  the  concurrence  of  the  Treasury,  (regard 
being  liad  to  the  amount  required  for  carrying  on  the 
business  of  the  office  of  the  Accountant  and  to  the  proper 
remuneration  of  the  Bank  of  England,)  the  Treasury  shall 
forthwith  cause  to  be  paid  into  the  Bank  of  England  to 
the  credit  of  the  Accountant  to  be  applied  by  him  as  part 
of  such  cash  balance,  such  sum  out  of  the  growing  produce 
of  the  Consolidated  Fund  as  may  be  required  to  make  up 
the  said  cash  balance  to  the  sum  of  one  hundred  thousand 
pounds,  or  such  other  sum  as  may  from  time  to  time  be 
fixed  in  manner  aforesaid. 

Whenever  the  said  cash  balance  exceeds  the  sum  of 
one  hundred  thousand  pounds,  or  such  other  sum  as  may 
from  time  to  time  be  fixed  in  manner  aforesaid,  the 
Governor  and  Company  of  the  Bank  of  England  shall,  on 
an  order  of  the  Lord  Chancellor  to  be  made  on  the  written 
requisition  of  the  Treasury,  and  without  any  draft  from  the 
Accountant,  or  act  done  by  him,  transfer  such  excess,  or 
such  part  thereof  as  may  be  specified  in  the  order,  to  the 
account  of  the  Commissioners  for  the  Beduction  of  the 
National  Debt,  and  on  such  transfer  being  made,  the 
Consolidated  Fund  shall  be  further  liable  to  the  extent  of 
the  sum  so  paid,  to  make  good  any  sum  of  cash  due  from 
the  Court  of  Bankruptcy  in  respect  of  estates  of  bankrupts 
and  insolvents. 

If  under  any  Act  passed  in  the  present  session  any  of 
the  duties  previously  performed  by  the  Accountant  in 
Bankruptcy  are  transferred  to  any  other  officer,  the 
provisions  of  this  section  shall  apply  in  the  same  mannei* 
as  if  they  had  been  separately  enacted  with  respect  to 
such  officer  and  his  office  and  the  duties  to  be  performed 
by  him^  and  such  officer  had  been  named  herein  instead 
of  the  said  Accountants 


CI^  f-r  27-    r  ;v<t:cx   ^u.ixii>  en)  iiMi$>f  act,  1S69. 


^•i.r.  -•  'j#  22.  *\J:-r  tie  <x.TLjn€3i<<ni^i.t  of  lids  Act  the  saLmes 

r-.kT/'^i '«       t^z^l  p  :*-*  1^5  vf  the  iu'i;re3  mentioned  in  the  first  parts  of 
i'ttsi"'    "^      tL»f  tlirl  !ii.  1  fvorth  sohehiles  to  this  Act  dull  he  paid  out 
of  iLe  G^na^/^ilitc*!  FuiiL 

Tpv  the  StoTate  Lav  Heri^ion  Act  18S3,  this  section  is 
r«  j'.vdlrr*!  »  Lit  as  it  relates  to  the  fourth  schedule. 

Corapecia-  13.  After  the  commencement  of  this  Act  all  cQmp<msa- 

M'iui.^^un^,  tl  .rua,  fKfnM'ons,  retiring  annuities, and  gnperannnaHonaUow- 
on  tAimia'  AY'^'*'^9  ^  that  date  charged  on  any  of  the  stock  or  oash 
▼c't^^  frtandiDg  to  any  of  the  accounts  mentioned  in  the  first  and 

second  schedules  to  this  Act,  or  on  the  interest  of  any  such 
stock,  and  the  salaries,  charges,  and  payments  described 
in  tlio  second  parts  of  the  third  and  fourth  schedules  to 
this  Act,  and  the  salaries  of  and  all  pensions  and  super* 
aimuation  allowances  which  may  he  granted  to  existing 
and  future  ofHcers,  clerks,  and  persons  employed  in  the 
Court  of  Chancery  or  the  Court  of  Bankruptcy,  and  the 
ex|)en5es  and  contingencies  of  those  Courts  and  of  the 
offices  therein,  and  all  other  sums  payable  imder  any  Act 
relating  to  such  Courts,  out  of  any  of  the  stock  and  cash 
transferred  imder  this  Act,  or  the  interest  of  such  stock, 
including  sums  payable  in  pursuance  of  section  sixteen 
of  The  Courts  of  Justice  Building  Act,  18G5  (which 
relates  to  the  piirchase  of  compensation  allowances),  and 
also  all  arrears  of  such  compensations,  pensions,  annui* 
ties,  allowances,  salaries,  charges,  and  payments  accrued 
before  the  commencement  of  this  Act,  shall  be  paid  out 
of  moneys  provided  by  Parliament  for  the  purpose. 

All  compensations,  pensions,  annuities,  allowances,  and 
salarios  payable  under  this  section  shall  be  deemed  to 
aceruo  from  day  to  day,  but  shall  be  payable  on  such  days 
as  the  Treasury  may  from  time  to  time  appoint. 
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If  the  moneys  provided  by  Parliament  ore  at  any  time  §|  13,  14. 
insufficient  for  the  purposes  mentioned  in  this  section,  the 
Consolidated  Fmid  shall  be  liable  to  make  good  such 
deficiency  to  the  same  extent  to  which  the  stock  and  cash, 
and  the  interest  of  such  stock,  transferred,  under,  this  Act, 
or  the  income  thereof,  are  liable  at  the  commencement  of 
this  Act. 

Notlung  in  this  Act  shall  deprive  any  person  who  at 
the  oommenoement  of  tliia  Act  enjoys  any  compensation, 
pension,  retiring  annuity,  superannuation  allowance,  or 
salary  mentioned  in  this  section,  of  his  right  to  continue 
to  receive  the  same  compensation,  pension,  retiring  an- 
nuity, superannuation  allowance,  or  salary,  or  of  any 
right  he  may  have  to  receive  any  progressive  or  pro- 
spective increase  of  salary  or  to  obtain  any  promotion  or 
succession,  or  any  pension,  retiring  annuity,  or  super- 
annuation allowance,  and  nothing  in  this  Act  shall  affect 
or  diminish  any  such  right. 

Officers  of  Court. 

14,  The  Treasury  may  from  time  to  time,  by  order  Appointment 
made  with  the  concurrence  of  the  Lord  Chancellor,  and  °^  o®^®"- 
also  with  the  concurrence  of  .the  Master  of  the  lloUs  in 
the  case  of  officers  who  are  appointed  or  whose  salaries 
are  fixed  by  the  Master  of  the  E^oUs,  either  solely  or 
jointly  with  the  Lord  Chancellor,  and  with  the  con- 
currence of  the  Judge  of  the  Court  of  Admiralty  in  the 
cose  of  the  officers  of  that  Court,  increase  or  diminish  the 
number  of  officers  in  the  Courts  of  Chancery,  Bankruptcy, 
and  Admiralty,  and  the  amoimts  of  the  salaries  of  such 
officers,  and  determine  the  conditions  on  which  they  are 
to  hold  their  offices,  and  regulate  the  expenses  and  contin- 
gencies incurred  in  respect  of  the  said  Courts  or  the  officers 
belonging  thereto. 
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fl  14, 16.  Anj  offioer  appointed  after  the  oommenoemoit  of  this 
Act  shall  take  his  ofiBoe  subject  to  any  order  that  msT 
thereafter  be  made  under  this  section  in  relation  to  the 
abolition  or  modification  of  his  office,  but  no  order  made 
under  this  section  shall,  without  his  consent,  apply  to  an? 
officer  holding  office  at  the  date  of  the  oommenoement  of 
this  Act,  and  when  the  conditions  on  which  any  officer  is  to 
hold  his  office,  and  the  salary  to  be  paid  to  him,  hare  been 
determined  by  any  order  under  this  section  for  the  time 
being  in  force,  no  subsequent  order  xinder  this  section 
shall  apply  to  such  officer  without  his  consent. 

Any  order  made  under  this  section  shall  be  laid  before 
both  Houses  of  Parliament  within  fourteen  days  after  it 
is  made,  if  Parliament  be  then  sitting,  or  if  not,  within 
fourteen  days  after  the  commencement  of  the  next  session. 
It  shall  also  be  published  in  the  London  Ghazette,  and 
when  so  published  shall  be  of  the  same  force  as  if  it  were 
enacted  in  this  Act,  but  subject  to  being  varied  or  repealed 
from  time  to  time  by  other  orders  made  in  like  manner 
under  this  Act,  and  any  enactment  inconsistent  with  such 
order  shall  be  repealed  from  and  after  the  date  of  any 
such  publication. 

The  tenn  ''  officer "  in  this  section  means  all  officers, 
clerks,  messengers,  and  persons  who  are  mentioned  in  the 
second  parts  of  the  third  and  fourth  schedules  to  this  Act, 
or  are  for  the  time  being  employed  in  the  scdd  Courts  of 
Chancery,  Bankruptcy,  and  Admiralty,  or  any  of  them, 
or  the  offices  connected  therewith. 

Buildings. 

Courtfland  15.  The  building  in  Basinghall-street  in  the  City  of 

^'       London  known  as  the  Court  of  Bankruptcy,  and  the 

buildings  in  Portugal-street,  Lincoln's  Inn  Fields,  formerly 

known  as  the  Court  for  Belief  of  Insolvent  Debtors^  (and 
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occupied  at  the  oommenoement  of  this  Act  by  the  officers    g§  16-17, 

of  that  Court,  and  by  the  Land  Eegifltry  and  the  Courts 

of  Justice  ConmussioUy)  shall,  with  the  sites  thereof,  con* 

tinue  vested  in    the    Commissioners  of   Her  Majesty's 

Works  and  Public  Buildings,  and  shall  be  appropriated  as 

the  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 

from  time  to  time  directs. 

On  the  commencement  of  this  Act  all  the  rights  and 
interest  of  the  District  Commissioners  in  the  buildings, 
then  used  for  the  District  Court  of  Bankruptcy,  and  in 
all  other  buildings  vested  in  the  District  Commissioners  as 
such,  and  in  the  sites  thereof,  and  in  all  furniture  and 
effects  belonging  to  the  District  Courts,  and  the  offices 
thereof,  shall  be  transferred  to  and  vest  in  the  Com- 
missioners  of  Her  Majesty's  Works  and  Public  Buildings, 
and  the  same  shall  be  appropriated  as  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Treasury,  from  time  to 
time  directs. 

Fees. 

16.  After  the  commencement  of  this  Act  the  Lord  Alteration  of 
Chancellor,  with  the  advice  and  consent  of  the  Lords  of  Ghanceiy. 
Justices  of  Appeal,  Master  of  the  Eolls,  and  Yice-Chan- 

cellors,  or  any  three  of  them,  and  with  the  concurrence  of 
the  Treasury,  may  from  time  to  time  by  order  increase, 
reduce,  or  abolish  all  or  any  of  the  existing  fees  and  per- 
centages (including  the  per-centage  on  estates  of  lunatics), 
and  appoint  new  fees  to  be  taken  in  relation  to  proceedings 
in  the  Court  of  Chancery,  or  in  any  of  the  offices  mentioned 
in  the  third  schedule  to  this  Act. 

Until  any  such  order  is  made,  the  fees  existing  at  the 
commencement  of  this  Act  shall  continue  to  be  taken. 

17.  After  the  commencement  of  this  Act,  the  Judge  of  Fees  in  Conrt 
the  Court  of  Admiralty  may  from  time  to  lime  by  order,  ^'  -^^"^^^^^y- 
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§S  17-21. 


Fees  in  Court 
of  Bank- 
ruptcy. 


Fees  to  be 
taken  by 
stamps. 


Stamp  to  be 
impressed  or 
adneslTe. 


General  rules 
to  be  made  by 
Treasury. 


ynth  the  concunenoe  of  the  Treascuy,  inGreasey  redaoe^  or 
abolish  all  or  any  of  the  existing  fees,  and  appoint  new 
fees  to  be  taken  in  relation  to  proceedings  in  the  Gout  of 
Admiralty. 

Until  any  such  order  is  made  the  fees  existing  at  the 
commencement  of  this  Act  shall  continue  to  be  taken. 

18.  After  the  commencement  of  this  Act  the  Lend 
Chancellor,  with  the  concurrence  of  the  Treasoiy,  may 
from  time  to  time  by  order  increase,  reduce,  or  abolish  all 
or  any  of  the  existing  fees,  and  appoint  new  fees  to  be 
taken  in  relation  to  proceedings  in  the  Court  of  Bank* 
ruptcy. 

Until  any  such  order  is  made  the  fees  existing  at  the 
commencement  of  this  Act  shall  continue  to  be  taken. 

19.  After  the  commencement  of  this  Act  all  fees  what- 
ever, or  payments  in  the  nature  or  lieu  of  fees,  for  the 
time  being  payable  in  the  Courts  of  Chancery,  Admiralty, 
and  Bankruptcy,  or  any  of  the  offices  therein,  induding 
the  per-centage  payable  out  of  estates  of  lunatics,  shall, 
except  so  fai  as  the  Lord  Chancellor  may  from  time  to 
time  otherwise  by  order  direct,  be  taken  by  means  of 
stamps,  and  if  taken  in  money  in  pursuance  of  any  saoh 
order,  shall  be  paid  into  the  receipt  of  Her  Majesty's 
Exchequer,  and  be  carried  to  the  Consolidated  Fund. 

20.  All  or  any  stamps  to  be  used  under  this  Act  shall 
be  impressed  or  adhesive,  as  the  Treasury  from  time  to 
time  direct. 

21.  The  Treasury,  with  the  concurrence  of  Ijie  LiOErd 
Chancellor,  or,  in  the  case  of  the  Court  of  Admiralt^r,  of 
the  Judge  of  that  Court,  may  from  time  to  time  make 
such  rules  as  seem  fit  for  regulating  the  use  of  stsonpa 
tmder  this  Act,  and  particularly  for  prescribing  the  appli- 
cation thereof  to  documents  from  time  to  time  in  use  or 
required  to  be  used  for  the  purposes  of  such  stamps^  and 
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for  insuring  the  proper  cancellation  of  adhesive  stamps  and   §§  21-24. 
keeping  accounts  of  such  stamps. 

22.  Any  document  which  ought  to  bear  a  stamp  under  Documents 
this  Act  shall  not  be  of  any  validity  unless  and  until  it  is  atampedto  be 
properly  stamped ;  but  if  any  such  document  is  through  "^^^**' 
mistake  or  inadvertence  received,  filed,  or  tised  without 

being  properly  stamped,  the  Lord  Chancellor  or  a  Judge 
of  one  of  the  said  Courts  may,  if  he  thinks  fit,  order  that 
the  same  be  stamped  as  in  such  order  may  be  directed,  and 
on  such  document  being  stamped  accordingly,  the  same 
and  every  proceeding  relative  thereto  shall  be  as  valid  as 
if  such  document  had  been  properly  stamped  in  the  first 
instance. 

23.  The  Conmiissioners  of  Inland  Bevenue  shall  keep  Beceipts  from 

.  X     J?      11  •     J    •  ^     £  Btampa  to  be 

a  separate  account  of   all  money  received  m  respect  of  paid  to  Con- 
stamps  under  this  Act ;  and,  subject  to  the  deduction  of  ^^*^ 
any  expenses  incurred  by  Ihose  Commissioners  in  the  exe- 
cution of  this  Act,  the  money  so  received  shall,  under  the 
direction  of  the  Treasury,  be  carried  to  and  form  part  of 
the  Consolidated  Fund. 

24.  The  Treasury  shall  cause  to  be  prepared  annually  Ammal 
(with  respect  to  the  Court  of  Chancery  and  the  Court  of  expenditure 
Bankruptcy  separately)  an  account  for  the  year  ending  the  cLSoIot  and 
thirty-first  of  March,  showing  on  the  one  side  the  follow-  Bankruptcy, 
ing  receipts : 

1.  The  dividends  or  interest  which  would  have  arisen 

from  the  stock  transferred  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt  under  this 
Act,  and  from  the  stock  and  securities  purchased 
with  cash  so  transferred,  if  such  stock  and  securities 
were  not  cancelled ; 

2.  All  imclaimed  dividends,  rents,  brokerage,  and  other 

sums  paid  into  the  receipt  of  Her  Majesty's  Ex- 
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§§  24-26,  chequer  under  this  Aot  in  respect  of  the  said  Goortfl 

respectively : 
3.  The  amount  received,  after  deducting  the  expenses,  in 
respect  of  fees  and  per-centages  taken  in  relation 
to  proceedings  in  the  said  Courts  respectively,  or  in 
any  of  the  offices  thereof ; 
and  showing  on  the  other  side  the  expenditure  during 
such  year  for  compensations,  pensions,  retiring  annuities, 
superannuation   allowances,   salaries,    charges,    expenses, 
and  payments  incurred  in  respect  of   the  said   Courts 
respectively. 

Where  any  sum  has  been  paid  in  pursuance  of  this  Act 
out  of  the  growing  produce  of  the  Consolidated  Fund  to 
the  credit  of  the  Accountant  Qeneral  of  the  Court  of 
Chanceiy,  or  the  Accountant  in  Bankruptcy  or  other  officer, 
such  allowance  shall  be  made  in  the  said  accounts  as  if  (m 
the  day  of  such  payment  an  amount  of  the  three  per  centum 
consolidated  bank  annuities  transferred  under  this  Aot  had 
been  sold  sufficient  to  raise  the  sum  so  paid. 

The  term  '^  Court  of  Bankruptcy  "  in  this  section  means 
the  Court  as  defined  by  this  Act,  or  as  constituted  by  any 
Act  of  the  present  session. 
Application         26,  So  much  of  the  Courts  of  Law  Fees  Act,  1867,  as 
80  A^si  Vict    r®^^^®''  ^  ^^®  account  with  respect  to  the  High  Court  of 
c.  122,  to  Ad-  Admiralty,  shall  be  construed  as  if  the  fees  therein  re- 
ferred to  were  the  fees  authorised  under  this  Act. 
Aocoimts  to         26.  Each  of  the  said  annual  accounts  prepared  in  pur- 
"nTdeficS^'"   suance  of  this  Act  shall  show  the  deficit  or  surplus  of 
and  com-        receipts  as  compared  with  expenditure,  and  the  second  of 

parifloii  for 

two  years.  each  such  yearly  accounts  and  every  subsequent  aoooiint 
shall  show  the  items  for  two  consecutive  years,  and  the 
increase  or  decrease  of  any  item  in  the  second  of  thoee 
years  as  compared  with  the  first. 


FEES.  625 

The  first  of  the  said  annual  accounts  shall  be  made  up  §g  26-31. 
for  the  period  between  the  commencement  of  this  Act 
and  the  thirty-first  day  of  March,  one  thousand  eight 
hundred  and  seventy. 

27t  Each  of  the  said  annual  accounts  prepared  in  pur-  Accounts  to 
suanoe   of  this  Act  shall  be  laid  before  both  Houses  of  Houses  of 
Parliament  within  one  month  after  the  thirty-first  day  of  l*a«^li*°^e'it- 
March  in  each  year,  if  Parliament  is  then  sitting,  or  if 
not,  then  within  one  -month  after  the  next  meeting  of 
Parliament. 

28.  If  in  any  year  there  is  a  deficit  on  either  of  the  Proviaioii  for 

1  J.  £  "jxi-  j.^         T-j/?*!.  deficit  on  ao- 

annual  accounts  as  aforesaid,  the  amount  oi  such  deficit  counts, 
ahall  be  debited  to  the  same  account  in  the  next  following 
year;  provided  that  no  such  deficit  shall  be  debited  to 
any  account  unless  and  until  there  has  been  in  some  year 
a  surplus  on  the  same  account,  and  after  there  has  been 
such  a  surplus  the  deficit  (if  any)  of  every  subsequent 
year  shall  be  so  debited,  but  not  that  of  any  year  previous 
to  that  in  which  there  first  was  a  surplus. 

Miscellaneous. 

29.  The  provisions  of  this  Act  with  respect  to  the  Saving  for 
Court  of  Bankruptcy  shall  be  subject  to  any  provisions  Bessionf"^*^ 
made  with  respect  to  that  Court  by  any  Act  pcussed  in  the 

present  session. 

30.  The  Commissioners  for  the  Eeduction  of  the  National  Application  of 

stock  and  cash 

Debt  shall  apply  all  cash  transferred  to  them  in  pursuance  transferred  to 
of  this  Act  in  reduction  of  the  National  Debt  in  the  same  rio^^for 
manner  as  if  such  cash  were  a  surplus  of  the  annual  n^J^*^*^^' 

revenue.  ^®^*' 

[The  rest  of  this  section  is  repealed  by  the  Statute  Law 
Ecvision  Act,  1883.] 

31.  The  Treasury  shall  cause  to  be  kept  by  such  persons  Accounts. 

and  in  such  manner  as  they  may  from  time  to  time  direct, 
w.B.  s  s 
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§§  31-84.  accounts  of  the  liability  of  tlie  Consolidated  Fund  under 
this  Act. 

[The  rest  of  this  section  is  repealed  by  the  Statute  Lav 
EerisionAct,  1883.] 

Orden  b^  32.  The  Lord  Chancellor  may  from  time  to  time  make 

oellor.       '     such  Orders  as  he  may  think  necessary  for  carrying  this 
Act  into  effect. 

Ttearary  may  33.  The  Treasury  from  time  to  time  may  make  such 
tioDM.^^^^^^^'  rules  and  regxdations  and  issue  such  order  conceniing  the 
form  and  mode  of  transmission  of  certificates  and  Toudiers, 
and  otherwise  for  checking,  controllings  and  regulating 
the  payment  of  the  charges  transferred  by  this  Act  to  the 
Consolidated  Fund  or  moneys  proYided  by  Parliament, 
and  for  enforcing  and  regulating  the  accounting  for  and  due 
payment  of  t/ie  stock  and  moneys  to  be  transfcfTed  to  the 
Commissioners  for  the  Reduction  of  the  National  Debt ^  or  to  be 
carried  to  the  Consolidated  Fund  under  this  Act^  as  they  may 
think  fit ;  and  a  return  of  any  such  rules  and  regulations 
which  may  be  issued  by  the  Treasury  shall  be  laid  before 
both  Houses  of  Parliament  within  six  weeks  from  the  date 
of  the  issue  thereof,  if  Parliament  be  then  sitting,  and  if 
it  be  not  then  sitting,  within  six  weeks  from  the  day  of  the 
next  ensuing  meeting  of  Parliament. 

[The  words  in  italics  are  repealed  by  the  Statute  Law 

Eevieion  Act,  1883.] 

34.  [Repealed  by  the  Statute  Law  Revision  Act,  1883.] 
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THIRD  SCHEDULE. 


Part  I. 
Salaries  and  Pensions  charged  on  the  Consolidated  Fund. 


Fonda  oat  of  whidi  Solanos 
are  now  payable. 

Salazies. 

Acta. 

• 

Consolidated  Fond   .... 

Lord  Chancellor. 

Lords  Commiflsioners  of  the 

Great  Seal. 
Lords  Jtutieei  of  Appeal. 
Master  of  the  Bolls. 
Vice-  Chancellors. 

15  &  16  Yiot.  0.  87,  B.  16. 

PartII. 

Salaries  and  Expenses  of  the  Court  of  Chancery  payable  out  of  Moneys 

provided  by  Parliament  for  the  purpose. 


Funds  oat  of  which  Chaiges 
are  now  payable. 


Chai]gtefl,  Expenses, 
and  Contingaicies  of  Offices. 


Acts. 


Suitors  Fee  Fund  . 
Consolidated  Fund 


Consolidated  Fond   .... 


Suitors  Fee  Fond 

Suitors  Fund  .*. 

Surplus  Interest  Fund. . 

Consolidated  Fund   .... 
Suitors  Fee  Fund 


Lord  Chancellor. 

Salazies  of  principal  secre- 
tary, gentleman  of  the 
ehatnber,  purse  learer, 
train  bearer,  porter,  and 
tnessenger  to  Great  Seal, 
and  messenger  to  Lord 
Chancellor  when  out  of 
town. 
„  secretary  of  presenta- 
tions and  secretary  of 
commissions. 


>» 


n 


clerks  to  principal  se- 
cretary. 

ushers,  tipstaves,  per- 
sons to  keep  order  in 
court,  stokers,  and  court 
keepenrs. 
Expenses  of  office  of  derk  of 

presentations. 
Expenses  and  contingencies  of 
the   court    and    of    above 
officers. 


3  &  4  Will.  4,  c.  84. 

15   &  16  Yiot.  0.  87,  and 

orders  of  Court  of  Chan- 

eery. 


3  &  4  WiU.  4,  c.  84. 

3  &  4  Vict.  c.  94. 

15  ft  16  Yiot.  c.  87,  and  orders 

of  Court  of  Chancery. 
3  &  4  Yiot.  0.  94. 

50  Geo.  3,  c.  164  (Local  and 

Personal). 
3  &  4  Yict.  c.  94. 
3  ft  4  Will.  4,  c.  94. 
3  ft  4  Will.  4,  c.  84. 

15   ft    16  Yict.  c.  87,  and 
orders  of  Court  of  dw 
eery. 
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Foadii  (^nt  of  whi<  h  rharg«i« 
are  now  pktyAbk. 


and 


oi  Ofloet. 


Suitora  Fand 

SurploA  Interest  Fund, 


Suitora  Fee  Fund 


Court  of  Appeal. 

SaUrieR  of  secretaries,  clerks  :  14  ft  15  Vict.  c.  83. 

of    the     chamber,    ushers,    30  &  31  Vict.  c.  87. 

train  bearers,    and  persons  ' 

to  keep  order  in  coort.  ' 

Expenses  and  oontingencieB  of  I  15  &  16  Vict,   c   87,  aid 

court.  I    ordflraofCoviztafCfaaBoey. 


Suitors  Fee  Fund 


Consolidated  Fond. 


Suitors  Fee  Fund 


Suitors  Fund  and 
Surplus  Interest  Fund 


Siiitors  Fee  Fund. 


Master  of  the  Rolls. 

Salaries  of  chief  secretary, 
secretary  of  causes,  gentle- 
men of  the  chamber,  train- 
bearer,  clerks,  ushers,  &c. 

Salaries  of  preacher  and 
reader  and  clerk  of  Bolls 
Chapel,  and  expenses  and 
oontmgencies  of  Rolls  Chapel. 

Salaries  of  chief  clerks ...... 

, ,  j unior  clerks  and  addi- 
tional junior  clerks. 


}i 


assistant  clerks 


Expenses  and  contingencies 
of  court  and  offices  and 
chambezB* 


'  7  Wm.  4  4  1  Vict,  c  4«. 

5&  evict,  c.  103. 
'  15  ft   16  Vict,   c    87,  and 
I    orders  of  Court  of  Chaneefj. 
:  7  Will.  4  ft  i  Vict,  c  46. 


15  ft  16  Vict.  c.  80. 

18  ft  19  Vict.  o.  134. 

27  ft  28  Vict.  0.  15. 

30  ft  31   Vict,   c   87,   and 

orders      of       Court      si. 

Chancery. 
3  ft  4  Vict,  c  94. 
30  ft  31  Vict.   c.    87,   and 

orders  of  Court  of  Ohanoerf . 
15  ft  16  Viot.  0.  87. 


Suitors  Fund  and 
Surplus  Interest  Fund. . 


Suitors  Foe  Fund 


Suitors  Fund, 

Surplus  Interest  Fund, 

and 
Suitors  Fee  Fund 


Fifctf-  Chancellors. 

Salaries  of  secretaries,  clerks 
of  the  chamber,  ushers, 
train-bearers,  and  porters  of 
Vioe-ChanoeUors. 


Salaries  of  chief  dorks, 


Salaries  of  junior  clerks,  addi- 
tional junior  clerks,  and 
assistant  clerks. 
„    persons  to  keep  order  in 
courts. 
Expenses  and    contingencies 
of  court   and    offices    and 
ohambors. 


53  Geo.  3,  e.  24. 

55  Goo.  3,  0.  64. 

6  Vict.  c.  5. 

15  ft  16  Viot.  o.  80. 

30  ft  31  Vict.  c.  87,  and 

orders  of  Court  of  Chanoerj. 
15  ft  16  Viot.  0.  80. 
18  ft  19  Vict.  0. 134. 
27  ft  28  Vict.  0. 15. 
30  ft  31  Viot.  c.   87,  and 

orders  of  Court  of  Chanoery. 
3  ft  4  ^ct.  o.  94. 
15  ft  16  Vict.  o.  80. 
18  ft  19  Viot.  c.  134. 
27  ft  28  Vict.  o.  15. 
30  ft  31  Vict.  0.   87,   and 

orders      of       Court       of 

Chancery. 
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Fundi  ontot  whidi  Chugea 


Suitors  Fm  Fond   . 


Suitors  Fee  Fond  . 


Chancery  Office*. 
S&Urieg,  ezpensea,  and  eou- 
tinffeDciea  of  re^tnis  uid 
clenu,  incladiiig  clerk*  of 
entries  and  auisttuit  clerks 
and  bag-bearers, 

SalorieB,  expenses,  and  con- 
tingencicfl  of  accountant 
general  [including  Ms  salarjr 
as  master),  and ofliisoffloen. 


Suitors  Fee  Fund  . 

Suitors  Fee  Fund  , 

Suitors  Fee  Fund  . 

Suitors  Fee  Fond  . 

Soitors  Fee  Fond  . 


Salaries,  expenses,  and  con- 
tingencies of  examiners  and 
clerks. 

Salatiee,   expenses,   and  con- 

and  their  clerks  and  mes- 
sen^rs. 

Salaries,  expenses,  and  oon- 
tingenciF»  of  clerks  of  records 
and  writs  and  tlieir  clerks, 
and  master  of  reports  and 
entries,  and  clerks  of  report 
ofBce. 

Salaries,  eipenstfl,  and  con- 
tingenciee  of  clerk  of  enrol- 
ments and  clerks. 

Salaries,  expenses,  and  con- 
tingencies of  clerk  of  petty 
bag  and  bis  clerk. 

Salary,    expenses,    and    oon- 
.'    tingencies    of    solicitor    to 
Suitors  Fund,  ittdodiug  oasis 
of  coDtemptii. 
.  Sal 
.   Sal 


Soitors  Fee  Fund  . 


3  &  4  Will.  1,  c.  n. 

3  &  4  Vict.  c.  94. 

5  Vict.  c.  6. 

&  Ifi  Vict.  0.  83. 
3&  19  Vict.  0.  134. 
30   k   31   Vict.   0.   87,   sad 
orders  of  Court  of  GbauoeiT. 
2  Geo.  I.e.  32. 
2  Geo.  2,  0.  24. 

4  Oeo.  3,  c.  32. 

6  Qeo.  3,  c.  28. 
9  Oeo.  3,  0.  19. 
32  Oeo.  3,  0.  42. 

}  Oeo.  3,  c.  128. 
iOeo.  3,0.  129. 

5  Oeo.  3,  0.  64. 
A  4  Vict,  0.  94. 

15  &  15  Vict.  c.  87,  and 
orders  of  Court  of  Cbanoery. 
SO  Oeo.  3,  c.  cliiv. 

6  t  16  Vict.  0.  86. 
8&17Vict.  0.  22. 

5  JE  6  Viot  c.  103. 
15  k  IS  Vict.  c.  87. 

30  &  31  Vict.  0.  S7,  and 
orders  of  Courtof  Chancerr. 

3  &  4  Will.  4,  c.  94. 

3  &  6  Vict.  c.  103. 

18  &.  19  Vict.  c.  134. 

30  &,  31  Vict.  0.  87,  and 
orders  of  Courtof  Chancery, 

5  4  6  Vict.  c.  103. 
30   &   31   Viot.   c.   87,   and 
ordeiB  of  Court  of  Chanoery . 


'ders  ot  Court  of  Chancer?. 
&  16  Vict.  0.  87,  and 
irders  of  Courtof  Chancery, 
'ders  of  Court  of  Chanceiy. 
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Fund*  out  of  which  CharffM  ,  durppes,  Ezpenaei, 

tfo  now  payable.  ■       and  Contmgendes  of  OIBoea. 


Matferi  tn  Lunacy ^  Registrar  in  Lunacy ,  Visitors  of  Lunatics, 
Suitors  Fee  Fond  '  Salaries  of  masters  in  Innacy  ;  6  ft  6  Vict,  c  84 


and  their  clerks. 


Suitors  Fee  Fund 
Suitors  Fee  Fund 


I 


»f 


»» 


registrar    in    lunacy  ^ 
and  clerks. 

risitors  of  lunatics, 
and  secretary  and 
clerks  to  visitors. 

Suitors  Fee  Fund   Expenses  and  contingencies 

of  office. 


8  ft  9  Vict,  c  100. 
16  &   17  Vict,   c,   70,  asd 
ordersof  Conrtof  Ouncerr. 


16  ft  17  Vict,  e,  70. 
25  &   26   Vict.   c.   86,  a:^ 
ordersof  Conrtof  Chanosy. 


Commissioners  in  Lunacy, 


Consolidated  Fund , 


Balance  required  to  meet 
salaries,  costs,  charges,  and 
expenses. 


3  ft  4  WtXL  4,  o.  84. 
8  ft  9  Viot.  c.  100. 


Fees  of  office  and  dividend 
on  Fund  (G.)  in  second 
schedule 


Clerk  of  the  Crown, 
Salary  of  and  expenses  and  I  3  &  4  Will.  4,  c.  84. 


contingencies  of  office  of 
clerk  of  the  Crown  in 
Chancery. 


15  ft  16  Vict.  c.  87. 


[The  words  in  itcdics  are  repealed  by  the  Statute  Law  Bevision  Act,  1883.^ 


FOTJETH  SCHEDTJLB. 


Part  I. 
[^Repealed  hy  the  Statute  Law  Revision  Act,  1883.^ 
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PartII. 

Salaries  and  Expenses  of  the  Court  of  Bankruptcy  payable  out  of  Moneys  to 

he  provided  by  Parliament /or  the  purpose. 


Fonda  out  of  which  Chaxg«s 
an  now  payable. 


Chief    BegiBtrar*8    Ao- 
oount. 


Chai]p;es,  Ezpenaea, 
and  Contingencies  of  Offlcea. 


Chief  Registrar's  Ac- 
count, the  amonnt  be- 
ing repaid  to  that  Fond 
out  uf  moneys  provided 
by  Parliament. 

Chief  Registrar's  Ac- 
count, the  amount  be- 
ingpartly  repaid  to  that 
Fund  out  of  moneys  to 
be  provided  by  Parlia- 
ment. 


Salaries  and  pensions  of  Chief 
Registrar,  Registrar's  Ac- 
countant, Taxing  Master, 
Official  Assignees,  Clerks, 
Ushers,  Messengers,  and 
other  officers  and  clerks, 
and  the  expenses  and  con- 
tingencies of  the  London 
and  District  Courts  of  Bank- 
ruptcy and  costs  of  prosecu- 
tions of  bankrupts. 

Compensations  and  pensions  to 
holders  of  abolished  offices 
and  former  commissioners  of 
bankrupts. 

Salaries,  expenses,  and  con- 
tingencies of  officers  of  late 
Court  for  Relief  of  Insolvent 
Debtors. 


Acts. 


6  &  6  Vict.  c.  122. 
12  &  13  Vict.  c.  106. 
24  &  25  Vict.  c.  134. 


24  &  25  Vict.  c.  134,  b.  85. 


24  &  25  Vict.  c.  134,  s.  30. 


FIFTH  SCHEDULE. 


[^Repealed  by  the  Statute  Law  Revision  Act,  1883.] 


640 


THE  BILLS  OF  SALE  ACT,  1878. 


Short  title. 


Commence- 
ment. 


Application 
of  act. 


Interpreta- 
tion of  terms. 


41  &  42  Vict.  c.  31. 

An  Act  to  consolidate  and  amend  the  Laic  for  preventing 
Frauds  upon  Creditors  by  secret  Bills  of  Sale  of  Personal 
Chattels.  [22nd  July,  1878.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the 
law  relating  to  bills  of  sale  of  personal  chattels : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

L  This  Act  may  be  cited  for  all  purposes  as  the  *^  Bills 
of  Sale  Act,  1878." 

2.  This  Act  shall  come  into  operation  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  seventy- 
nine,  which  day  is  in  this  Act  referred  to  as  the  commence- 
ment of  this  Act. 

3.  This  Act  shall  apply  to  every  bill  of  sale  executed 
on  or  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  seventy-nine  (whether  the  same  be  absolute, 
or  subject  or  not  subject  to  any  trust)  whereby  the  holder 
or  grantee  has  power,  either  with  or  without  notice,  and 
either  immediately  or  at  any  future  time,  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  or  made 
subject  to  such  bill  of  sale. 

4.  In  this  Act  the  following  words  and  expressions  shall 
have  the  meanings  in  this  section  assigned  to  them  respeo 
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tively,  unless  there  be  something  in  the  subject  or  context        §  4. 

repugnant  to  such  construction  (that  is  to  say),  "^ 

The  expression  "  bill  of  sale  "  shall  include  bills  of  sale, 
assignments,  transfers,  declarations  of  trust  without 
transfer,  inventories  of  goods  with  receipt  thereto 
attached,  or  receipts  for  purchase  moneys  of  goods, 
and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities  or  licences  to  take  pos- 
session of  personal  chattels  as  security  for  any  debt, 
and  also  any  agreement,  whether  intended  or  not  to 
be  followed  by  the  execution  of  any  other  instrument, 
by  which  a  right  in  equity  to  any  personal  chattels, 
or  to  any  charge  or  security  thereon,  shall  be  con- 
ferred, but  shall  not  include  the  following  documents ; 
that  is  to  say,  assignments  for  the  benefit  of  the  cre- 
ditors of  the  person  making  or  giving  the  some, 
marriage  settlements,  transfers  or  o^igmnents  of  any 
ship  or  vessel  or  any  share  thereof,  transfers  of  goods, 
in  the  ordinary  course  of  business  of  any  trade  or 
calling,  bills  of  sale  of  goods  in  foreign  parts  or  at  sea, 
bills  of  lading,  India  warrants,  warehouse-keepers' 
certificates,  warrants  or  orders  for  the  delivery  of 
goods,  or  any  other  documents  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing,  or  purporting  to  authorize, 
either  by  indorsement  or  by  delivery,  the  possessor  of 
such  document  to  transfer  or  receive  goods  thereby 
represented : 
The  expression  "  personal  chattels  "  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  (when  separately  assigned 
or  charged)  fixtures  and  growing  crops,  but  shall  not 
include  chattel  interests  in  real  estate,  nor  fixtures 

W.B,  T  T 
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§1  4,  6.  (except  trade  machineiy  as  hereinafter  defined),  yAm 

assigned  together  with  a  freehold  or  leasehold  interest 
in  any  land  or  bnilding  to  which  they  axe  affixed,  nor 
growing   crops  when  assigned    together  with  any 
interest  in  the  land  on  which  they  grow,  nor  shaiefi  or 
interests  in  the  stock,  funds,  or  securities  of  asj 
government,  or  in  the  capital  or  property  of  incorpo- 
rated or  joint  stock  companies,  nor  ohoses  in  <u:don, 
nor  any  stock  or  produce  upon  any  farm  or  lands 
which  by  virtue  of  any  covenant  or  agreement,  or  of 
the  custom  of  the  country,  ought  not  to  be  removed 
from  any  farm  where  the  same  are  at  the  time  of 
making  or  giving  of  such  bill  of  sale : 
Personal  chattels  shall  be  deemed  to  be  in  the  "  apparent 
possession  "  of  the  person  making  or  giving  a  biU  of 
sale,  so  long  as  they  remain,  or  are  in  or  upon  any 
house,  mill,  warehouse,  building,  works,  yard,  land, 
or  other  premises  occupied  by  him,  or  are  used  and 
enjoyed  by  him  in  any  place  whatsoever,  notwith- 
standing that  formal  possession  thereof  may  hare 
been  taken  by  or  given  to  any  other  person : 
"  Prescribed  "  means  prescribed  by  rules  made  nnderthe 
provisions  of  this  Act. 
)lication         6.  From  and  after  the  commencement  of  this  Act  trade 
machineiy!^  ®  machinery  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  personal  chattels,  and  any  mode  of  disposition  of 
trade  machinery  by  the  owner  thereof  which  would  be  a 
bill  of  sale  as  to  any  other  personal  chattels,  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this 
Act. 
For  the  purposes  of  this  Act — 

"  Trade  machinery  "  means  the  machinery  used  in  or 
attached  to  any  factory  or  workshop ; 
1st.  Exclusive  of  the  fixed  motive-powers,  such  as 


Applic 
of  Act 
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the  water-wheels  and  steam-engines,  and  the  steam-     §§  6,  6. 
boilers,  donkey-engines,  and  other  fixed  appurtenances 
of  the  said  motive-powers ;  and, 

2nd.  Exclusive  of  fixed  power  machinery,  such 
as  the  shafts,  wheels,  drums,  and  their  fixed  appur- 
tenances, which  transmit  the  action  of  the  motive- 
powers  to  the  other  machineiy,  fixed  and  loose ;  and, 

3rd.  Exclusive  of   the  pipes  for  steam,  gas,  and 
water  in  the  factory  or  workshop. 
The  machinery  or  effects  excluded  by  this  section  from 
the  definition  of  trade  machinery  shall  not  be  deemed  to 
be  personal  chattels  within  the  meaning  of  this  Act. 
"  Factory  or  workshop  "  means  any  premises  on  which 
any  manual  labour  is  exercised  by  way  of  trade,  or 
for  purposes  of  gain,  in  or  incidental  to  the  following 
purposes,  or  any  of  them ;  that  is  to  say — 

{a)  In  or  incidental  to  the  making  any  article  or 

part  of  an  article ;  or 
{b)  In  or  incidental  to  the  altering,  repairing,  orna- 
menting, finishing,  of  any  article ;  or 
(c)  In  or  incidental  to  the  adapting  for  sale  any 
article. 
6.  Every  attornment,  instrument,  or  agreement,  not  Certam 
bemg  a  mining  lease,  whereby  a  power  of  distress  is  given  giving  powers 
or  agreed  to  be  given  by  any  person  to  any  other  person  by  ^^J^  ^ 
way  of  security  for  any  present,  future,  or  contingent  debt  **^  -A.ct. 
or  advance,  and  whereby  any  rent  is  reserved  or  made 
payable  as  a  mode  of  providing  for  the  payment  of  inte- 
rest on  such  debt  or  advance,  or  otherwise  for  the  purpose 
of  such  security  only,  shall  be  deemed  to  be  a  bill  of  sale 
within  the  meaning  of  this  Act,  of  any  personal  chattels 
which  may  be  seized  or  taken  under  such  power  of  distress. 
Provided,  that  nothing  in  this  section  shall  extend  to  any 

mortgage  of  any  estate  or  interest  in  any  land,  tenement, 

tt2 


644  THE  BILLS  OF  SALE  ACT,  1878. 

§§  6—9.    or  hereditament  which  the  mortgagee,  being  in  possessioii, 

shall  have  demised  to  the  mortgagor  as  his  tonant  at  a  fair 

and  reasonable  rent. 

Fixtures  or         7.  No  fixtures  Or  growing  cax)ps  shall  be  deemed,  under 

not  to°i^*^"*^*  this  Act,  to  be  separately  assigned  or  charged  by  reason 

Beparately       ^^^^  *^^*  ^^^^  ^^  assigned  by  separate  words,  or  that 
assigned         powcr  is  ffiven  to  sever  them  from  the  land  or  building  to 

when  the  land  ^  o  .  ,     t 

passes  by  the  which  they  are  affixed,  or  from  the  land  on  which  taey 
mimt.^°  "  S^^^f  without  otherwise  taking  possession  of  or  dealing 
with  such  land  or  building,  or  land,  if  by  the  same  in- 
strument  any  freehold  or  leasehold  interest  in  the  land  or 
building  to  which  such  fixtures  are  affixed,  or  in  the  land 
on  which  such  crops  grow,  is  also  conveyed  or  assigned  to 
the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all 
deeds  or  instruments,  including  fixtures  or  growing  orope, 
executed  before  the  commencement  of  this  Act  and  then 
subsisting  and  in  force,  in  all  questions  arising  under  any 
bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  Court,  whidi 
shall  take  place  or  be  issued  after  the  commencement  of 
this  Act. 

8.  iRepeakd."] 

Avoidance  of       9,  Where  a  subsequent  bill  of  sale  is  executed  within 

dupUwite  bills  Or  ou  the  expiration  of  seven  days  after  the  execution  of  a 

of  sale.  jpnoT  unregistered  bill  of  sale,  and  comprises  all  or  any  part 

of  the  personal  chattels  comprised  in  such  prior  bill  of  sale, 

then,  if  such  subsequent  bill  of  sale  is  given  as  a  security 

for  the  same  debt  as  is  secured  by  the  prior  biU  of  sale,  or 

for  any  part  of  such  debt,  it  shall,  to  the  extent  to  which 

it  is  a  security  for  the  same  debt  or  part  thereof,  and  so  far 

as  respects  the  personal  chattels  or  part  thereof,  comprised 

in  the  prior  bill,  be  absolutely  void,  unless  it  is  proved  to 

the  satisfaction  of  the  Court  having  cognizance  of  the  case 


THE  BILLS  OF  SALE  ACT,  1878.  645 

that  the  subsequent  bill  of  sale  was  boii&  fide  given  for    §§  9, 10. 


the  purpose  of  ooireoting  some  material  error  in  the  prior 
bill  of  sate,  and  not  for  the  purpose  of  oTading  this  Act. 

10.  A  bill  of  sale  shall  be  attested  and  regi8t«red  under  Mode  of 
this  A.ct  in  the  following  manner : —  bills  of  sal 

(1.)  [Sepealed.} 

(2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  ta,  and  also  a  true 
copy  of  such  bill  and  of  every  such  schedule  or 
inventory,  and  of  every  attestation  of  the  execu- 
tion of  such  bill  of  sale,  together  with  an  affi- 
davit of  the  time  of  such  bill  of  sale  being  made 
or  given,  and  of  its  due  execution  and  attesta- 
tion,  and  a  description   of   the   residence   and 
occupation  of  the  person  making  or  giving  the 
same  (or  in  case  the  same  is  made  or  given  by 
any  person  under  or  in  the  execution  of  any  pro- 
cess, then  a  description  of  the  reddence  and 
occupation  of  the  person    against  whom   such 
process  issued),  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to  and  the 
stud  copy  and  affidavit  shall  be  filed  with  the 
registrar  within    seven    clear    days    after    the 
making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required 
to  be  filed: 
(?.)  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  conditio 
contained  in  the  boc 
condition,  or  declora! 
part  of  the  bill,  and  e 
paper  or  parchment 
tration,  and  shall  be 
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10 — ^18.  filed  under  this  Act  therewith  and  as  part  there- 


of,  otherwise  the  registration  shall  be  Toid. 
In  case  two  or  more  bills  of  sale  are  given,  comprising 
in  whole  or  in  part  any  of  the  same  chattels,  iliey  flhall 
have  priority  in  the  order  of  the  date  of  their  registration 
respectively  as  regards  such  chattels. 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need 
not  be  registered. 
Benewftl  of         U.  The  registration  of  a  bill  of  sale,  whether  executed 
regifftn  l)ef ore  or  after  the  commencement  of  this  Act,  must  be 

renewed  once  at  least  every  five  years,  and  if  a  period  of 
five  years  elapses  from  the  registration  or  renewed  regis- 
tration of  a  bill  of  sale  without  a  renewal  or  further 
renewal  (as  the  case  may  be),  the  registration  shall  become 
void. 

The  renewal  of  a  registration  shall  be  effected  by  filing 
with  the  registrar  an  affidavit  stating  the  date  of  the  bill 
of  sale  and  of  the  last  registration  thereof,  and  the  names, 
residences,  and  occupations  of  the  parties  thereto  as  stated 
therein,  and  that  the  bill  of  sale  is  still  a  subsisting 
security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in 
schedule  (A)  to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary  by 

reason  only  of  a  transfer  or  assigimient  of  a  bill  of  sale. 

Form  of  12.  The  registrar  shall  keep  a  book  (in  this  Act  called 

regiater.  a  (.j^^  register  ")  for  the  purposes  of  this  Act,  and  shall, 

e  regwtrar.  ^^^^  ^^^  filing  of  any  bill  of  sale  or  copy  under  this  Act, 

enter  therein  in  the  form  set  forth  in  the  second  schedule 

(B)  to  this  Act  annexed,  or  in  any  other  prescribed  form, 

the  name,  residence,  and  occupation  of  the  person  by  whom 

the  bill  was  made  or  given  (or  in  case  the  same  was  made 

or  given  by  any  person  under  or  in  the  execution  of 

process,  then  the  name,  residence,  and  occupation  of  the 
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person  against  whom  snoli  process  was  issued,  and  also  the  g§  12—14. 
name  of  the  person  or  persons  to  whom  or  in  whose  faTour 
the  bill  was  given),  end  the  other  portioalars  shown  in  the 
Bfud  schedule  or  to  be  presoribed  imdw  this  Act,  and  shall 
number  all  such  biUs  registered  in  each  year  oonseoutiTelj, 
according  to  the  leepectiTe  dates  of  their  registration, 
trpon  the  registration  of  any  affidavit  of  renewal  the  like 
entry  shall  be  made,  with  the  addition  of  the  date  and 
number  of  the  last  previous  entry  relating  to  the  some 
bill,  and  the  bill  of  sale  or  copy  originally  filed  shall  be 
thereupon  marked  with  the  number  affixed  to  such  affidavit 
of  renewal. 

The  registrar  shall  also  keep  an  index  of  the  names  of 
the  grantors  of  registered  bills  of  sale  with  reference  to 
entries  in  the  register  of  the  bills  of  sale  given  by  each 
such  grantor. 

Such  index  shall  be  arranged  in  divisions  corresponding 
with  the  letters  of  the  alphabet,  so  that  all  grantors  whose 
somames  begin  with  the  same  letter  (and  no  others)  shall 
be  oomprised  in  one  division,  but  the  arrangement  within 
each  such  division  need  not  be  stricUy  alphabeticaL 

13.  The  masters  of  the  Supreme  Court  of  Judicature  The  regMtrar. 
attached  to  the  Queen's  Bench  Division  of  the  High  Court 

of  Justioe,  or  such  other  officeiB  as  may  for  the  time  being 
be  asdgned  for  this  purpose  under  the  provisions  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875,  shall  38  &  3T  Vict. 
be  the  registrar  for  the  purposes  of  this  Act,  and  any  one    '  ^*    „. , 
of  the  said  masters  may  perform  all  or  any  of  the  duties  <>.  77. 
of  the  registrar. 

14.  Any  judge  of  the  High  Court  of  Justice  on  being  B«etification 
satisfied  that  the  omission  to  register  a  biU  of  sale  or  an  **  "«^'**'- 
affidavit  of  renewal  thereof,  within  the  time  p~a/'"Wwi  >>t 

this  Act,  or  the  omission  or  mis-statement  o 
residence,  or  occupation  of  any  person,  was  ( 
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§§  14 — 17.  due  to  inadvertence,  may  in  his  discretion  order  each 
omission  or  mis-statement  to  be  rectified  by  the  inseiti'^ 
in  the  register  of  the  tnie  name,  residence,  or  oocapatiQii, 
or  by  extending  the  time  for  such  registraticHi  on  saeli 
terms  and  conditions  (if  any)  as  to  security,  notice  by 
advertisement  or  otherwise,  or  as  to  any  other  matter,  as 
he  thinks  fit  to  direct. 

Entnr  of  15.  Subject  to  and  in  accordance  with  any  roles  to  be 

made  under  and  for  the  purposes  of  this  Act,  the  legistm 
may  order  a  memorandum  of  satisfaction  to  be  written 
upon  any  registered  copy  of  a  bill  of  sale,  upon  the  {de- 
scribed evidence  being  given  that  the  debt  (if  any)  fo 
which  such  bill  of  sale  was  made  or  given  has  been  satis- 
fied or  discharged. 

Copies  may  be  16.  Any  person  shall  be  entitled  to  have  an  office  oopr 
^'  ^'  or  extract  of  any  registered  bill  of  sale,  and  affidavit  of 
execution  filed  therewith,  or  copy  thereof,  and  of  any 
affidavit  filed  therewith,  if  any,  or  registered  affidavit  of 
renewal,  upon  paying  for  the  same  at  the  like  rate  as  for 
office  copies  of  judgments  of  the  High  Court  of  Justice* 
and  any  copy  of  a  registered  bill  of  sale,  and  affidavit 
purporting  to  be  an  office  copy  thereof,  shall  in  all  Conzts 
and  before  all  arbitrators  or  other  persons,  be  admitted  as 
prim&  facie  evidence  thereof,  and  of  the  &ot  and  date  of 
registration  as  shown  thereon. 

[TAe  rest  of  this  section  is  repealed*'] 

Affidavits.  17.  Every  affidavit  required  by  or  for  the  purposes  of 

this  Act  may  be  sworn  before  a  master  of  any  division  of 
the  High  Court  of  Justice,  or  before  any  commissioner 
empowered  to  take  affidavits  in  the  Supreme  Court  of 
Judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for 
the  purposes  of  this  Act  shall  be  deemed  guilty  of  wilf id 
and  corrupt  perjury. 
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18.  There  shall  be  paid  and  received  in  common  law  §§  18—28. 
stamps  the  following  fees,  viz. : —  Fees. 

On  filing  a  bill  of  sale     -----  2«. 
On  filing  the  affidavit  of  execution  of  a  bill  of  sale  28. 
On  the  affidavit  used  for  the  purpose  of  re-register- 
ing a  biU  of  sale  (to  include  the  fee  for  filing)  bs. 

19.  Section  twenty-six  of  the  Supreme  Court  of  Judi-  CoUection  of 
cature  Act,  1875,  and  any  enactments  for  the  time  being  &  39  vict. 
in  force  amending  or  substituted  for  that  section,  shall  ^*  ^^»  *•  ^^' 
apply  to  fees  under  this  Act,  and  an  order  under  that 

section  may,  if  need  be,  be  made  in  relation  to  such  fees 
accordingly. 

20.  [Eepeakd.] 

21.  Bules  for  the  purposes  of  this  Act  may  be  made  Rules. 

and  altered  from  time  to  time  by  the  like  persons  and  in  36  &  37  Vict, 
the  like  manner  in  which  rules  and  regulations  may  be  ss&aoVict. 

c  77. 

made  under  and  for  the  purposes  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875. 

22.  When  the  time  for  registering  a  bill  of  sale  expires  Time  for 
on  a  Sunday,  or  other  day  on  which  the  registrar's  office  ""^^^"^ 
is  closed,  the  registration  shall  be  valid  if  made  on  the 

next  following  day  on  which  the  office  is  open. 

23.  From  and  after  the  commencement  of  this  Act,  the  Repeal  of 
Bills  of  Sale  Act,  1854,  and  the  Bills  of  Sale  Act,  1S66,  "^^^  ^g^.^^ 
shall  be  repealed :    provided  that   (except  as  is  herein  0.  36. 

V         JT  29  &  30  Vict. 

expressly  mentioned  with  respect  to  construction  and  with  0.  90. 
respect  to  renewal  of  registration)  nothing  in  this  Act 
shall  afPect  any  bill  of  sale  executed  before  the  commence- 
ment of  this  Act,  and  as  regards  bills  of  sale  so  executed 
the  Acts  hereby  repealed  shall  continue  in  force. 

Any  renewal  after  the  commencement  of  this  Act  of  the 
registration  of  a  bill  of  sale  executed  before  the  commence- 
ment of  this  Act,  and  registered  under  the  Acts  hereby 
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H  23,  24.  repealed,  shall  be  made  under  this  Act  in  the  same  mamier 

as  the  renewal  of  a  registration  made  under  this  Act. 
Erteiit  of  wt.      24.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 


Sect.  11. 


SCHEDULES, 


Schedule  A. 

1,  A.B.,  f  ot  ,  do  swear  that  a  bill  of  sale, 

bearing  date  the  day  of  ,18      {insert  the  date  of 

the  bill),  and  made  between  {insert  the  names  and  descriptunu 
of  the  parties  in  the  original  hill  of  sale),  and  which  said  bill  of 
sale  {or,  and  a  copy  of  which  said  biLL  of  sale,  as  the  case  ma^ 
be)  was  re^stered  on  the  day  of  ,18      {insert  (he 

date  of  registration)^  is  stiU  a  subsLsting  security. 

Sworn,  &c. 


Sect.  12. 


Schedule  B. 


Satisfac- 
tion 

No. 

By  whom  given  (or 

against  whom  Ftooeos 

ioBued). 

To 
whom 
glTen. 

Nature 

of 

Instzn- 

ment 

Date. 

Date 

of 
Be^is- 

Dateof 
Begistxtt- 

tiODOf 

entered. 

Nome. 

Besi. 
doioe. 

Occu- 
pation. 

of 
BeneiraL 

• 
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45  &  46  YitT.  c.  43. 

Alt  Act  to  amend  the  Bills  of  Sale  Act,  1878. 

[18th  August,  1882.]    §§  1-8. 


Whereas  it  is  expedient  to  amend  the  Bills  of  Sale  Act,  n  &  42  Vict. 
1878:  "•"• 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Bills  of  Short  title. 
Sale  Act  (1878)  Amendment  Act,  1882  ;  and  this  Act  and 

the  Bills  of  Sale  Act,  1878,  may  be  cited  together  as  the 
Bills  of  Sale  Acts,  1878  and  1882. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  Commence- 
November,  one  thousand  eight  hundred  and  eighty-two, 

which  date  is  hereinafter  referred  to  as  the  commencement 
of  this  Act. 

8.  The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to  CoDBtrnctioii 
as  "  the  principal  Act,"  and  this  Act  shall,  so  far  as  is  con-  ^j  ^  42  Vict. 
sistent  with  the  tenor  thereof,  be  construed  as  one  with  the  0.  si. 
principal  Act ;  but  unless  the  context  otherwise  requires 
Ehall  not  apply  to  any  bill  of  sale  duly  registered  before 
the  commencement  of  this  Act  so  long  as  the  registration 
thereof  is  not  avoided  by  non-renewal  or  otherwise. 


C>2 


H8-e. 


Bill  of  sale  to 
have  flchedulo 
of  property 
attached 
thereto. 


BiU  of  sale 
not  to  affect 
after- 
acquired 
property. 


Exception  as 
to  certain 
things. 
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The  esqnreflfiioii  '^  bill  of  sale/'  and  other  ezpres&ons  in  ilii^ 
Act,  have  the  same  meaning  as  in  the  principal  Act,  excq^ 
as  to  bills  of  sale  or  other  docoments  mentioned  in 
section  four  of  the  principal  Act,  which  maj  be  given 
otherwise  than  by  way  of  security  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other 
documents  this  Act  shall  not  apply. 

4.  Every  bill  of  sale  shall  have  annexed  ther^o  or 
written  thereon  a  schedule  containing  an  inventoij  of  ^^ 
pei*sonal  chattels  comprised  in  the  bill  of  sale;  andsnol 
bill  of  sale,  save  as  hereinafter  mentioned,  shall  have  effai 
only  in  respect  of  the  personal  chattels  specifioally  de- 
scribed in  the  said  schedule ;  and  shall  be  void,  except  &§ 
against  the  grantor,  in  respect  of  any  personal  chattels  nd 
so  specifically  described. 

5.  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be 
void,  except  as  against  the  grantor,  in  respect  of  any  pe^ 
sonal  chattels  specifically  described  in  the  schedule  thereto 
of  which  the  grantor  was  not  the  true  owner  at  the  time  of 
the  execution  of  the  bill  of  sale. 

6.  Nothing  contained  in  the  foregoing  sections  of  i^ 
Act  shall  render  a  bill  of  sale  void  in  respect  of  any  of  tie 
following  things,  that  is  to  say : — 

(1.)  Any  growing  crops  separately  assigned  or  akai^ 
where  such  crops  were  actually  growing  at  ti^ 
time  when  the  bill  of  sale  was  executed. 

(2.)  Any  fixtures  separately  assigned  or  charged,  and 
any  plant  or  trade  machinery  where  such  fixtures, 
plant  or  trade  machinery  are  used  in,  attached 
to,  or  brought  upon  any  land,  farm,  facton*. 
workshop,  shop,  house,  warehouse,  or  other  phw* 
in  substitution  for  any  of  the  like  fixtures,  phmt 
or  trade  machinery  specifically  described  in  tb^ 
schedule  to  such  bill  of  sale. 
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7.  Fersonal  chattels  assigned  under  a  bill  of  sale  shall    §§  7,  8. 
not  be  liable  to  be  seized  or  taken  possession  of  by  thQ  Bill  of  sale 
erantee  for  any  other  than  the  f oUowine  causes : —  ^^}^  power  to 

°  •'  ^^  seize  except  in 

.    (1.)  If  the  grantor  shall  make  default  in  payment  of  the  oertain  events 
sum  or  sums  of  money  thereby  secured  at  the 
time  therein  provided  for  payment,  or  in  the 
performance  of  any  covenant  or  agreement  con- 
tained in  the  bill  of  sale  and  necessary  for  main- 
taining the  security ; 
(2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer 
the  said  goods  or  any  of  them  to  be  distrained 
for  rent,  rates,  or  taxes; 
(3.)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  re- 
moved from  the  premises ; 
(4.)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce 
to  him  his  last  receipts  for  rent,  rates,  and  taxes ; 
(5.)  If  execution  shall   have  been  levied  against  the 
goods  of  the  grantor  under  any  judgment  at 
law : 
Provided  that  the  grantor  may  within  five  days  from  the 
seizure  or  taking  possession  of  any  chattels  on  account  of 
any  of  the  above-mentioned  causes,  apply  to  the  High  Court, 
or  to  a  judge  thereof  in  chambers,  and  such  Court  or  judge, 
if  satisfied  that  by  payment  of  money  or  otherwise  the 
said  cause  of  seizure  no  longer  exists,  may  restrain  the 
grantee  from  removing  or  selling  the  said  chattels,  or  may 
make  such  other  order  as  may  seem  just. 

8.  Every  bill  of  sale  shall  be  duly  attested,  and  shall  BUlofsaleto 
be  registered  under  the  principal  Act,  within  seven  clear  ^tteatl^^d^ 
days  after  the  execution  thereof,  or  if  it  is  executed  in  any  registered, 
place  out  of  England,  then  within  seven  clear  days  after 

the  time  at  which  it  would  in  the  ordinary  course  of  post 
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FonttofUn 
of  iMle. 


Attestation. 


li  8—11.  arrive  in  England  if  posted  immediatelj  after  the  execa- 
tion  thereof ;  and  shall  truly  set  forth  the  ooxisiderati(m 
for  whioh  it  was  given ;  otherwise  such  hill  of  sale  shall 
he  void  in  respect  of  the  personal  chattels  oompnsed 
therein. 

9.  A  hill  of  sale  made  or  given  hj  way  of  secotitj  for 
the  payment  of  money  hy  the  grantor  thereof  shall  be 
void  unless  made  in  aooordanoe  with  the  form  in  the 
schedule  to  this  Act  annexed* 

10.  The  execution  of  every  bill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness  or  wit- 
nesses, not  being  a  party  or  parties  thereto.  So  much  of 
section  ten  of  the  principal  Act  as  requires  that  the  execa- 
tion  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof 
has  been  explained  to  the  grantor  by  the  att-esting  witness, 
is  hereby  repealed. 

11.  Where  the  affidavit  (which  under  section  ten  of  the 
principal  Act  is  required  to  accompany  a  bill  of  sale  when 
presented  for  registration)  describes  the  residence  of  the 
person  making  or  giving  the  same  or  of  the  person  against 
whom  the  process  is  issued  to  be  in  some  place  outside  the 
London  bankruptcy  district  as  defined  by  the  Bankruptcy 
Act,  1869,  or  where  the  bill  of  sale  describes  the  chattels 
enumerated  therein  as  being  in  some  place  outside  the 
said  London  bankruptcy  district,  the  registrar  under  the 
principal  Act  shall  forthwith  and  within  three  dear  days 
after  registration  in  the  principal  registry,  and  in  accord- 
ance with  the  prescribed  directions,  transmit  an  abstract  in 
the  prescribed  form  of  the  contents  of  such  bill  of  sale  to 
the  County  Court  registrar  in  whose  district  such  places  are 
situate,  and  if  such  places  are  in  the  districts  of  different 
registrars  to  each  such  registrar. 


Looal  regis- 
tration Ox 
oontontfl  of 
biU  of  Bale. 


82  &  33  Vict. 
0.  71,  s.  60. 
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Eyeiy  abstract  so  transmitted  shall  be  filed,  kept,  and  §§  11—16. 
indexed  by  the  registrar  of  the  County  Court  in  the  pre- 
scribed  manner,  and  any  person  may  search,  inspect,  make 
extracts  from,  and  obtain  copies  of  the  abstracts  so  re- 
gistered in  the  like  manner  and  upon  the  like  terms  as  to 
payment  or  otherwise  as  near  as  -may  be  as  in  the  case  of 
bills  of  sale  registered  by  the  registrar  under  the  principal 
Act. 

12.  Every  bill  of  sale  made  or  given  in  consideration  of  BiU  of  Bale 

J      x"i_ '-x  J      i_  11  v         -J  under  80/.  to 

any  sum  under  thirty  pounds  shall  be  void.  be  ^oid. 

13.  All  personal  chattels  seized  or  of  which  possession  is  GhatteLs  not 
taken  after  the  commencement  of  this  Act,  under  or  by  opaoldT"^ 
virtue  of  any  bill  of  sale  (whether  registered  before  or 

after  the  commencement  of  this  Act),  shall  remain  on  the 
premises  where  they  were  so  seized  or  so  taken  possession  of, 
and  shall  not  be  removed  or  sold  until  after  the  expiration 
of  five  clear  days  from  the  day  they  were  so  seized  or  so 
taken  possession  of. 

14.  A  bill  of  sale  to  which  this  Act  applies  shall  be  no  Bob  of  sale 
protection  in  respect  of  personal  chattels  included  in  such  Xtttel/"^ 
bill  of  sale  which  but  for  such  biU  of  sale  would  have  been  ^fSf^^  popf 

and  parochial 

liable  to  distress  under  a  warrant  for  the  recovery  of  taxes  ntes. 
and  poor  and  other  parochial  rates. 

15.  The  eighth  and  the  twentieth  sections  of  the  prin-  Begealofpart 
oipal  Act,  and  also  all  other  enactments  contained  in  the  saie  Ac^ 
principal  Act  which  are  inconsistent  with  this  Act  are  ^®^^* 
repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal  Act  before 

the  commencement  of  this  Act. 

16.  So  much  of  the  sixteenth  section  of  the  principal  Inspection  of 
Act  as  enacts  that  any  person  shall  be  entitled  at  all  rea-  tiSfofs^. 
sonable  times  to  search  the  register  and  every  registered 

bill  of  sale  upon  payment  of  one  shilling  for  every  copy  of  j 

a  bill  of  sale  inspected  is  hereby  repealed,  and  from  and 
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1 16—18.  after  the  ooimnenoement  of  this  Act  any  person  fihall  be 
entitled  at  all  reasonable  times  to  search  the  register,  on 
payment  of  a  fee  of  one  shilling,  or  such  other  fee  as  may 
be  prescribed,  and  subject  to  such  regulations  as  may  be 
prescribed,  and  shall  be  entitled  at  all  reasonable  times  to 
inspect,  examine,  and  make  extracts  from  any  and  eyery 
registered  bill  of  sale  without  being  required  to  make  a 
written  application,  or  to  specify  any  particulars  in  refer- 
ence thereto,  upon  payment  of  one  shilling  for  each  bill  of 
sale  inspected,  and  such  payment  shall  be  made  by  a  Judi* 
cature  stamp :  Provided  that  the  said  extracts  shall  be 
limited  to  the  dates  of  execution,  registration,  renewal  of 
registration,  and  satisfaction,  to  the  names,  addresses,  and 
occupations  of  the  parties,  to  the  amount  of  the  oonsidera- 
tion,  and  to  any  further  prescribed  particulars. 

Debentures  to      17.  Nothing  in  this  Act  shall  apply  to  any  debentures 

which  Act  not  •         t  ^  _ji  ii*  it 

to  apply.  issued  by  any  mortgage,  loan,  or  other  mcorporated  com- 
pany, and  secured  upon  the  capital  stock  or  goods,  chattels, 
and  effects  of  such  company. 

Extent  of  Act,      18.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 


SCHEDULE. 

Form  of  Bill  of  Sale. 


This  Iia)ENTURE  made  the  day  of  ,  between  A.B. 

of  of  the  one  part,  and  C.Z>.  of  of  the  otiier  part, 

witnesseth  that  in  consideration  of  the  sum  of  £  ,  now 

paid  to  A,B,  by  CD.^  the  receipt  of  which  the  said  A.B. 
hereby  acknowledges  [or  ichatever  else  the  consideration  may  he]^ 
he  the  said  A.B,  doth  hereby  assign  unto  CD.  his  executors, 
administrators,  and  assigns,  all  and  singular  the  seTeral 
chattels  and  things  specifically  described  in  the  schedule 
hereto  annexed  by  way  of  security  for  the  payment  of  the 
sum  of  £  ,  and  interest  thereon  at  the  rate  of     per  cent, 

per  annum  [or  ichatever  ehe  may  he  the  rate].    And  the  said 
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A.B.  doth  further  agree  and  declare  that  he  will  duly  pay  to     Sched. 

the  said  CD,  the  principal  sum  aforesaid,  together  "with  the  

interest  then  due,  by  equal        pa3rments  of  £        on  the 
day  of  [^or  whatever  else  may  be  the  stipulated  times  or 

time  of  payment'].  And  the  said  A,B.  doth  also  agree  with 
the  said  CD.  that  he  will  [here  insert  terms  as  to  insurance y 
payment  of  rent,  or  otherwise,  which  the  parties  may  agree  to 
for  the  maintenance  or  defeasance  of  the  security].  Provided 
always,  that  the  chattels  hereby  assigned  shaU  not  be  liable 
to  seizure  or  to  be  taken  possession  of  by  the  said  CD,  for 
any  cause  other  than  those  specified  in  section  seven  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 
In  witness,  &c. 

Signed  and  sealed  by  the  said  A,B, 
in  the  presence  of  me,  E,F. 
[add  witness^  name,  address,  and 
description]. 


w.r.  n  II 
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Thx  BAxniTTcr  Act,  1883. 

Board  of  Trade^  January  1,  IB84. 

The  Board  of  Trade,  with  the  concurrence  of  the  Treasuir. 
hare  ordered  the  appointment  of  one  official  receirer  for  the 
Bankruptoy  District  of  the  High  Courts  and  have  also  fixed 
the  number  of  official  receivers  for  the  Bankruptcy  Districts 
within  the  jurisdiction  of  the  county  courts  as  in  the  list 
annexed  hereto. 


The  BAKxauFTCT  Act,  1883. 

Whereas,  by  sect.  160  of  the  Bankruptcy  Act,  1883,  it  is 
enacted  that  where  a  bankruptcy  or  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  has  been  or  is  here- 
after closed,  any  property  of  the  bankrupt  or  liquidating 
debtor  which  vested  in  the  trustee,  and  has  not  been  realixed 
or  distributed,  shall  vest  in  such  person  as  may  be  appointe<l 
by  the  Board  of  Trade  for  that  purpose,  and  he  shall  there- 
upon proceed  to  get  in,  realize,  and  distribute  the  property  in 
]ike  manner  and  with  and  subject  to  the  like  powers  and 
obligations  as  far  as  applicable  as  if  the  bankruptcy  or  liqui- 
dation were  continuing,  and  he  were  acting  as  trustee  there- 
under. Now,  therefore,  it  is  ordered  that  the  official  receiver 
attached  to  the  Court  having  jurisdiction  over  any  such 
bankruptcy  or  liquidation  as  is  in  the  said  section  mentioned, 
shall  be  and  hoi^by  is  appointed  as  the  person  in  whom  the 
property  of  the  bankrupt  or  liquidating  debtor  shall  vest,  and 
who  shall  exercise  and  perform  the  powers  and  obligations 
spociEed  in  the  said  section. 

Dated  the  1st  day  of  January,  1884. 

(Signed)    J.  Chaj^berlaix, 
President  of  the  Boai-d  of  Trade. 
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The  Bankruptcy  Act,  1883. 

Whereas,  by  sect.  161  of  the  Bankruptcy  Act,  1883,  it  is 
enacted  that  in  every  bankruptcy  under  the  Bankruptcy  Act, 
1869,  pending  at  the  commencement  of  the  Bankruptcy  Act, 
1883,  where  a  registrar  of  the  London  Bankruptcy  Court  or 
of  any  county  court  is  or  would  hereafter,  but  for  the  now 
reciting  enactment,  become  the  trustee  under  the  bankruptcy, 
such  of  the  official  receiyers  of  bankrupts'  estates  as  may  be 
appointed  by  the  Board  of  Trade  for  that  purpose  shall  from 
and  after  the  commencement  of  the  Bankruptcy  Act,  1883,  be 
the  trustee  in  the  place  of  the  registrar,  and  the  property  of 
the  bankrupt  shall  pass  to  and  vest  in  the  official  receiver 
accordingly.  Now,  therefore,  it  is  ordered  that  the  official 
receiver  attached  to  the  Court  having  jurisdiction  over  any 
such  bankruptcy  as  is  in  the  said  section  mentioned  shall  from 
and  after  the  commencement  of  the  Bankruptcy  Act,  1883,  be 
and  hereby  is  appointed  as  the  trustee  in  the  place  of  the 
registrar  to  and  in  whom  the  property  of  the  bankrupt  shall 
pass  and  vest  as  in  the  said  section  mentioned. 

Dated  the  Ist  day  of  January,  1884. 

(Signed)    J.  Cuahberlain, 
President  of  the  Board  of  Trade. 


The  Bankruptcy  Act,  1883. 
Unclaimed  Dividends  and  other  Undistributed  Funds, 

PRELIMINARY  NOTICE. 

Whereas  it  is  provided,  by  section  162  of  the  said  Act, 
that  where,  after  the  passing  thereof,  any  unclaimed  or  undis- 
tributed funds  or  dividends  in  the  hands,  or  under  the  control, 
of  any  trustee  or  other  person  empowered  to  collect,  receive, 
or  distribute  any  funds  or  dividends  under  any  or  either  of 
the  Acts  of  Parliament  hereunder  mentioned,  or  any  petition, 
resolution,  deed,  or  other  proceeding  under,  or  in  pursuance 
of,  any  such  Act,  have  remained  or  remain  unclaimed  or  un- 
distributed for  six  months  after  the  same  became  claimable  or 
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di^tributaLle,  or  in  an j  other  case  for  two  years  after  the  receipt 
thereof  bj  such  trustee  or  other  person^  it  shall  be  the  duty  of 
such  trustee  or  other  person  forthwith  to  pay  the  same  to  the 
Bankmptcy  Estates*  Account  at  the  Bank  of  England : 

And  whereas  it  is  further  prorided  that  the  Board  of  Trade 
may.  at  any  time,  order  any  such  trustee  or  other  person  to 
submit  to  them  an  account,  verified  by  affidavit,  of  the  sums 
itKvivt'd  and  paid  by  him  under,  or  in  pursuance  of,  any  such 
X>etition,  resolution,  deed,  or  other  proceeding  as  aforesaid, 
and  may  direct  and  enforce  an  audit  of  the  account : 

And  whereas  the  Board  of  Trade  have  opened  an  acoouni 
at  the  Bank  of  England  above  referred  to  as  the  Bankruptcy 
Estates'  Account : 

Notice  is  hereby  given  to  such  trustees  or  other  persons  aa 
aforesaid  forthwith  to  pay  to  the  said  account  the  money  in 
their  hands  or  under  their  control,  obtaining  in  the  first 
instance  a  receivable  order  from  the  Board  of  Trade,  and 
upon  such  payment  the  Board  of  Trade  will  furnish  to  such 
trustees  or  other  persons  a  certificate  of  receipt  of  the  money 
so  paid,  which  shall  be  an  effectual  discharge  in  respect 
thereof. 

Statutes  relating  to  Unclaimed  Dividends  above  referred 
to:— 


Session  and  Chapter. 

Title  of  Act. 

7  &  8  Vict.  c.  70     - 

13  Vict.  c.  106 

25  Vict.  c.  134 
33  Vict.  c.  71 

An  Act  for  facilitating  arrangements 
between  debtors  and  creditors. 

The  Bankruptcy  Law  Consolidation 
Act,  1849. 

The  Bankruptcy  Act,  1861. 

The  Bankruptcy  Act,  1869* 

Dated  this  25th  day  of  August,  1883. 


J.  Chambeblaik, 
President  of  the  Board  of  Trade. 
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The  BiSKHrpTcr  Act,  1883. 
Unclaimed  Dividtnds  and  olher  Undiatrtbuted  Funds. 

FUBTUEB  SOnCE. 

WoEBEAS  by  a  preliminary  notice  dated  tlie  25tli  August, 
1883,  trueteea  or  other  persons,  having  in  tlieir  hands  or 
under  their  control  unclaimed  or  ondistributed  funds  or  divi- 
dends as  mentioned  in  section  162  of  the  said  Act,  were 
required  forthwith  to  pay  the  some  to  the  Bankruptcy  Estates' 
Account  at  the  Bank  of  England,  in  pursuance  of  the  duties 
imposed  upon  them  by  the  said  section  : 

And  whereas  by  sub-section  2  (6)  of  the  said  section  162 
powers  are  conferred  upon  the  Board  of  Trade  by  order  to 
require  any  such  trustees  or  other  persons  to  submit  accounts 
and  to  direct  and  enforce  an  audit  thereof.    And  by  sub* 
section  2  (c)  of  the  said  section  162  it  is,  enacted  that  any 
Court  having  jurisdiction  in  bankruptcy  shall  have, 
the  instance  of,  among  others,  the  Board  of  Trade,  ma 
cise  for  the  purposes  of  the  said  section,  all  the  powc 
ferred  by  the  said  Act  with  respect  to  the  discovei 
realization  of  the  property  of  a  debtor.    And  that  the 
sions  of  Fart  I.  of  the  said  Act,  with  respect  Iherett 
with  any  necessary  modifications,  apply  to  proceedings 
the  said  section  162 : 

And  whereas  by  Bule  221  of  the  Bankruptcy  Sulec 
it  is  provided  and  declared  as  follows :  "  It  shall  be 
dent  objection  to  the  appointment  of  a  trustee  that 
not  comphed  with  the  requirements  of  section  162  of  < 
or  of  any  Order  of  the  Board  of  Trade  made  thereui 
respect  of  any  matter  as  to  which  he  was  under  an  obi 
to  comply  "  : — 

Notice  is  hereby  given,  that  if  at  any  time  after  the  ( 
of  February  next,  the  Board  of  Trade  shall  have  re< 
believe  that  the  duty  and  obligation  imposed  upon  tmi 
other  persons  as  aforesaid  by  the  said  section  has  ni 
duly  performed,  the  Board  of  Trade  will,  without 
notice,  take  such  measures  as  thoy  may  be  advised 
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ext-r.i^tr  Kfi  tL«-  jow«ts  ^wcified  in  the  said  section.  And  in 
c^s^  &z^x  sTi.h  trustee  or  odier  person  who  shaU  luiTe  failed  to 
o  *XL]  !t  V  iUi  the  leqniremenls  of  the  said  sectiiHi  shall  there- 
after be  a  J  ToiiLted  trustee  of  the  property  of  any  hankrapt; 
:}ie  B"  4Lrd.  of  Trade  will  object  to  his  appcMntment  on  the 
grxiimd  uf  such  nun-oomplianoe  as  aforesaid. 

Dated  the  17th  dav  of  Jaaoarv,  1884. 

President  of  the  Board  of  Trade. 
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ABROAD, 

conveyance  far  benefit  of  croditors,  ezeontod,  7,  t 

Oct  of  bankmptcj  maj  bo  commJUod,  7. 

real  and  personal  property  utuate,  pasaoi  hi  tnial 

proceedingn  in  cooite,  I,  2. 

oortiflcatc  obtained,  effeot  of,  9^. 

ABSCONDING  DEBTOE, 

Act  of  1S70  an  to,  repealed,  377. 

arrest  of,  74. 

irhen  an  act  oC  bankruptcy  to  abecoud,  20. 


ACCOMMODATION  BILL. 

proof  on,  when  taken  aa  security  for  a  leas  amount,  113. 
croHB  aoeeptanccH,  117 — 120. 

tanst  be  croas-accoounodatiou  aoceptauoee  in  fact,  119. 
cxpltuation  of  rule  in  Exp.  Waliitr,  120.    See  Pw»r. 

ACC0UNTA2IT, 

in  bankruptcy  tnuiaferred  to  Boatd  of  Trade,  311. 
aoooont  of,  transferred  to  Bankruptcy  Batatea  Account,  27S 

ACCOUNTING,  ACCOUNTS, 
annual,  of  expenses,  331. 
Bankruptcy  Estates  Account,  279. 
of  special  manager  to  Board  of  Trade,  GO. 
of  ofBcial  receiver  to  Bootd  of  l^ade,  270. 
of  trustee  to  Board  of  Trade,  2S3. 
of 
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ACrr  OF  BANKRUPTCY— continued. 

(a)  Ck)inrETiHCE  ob  AfisioaiaaiT  to  xkubtbis  fob  juuefit  oef  gbkdhqis 

QSNEBALLT,  6. 

whether  it  need  be  of  all  his  properiy,  qvare,  6. 

may  be  executed  abroad  if  property  in  England,  and  if  intatded 

to  operate  according  to  English  law,  7,  8. 
where  the  assignment  is  not  completed,  7. 
candotbereliedonasanactof  bankruptcy  by  a  party  to  it,  8, 31. 

(b)  FBJLTTDULEXrr  OOKVETANCR,  OUT,  DBLIVEBT,  OB  TBABSFEB,  8. 

history  of  this  act  of  bankruptcy,  8. 

fraudulent  means  fraudulent  as  against  creditora,  8. 

assignment  of  whole  property,  if  for  the  benefit  of  one  creditor 

or  seyeral  to  the  exclusion  of  the  others,  fraudulent,  10. 
by  way  of  sale  or  mortgage,  not  neoessaiily  an  act  of  huik- 

ruptcy,  10. 
where  consideration  partly  an  existing  debt,  partly  fresh  ad- 

yanoes,  not  necessarily  fraudulent,  11. 
where  advances  future,  honAJidi  agreement  to  make  adranoes  u 

necessary,  11. 
test,  does  transaction  enable  debtor  to  continue  busineas  ?  11. 
present  adyance  equivalent  to  substantial  exception  and  asTH 

transaction,  11. 
motive  for  obtaining  advance  material,  11. 
amount  not  the  test,  12. 
advance  need  not  be  proportionate,  12. 
what  is  an  equivalent,  12,  13. 
after-acquired  property  being  included  does  not  necGBsarily 

make  assignment  fraudulent,  12. 
present  advance  may  be  for  purpose  of  paying  off  existing 

debt,  13. 
assignment  and  advance  must  be  contemporaneous,  13, 
except  where  bwdjide  promise  to  give  bill  of  sale,  13, 
and  postponement  of  execution  hondJSde,  13. 
substituted  bUl  of  sale,  14. 
resulting  trust  does  not  save  assignment,  14. 
nor  colourable  exceptions,  14,  16. 
test,  will  assignment  notwithstanding  the  exception  prodaoe 

insolvency  P  16. 
when  fraudulent  intention  must  be  proved  to  make  oonvqwioe 

an  act  of  bankruptcy,  16. 
fraudulent  intention  of  grantee,  when  material,  16« 
not  when  consideration  past,  16. 
intention  of  grantor,  when  material,  16. 
assignments  not  void  unless  executed  within  three  months  of 

presentation  of  petition^  16. 
assignment  of  part  of  property,  17. 
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(b)  FbAITDULENT  OOirVEYANOB,  GIFT,  SBUYEBT,  OB  T^JJXSFESL^COHtd, 

may  be  fraudolent  as  against  creditors  though  no  preference  of 
any  creditor,  17. 

fraudulent,  when  made  in  contemplation  of  bankruptcy,  to  prefer 
particular  creditors,  if  an  interest  conyeyed,  18. 

property  must  be  in  England,  but  assignment  may  be  executed 
elsewhere,  18. 

though  imperfectly  executed  or  not  stamped  may  be  given  in 
OTidence  to  prove  an  act  of  bankruptcy,  19. 

debtor  may  contradict  recitals,  to  show  deed  not  an  act  of  bank- 
ruptcy, 18. 
(o)  Fbatjsxtlent  fbefbbekce,  19. 

not  an  act  of  bankruptcy  in  terms  under  old  Acts,  20.  See 
Feajjdjjlkst  Pbefebsnob. 

(d)  DBPABTnra  OB  BEiEAiNiKa  OUT  OF  England,  depabtino  fbox 

SWBLLINa-HOUBB,    OTHSBWISB  ABSSNTINa   HDCSELF,    OB  BBQIN- 
KINO  to  XBEP  HOUSB,  WITH  INTENT  TO  DEFEAT  AND  DELAY,  20. 

intent  to  defeat  and  delay  creditors  must  be  proved  as  a  matter 

of  fact,  20,  21. 
if  intent  proved,  actual  delay  of  any  creditor  immaterial,  21. 
^  departs  out  of  England,  meaning  of  words,  21. 
absenting,  what  constitutes,  21. 
keeping  house,  what  constitutes,  22. 

(e)  ExBOUnoN  levied  by  seizxtbb  and  sale  of  goods  in  an  ACnON  EN 

ANY  COUBT,  OB  ANY  CIVIL  FBOCEEDING  IN  THE  HiGH  COUBT,  22. 

comparison  with  former  Acts,  22. 

no  longer  any  limit  in  amount,  22. 

tehition  of  trustee's  title  is  now  to  sale,  23. 

whether  sale  must  be  by  sherifP,  23. 

payment  to  sheriff  by  debtor  to  prevent  seizure  or  sale  not 
within  the  section,  at  all  events  where  that  which  is  handed 
or  paid  to  the  execution  creditor  is  not  part  of  the  property 
seized,  23. 

(f )  Filing  declabation  of  inability  to  fay  debts,  ob  fbbsentation 

OF  BANXBX7FT0Y  FETIXION  BY  DEBTOB,  23. 

legality  of  contract  not  to  file  declaration,  24. 
when  filing  declaration  is  complete,  24. 
debtor's  petition,  24,  43. 

(g)  Failitbe  to  ooxfly  with  banxbitptcy  notice,  24. 
substituted  for  debtor's  summons,  24. 

can  issue  When  final  judgment  has  been  obtained,  and  execution 

not  stayed,  25. 
who  can  issue,  25. 
in  case  of  partnership,  25< 
security  to  the  satisfaction  of  the  creditor  or  the  Court,  25. 
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(g)  Failubs  to  ooxflt  with  BAirzsupicT  aoncE — coniiHued. 

this  act  of  buikraptcy  now  ayailable  to  creditors  other  tban 

creditor  who  has  serred  the  notice,  26. 
set*off,  26. 
practice,  26. 

(h)  KOTZCB  or  BUSPEXeiON  0&  intended  BUSPENaiOX  OF  PATMSST,  27. 

who  may  commit  an  act  of  bankruptcy,  3—6. 
where  Court  makes  receiving  order  under  section  103  (o)  ddito 
deemed  to  have  committed  act  of  bankruptcy  at  date  of  order, 
.      27,  308,  309. 
presentation  of  debtor's  }>etition  deemed  an  act  of  bankruptcy,  43. 
act  of  bankruptcy  must  be  committed  within  three  months  be« 

fore  presentation  of  petition,  33. 
proof  of,  on  hearing  of  petition,  35.     Sa  FEixnosr. 
notice  of,  121.    See  Notice  of  Act  of  Bankbtjftct. 
debt  incurred  after,  when  provable,  104.    See  FltooF. 
commencement  of  bankruptcy  to  relate  back  to  oommissioa  of, 
162. 
ACTION, 

power  of  trustee  with  leave  of  committee  of  inspection  to  bring, 

263,  266.  « 

bankruptcy  of  party  to,  266. 
stay  of,  against  bankrupt,  47,  48. 
service  of  order  to  stay,  49,  60. 
what  will  be  restrained,  49. 
by  or  against  trustee  in  his  official  name,  285. 
by  trustee  and  partner  of  bankrupt,  319. 
on  joint  contracts,  320. 
none  against  trustee  for  dividend,  270. 
for  malicious  proceedings  in  bankruptcy,  38 — 41. 
rights  of,  when  they  pass  to  trustee,  189. 

ACTS, 

construction  of  former,  referring  to  bankruptcy,  342,  343. 
repeal  of,  351,  377. 

^VDJOURNMENT, 

general  power  of,  by  Court,  316,  387. 
of  meetings,  362. 

from  chambers  to  Court  and  vice  veridf  383. 
from  registrar  to  judge,  383,  527,  629. 

ADJUDICATION, 

when  adjudication  of  bankrupt  may  be  made,  63, 

if  creditors  so  resolve,  if  they  pass  no  resolution,  if  they  do  not 

meet,  if  no  composition  resolved  on,  63, 
if  debtor  fails  to  comply  with  requirements  as  to  his  statement 
of  affairs,  63. 
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ADJJTDICATlO^—conanued. 

on  default  under  a  composition  or  scheme,  67,  68. 

annulment  of,  100 — 103.    See  Aitnuluert. 

notice  in  Gazette  of  order  of,  conclusiyo  evidence  of  order  duly  made 

and  date,  162,  335. 
in  small  bankruptcies,  324. 
of  partners,  139,  424.    See  Joint  Adjudication. 
on  application  of  debtor,  415. 

of  other  parties,  415. 
form  and  notice  of,  415,  416. 
effect  of,  vesting  property  in  trustee,  63. 

ADMINISTRATION, 

of  bankrupt's    property.    Part    III.    of   Act,     103    et    teq.    See 

Pbofebtt. 
order  in  small  bankruptcies,  325.    See  Shall  Bankbuptcy. 
order  as  to  estate  of  deceased  insolvent,  329. 

ADMINISTRATOR, 
proof  by,  115. 

ADMISSION  OF  PROOFS, 
by  trustee,  374.    See  Pboof. 
by  chairman  of  meeting,  for  purpose  of  voting,  360. 

ADVANCE, 

present,  effect  of,  where  assignment  in  consideration  of,  II  el  scq. 

See  Act  of  BAmutuprcr  (b). 
present,  may  be  to  pay  off  existing  debt,  13. 
need  not  be  proportionate,  12. 
amount  not  test  of  validity,  12. 

assignment  and  advance  must  be  contemporaneous,  13, 
unless  bond  fide  promise  to  make,  13. 

ADVERTISEMENT.    See  Gazette  ;  Looal  Papeb. 

^VFFIDAVIT, 

definition  of,  352. 

before  whom,  may  and  may  not  be  sworn,  336,  391. 

in  opposition  to  motion,  387. 

filing,  388,  391. 

time  for  filing,  391. 

no  right  of  cross-examination  on,  unless  read,  388. 

indorsement  on,  388. 

costs  of,  389. 

form  of,  390. 

deponents  to,  390. 

scandalous  matter  in,  390. 

erasures,  390. 
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AFFIDAYTJ!— continued. 
fonnal  defects,  391. 
proof  of,  391. 
to  sapport  application  for  oommiital,  397. 

AFTER- ACQUIRED  PROPERTY, 

aaagnment  inclading,  not  neceasarily  an  act  of  bankrapicj,  12, 

and  does  not  make  creditor  equitable  assignee,  46. 
assignment  of,  void,  except  as  against  grantor,  nnder  BiDs  o€  Sale 

Act,  215,  218. 
passes  to  trustee,  187.    See  Pbofertt. 
conditions  as  to,  in  granting  discharge,  82. 
conditions  as  to,  under  administration  order,  325. 

AGENT, 

of  bankrupt,  appropriation  of  property  in  the  bands  of  an,  170. 

property  in  the  hands  of  the  bankrupt  as,  173,  176,  177. 

trustee  may  employ,  with  peimission  of  the  committee  of  mspectioD, 

264. 
of  bankrupt  not  delivering  up  property  guilty  of  contempt  of  Ccmrt, 

245. 

ALDERMAK, 

bankrupt,  disqualified  for  election,  99. 
adjudication,  vacates  of&ce  of,  100. 

ALIEN, 

how  far  liable  to  provisions  of  the  bankruptcy  law,  3,  34. 
may  be  petitioning  creditor  when  he  can  sue  for  the  debt,  31 . 
arrest  of,  76. 

AMENDMENT, 
of  proof,  122. 

of  valuations  of  securities,  359,  366,  371. 
general  power  of,  by  Court,  316. 

ANNUITY, 

when  pro veable,  108. 

not  within  doctrine  of  reputed  ownership,  199. 

acceptance  of  public  employments  by  annuitants,  347. 

ANNULMENT, 

of  receiving  order,  50,  51. 

of  bankruptcy  on  acceptance  of  a  composition  or  scheme,  68. 

of  composition,  417. 

generally,  100—103. 

on  equitable  groimds,  101. 

where  proved  that  debts  are  paid  in  full,  101. 

what  Ib  payment  in  full,  103. 

all  sales,  &c.  duly  made  previous  to,  valid,  101. 
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ANNJUMENT— continued, 

property  to  vest  in  such  pezson  as  Court  appoints,  or  rerert  to 

debtor,  101. 
oonsequenoes  of,  102,  103. 
claim  barred  by  Statute  of  Limitations  during  bankruptcy  continues 

barred  after,  103. 
time  for  appeal  from  refusal  of,  103. 
Older  of,  416. 

APPEAL, 

to  Court  of  Appeal  by  any  person  aggrieved,  309. 

who  IB  and  is  not  a  person  aggrieved,  311. 
from  County  Court  to  Court  of  Appeal,  309. 
from  High  Court  to  Court  of  Appeal,  309. 
by  leave  of  Court  of  Appeal,  to  House  of  Lords,  309, 
when  such  leave  will  be  given,  312. 
in  interpleader,  whether  any,  quare,  310» 
new  or  iuoonsiBtent  case  must  not  be  raised  on,  311. 
consequence  of  non-appearance  of  appellant,  311. 
evidence  in  Court  of  Appeal,  312,  314. 
rules  as  to  appeals  to  Court  of  Appeal,  312 — 315,  404. 
Ord.  LYIII.  of  B.  S.  C.  1883,  to  apply,  312,  400. 
rehearing,  310. 

restrictions  on,  to  Court  of  Appeal,  404. 
from  Board  of  Trade  to  High  Court,  337. 
from  official  receiver  to  Court,  376. 
from  trustee  to  Court,  290. 
costs  of,  to  Court  of  Appeal,  313. 
security  for  costs,  405. 
notice  of,  time  for  delivery  of,  405. 
time  for,  to  Court  of  Appeal,  twenty-one  days,  404. 

to  Court  from  Board  of  Trade  or  official  receiver,  twenty-one 
days,  337. 

from  rejection  of  proof  by  trustee,  twenty-one  days,  418. 
from  Board  of  Trade  must  be  heard  in  Court,  380. 
against  rejection,  &c.  of  a  proof,  where  proof  exceeds  200/.  must  be 

heard  in  Court,  381. 
lessor  cannot,  after  disclaimer  executed,  257. 
entry  of,  314. 
cross  appeal,  313. 
appeal  no  stay  of  execution  or  proceedings  unless  so  ordered,  315, 

APPLICATION, 

to  Court  to  be  by  motion,  386. 

notice  of,  and  service,  387. 

by  trustee  for  directions,  289,  290. 

by  official  receiver  to  Court,  and  for  directions,  434. 
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APPLICATION-ron/ifiiMf. 

wbat  will  be  heaid  ia  Court,  380. 
$x  pmrttf  and  on  noiioe,  386,  387. 
adjooniment  of,  387. 

for  leave  to  Mrre  short  notice  of  motion,  «x  ptrrttf  387. 
Ste  Atfidayxtb, 

APPRENTICE, 

preferential  claim  of,  155,  156. 

APPROPRIATION, 
specific,  1G9>-176. 

of  property  in  hands  of  appropriatee,  170. 
of  property  in  hands  of  agent  of  bankrupt,  170. 
contract  for,  171. 

what  does  not  oonstitate  an  equitable  assignment,  171. 
a  cheque  is  not  an,  172. 
where  no  antecedent  contract  for,  172. 
of  property  in  the  possession  of  the  bankrupt,  173. 
rulein  JS'xj}.  Wtring,  173—176, 

whether  rule  applies  where  property  appropriated  ininffiofot 
to  meet  debt,  quare^  175,  176. 
S^Pbopebtt. 

ARBITRATION, 

power  of  trustee  to  refer  disputes  to,  with  leave  of  committee  <» 

inspection,  264. 
effect  of  submission  to,  without  such  sanction,  267. 
position  of  trustee  where  bankruptcy  happens  before  award,  267. 

ARRANGEMENT, 

scheme  of,  power  to  creditors  to  accept,  55,  68.    8e$  CoxFOScnox. 
pending  liquidation  by,  under  Act  of  1869.  .356. 

ARREST, 

of  debtor  under  certain  circumstances,  74,  75,  541. 
payment  or  composition  or  security  given  after  such  arrest  a  fraudu- 
lent preference,  75. 
action  for  malicious,  76. 
of  alien,  76. 

ARTICLED  CLERK, 

preferential  daim  of,  155,  156. 

ASSESSMENT, 

of  value  of  security  for  petition,  84. 

for  voting,  358. 

for  proof,  366. 
ASSIGNEE, 

may  petition  if  entitled  to  sue  in  his  own  name,  31. 

of  lease,  effect  of  disclaimer  on  position  of,  253,  254. 
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ASSIGNMENT, 

of  debtor's  property  when  an  act  of  bankniptoj,  6  et  aeq.    See  Act  of 

Bjlhkbuftcy. 
fraudulent,  231.    See  Fraudulent  Peefebenoe. 
equitable,  111  et  $eq, 

of  after-acquired  property  yoid  except  as  against  grantor,  215,  218. 
separate,  of  g^wing  crops  and  fixtures,  217.    See  Bill  of  Sale 

Acts. 
by  trustee  of  lease  to  a  pauper  relieves  him  of  liability,  254,  261. 

ATTACHMENT  OF  DEBT, 

when  it  makes  creditor  secured,  219. 

creditor  must  complete,  by  receipt  of  debt  before  receiTing  order  and 
before  notice  of  presentation  of  a  petition  or  conmiission  of  an 
available  act  of  bankruptcy,  219.    See  Execution. 

AUCTION, 

sale  for  more  than  20/.  including  expenses  to  be  by  public,  223,  341. 

sale  of  security  by,  366. 

trustee  may  sell  bankrupt's  property  by,  261. 

AUCTIONEER, 

scale  of  costs  to,  586. 

where  contract  for  higher  percentage  than  that  in  scale,  395. 

AUDIENCE, 

existing  rights  of,  saved,  343.  ^ 

AUDIT, 

by  Board  of  Trade  of  special  manager's  accounts,  50. 
of  official  receiver's  accounts,  270. 
of  trustee's  accounts,  282. 
by  direction  of  Treasury  of  Board  of  Trade's  accounts,  834. 

AVAILABLE, 

act  of  bankruptcy,  definition  of,  352. 

AWARD, 

before  bankruptcy,  proof  on,  allowed,  109. 

effect  of,  where  committee  of  inspection  have  not  sanctioned  arbitra- 
tion, 267. 
position  of  trustee  where  bankruptcy  happens  before,  267. 

BANK, 

authority  by  Board  of  Trade  on  application  by  committee  of  inspec- 
tion to  trustee  to  pay  into  local,  280,  435.    See  Local  Bank. 
of  England,  payments  into  and  out  of,  and  account  at,  280,  281. 
trustee  not  to  pay  in  to  private  account  with,  281. 
liability  of  trustee  retaining  more  than  501.,  280,  281. 
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BANKER, 

tnut  money  in  hands  of,  when  it  maj  be  followed,  166. 
cheque  on,  does  not  amount  to  an  equitable  assignment,  172. 
bills  remitted  to,  177. 

short  bills,  position  of,  with  regard  to,  177. 
money  paid  to,  for  specific  purpose,  178. 
lien  of,  179. 

not  deliTcring  up  property  of  bankrupt  guilty  of  contempt  of  Coozt, 
245. 

BANKRUPT, 

who  may  and  may  not  be  made, 

alien  and  foreigner,  8,  33,  3i. 

infant,  4. 

married  woman,  4. 

husband  for  debts  of  wife  dum  soh^  5. 

lunatic,  6,  342. 

clergyman,  6. 

companies,  6. 

partners,  6,  25,  342,  424. 

convict,  6. 
debtor  must  be  domiciled  in  England,  or  within  a  year  before  pie- 
sentation  of  petition  have  ordinarily  resided,  or  had  a  dwelling*- 
house  or  place  of  business  in  England,  33. 
must  aid  in  realization  of  his  property,  78. 
discharge  of,  81.    See  Dibohabob. 
after-acquired  property  of,  conditions  as  to,  83. 
conduct  of,  83. 

undischarged,  obtaining  credit,  guilty  of  a  misdemeanor,  98. 
second  bankruptcy  of  undischarged,  189. 

management  of  business  by,  with  sanction  of  committee  of  Inspec- 
tion, 270. 
trade  may  be  carried  on  by,  270,  271. 
rights  of  subsequent  creditors,  271. 
allowance  to,  271. 

books,  deeds,  documents  of,  trustee  to  take  possession  of,  244. 
property  of,  163.    See  Fbofebtt. 
goods  in  reputed  ownership  of,  pass  to  trustee,  195  et  9eq»     See 

RSFUTBD  OwiCEBSEIP. 

order  to  pay  to  trustee  salary  or  income  of,  248. 

personal  earnings  of,  after  commencement  of  bankruptcy,  186,  187. 

sequestration  of  ecclesiastical  benefice  of,  246. 

right  of,  to  surplus,  271. 

may  apply  to  Court  to  confirm,  reverse,  or  modify  trustee^a  deciaion, 

290. 
sale  of  his  property  may  be  to,  263. 
joint  contractor  with,  320. 
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BANKRVrPT-— continue. 

inspeotion  of  trustee's  aooounts  by,  283. 
punishment  of  fraudulent,  361,  352. 
disqualifications  of,  98. 
▼aoates  seat  in  House  of  Commons,  99. 
vacates  municipal  and  other  offices,  100. 
SeeDsBeroR, 

BANKRUPTCY, 

acts  of,  6.    See  Aor  of  BiLxrzBiTFrcT. 
'  or  liquidation  existing  under  Act  of  1869 . .  348,  356. 
commencement  of,  160.    See  CoiaasNOBiaDiT  of  Banxbitftot. 
notice,  24.    See  Baivzbuftot  Nougb. 
small,  324.    See  Shall  Banzbupiot. 
does  not  revoke  devise  of  real  property,  272. 
proceedings  in,  not  invalidated  by  formal  defects,  339,  438. 
effect  of,  on  rights  of  execution  creditors,  219. 

on  voluntary  settlements,  224,  225. 
hondjide  transactions  without  notice  not  invalidated  by,  239. 
what  contracts  determined  by,  185,  186. 
foreign,  effect  of  proving  under,  121,  373. 

BANKRUPTCr  DISQUALIFICATION  ACT, 
sects.  6,  7,  and  8.. 611. 
rest  repealed,  377. 

BANKRUPTOT  estates  ACCOUNT, 

payments  to  be  made  into  and  out  of,  279,  280. 

BANKRUPTCY  NOTICE, 

non-compliance  with,  an  act  of  bankruptcy,  24.    See  Act  of  Baiik- 

BX7PTCT. 

may  be  served  where  creditor  has  obtained  final  judgment,  execution 

not  having  been  stayed,  24,  25. 
against  partnership,  25. 
debtor  must  within  seven  days  of  service,  if  service  made  in  England, 

or  if  not,  within  time  allowed,  comply  with  notice  or  satisfy  the 

Court  that  he  has  a  set-off,  which  he  could  not  have  set  up  in  the 

action,  24,  26, 
by  filing  an  affidavit  which  operates  as  an  application  to  set  aside 

the  notice,  26. 
rules  as  to,  406,  407. 
no  receiving  order  till  after  notice  to  set  aside  heard  or  during  a  stay 

of  proceedings  on  notion,  414. 
setting  aside,  407. 

apparency  substituted  for  debtor's  summons,  24. 
whether  it  may  be  served  by  person  o!i  whom  the  judgment  has 

devolved,  26. 

W.B.  X  X 
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BANKBUFTCr  BEFEAL  AND  INSOLVENT  COURT  ACfT, 
Aot,  692—610. 
aect.  19  repealed,  877. 

BENEFICE, 

ieqaestratioii  of,  246. 

right  of  nominatimi  to,  does  not  paas  to  trustee,  168,  164. 

BILL  OF  EXCHANGE, 

proof  on,  b7  porchmser,  112. 

by  holder  gonerally,  117. 
proof    where   eooommodntion   bill   taken   m   seeority  f or  a  kn 

amount,  113. 
proof  where  tranBaotion  firandnlent,  118. 

aooommodataon  aooeptanoee,  117—120.    8m  AocxnmnDATHMi  Bul. 
Bet-o£P  where  bille  taken  after  bankniptoj,  182,  183. 
epecifio  appropriatioQ  to  meet,  171. 
cheque  ia  not  an  equitable  awrignmimt,  172. 
rulein£rj».  Waring^  173--176. 

whether  rule  applies  where  appropriated  property  lesB  tbaa 
debt,  qumr$^  176,  176. 
remitted  to  banker,  177. 
short  bills,  177. 
not  within  reputed  ownership  clause,  unless  reoeiyed  for  a  tn^ 

debt,  200. 
no  notice  required  to  take  out  of  reputed  ownership  of  bankrupt,  213. 
production  of,  on  yoting  and  proof,  868,  869. 

BILLS  OF  SALE, 

Act  of  1864  avoided  unregistered,  as  against  assignees  and  exeootioa 

creditors,  as  to  goods  in  possession  or  apparent  poaseasian  of 

grantor,  216. 
this  Act  repealed  by  Aet  of  1878 . .  216.    . 
under  that  Act  registration  excluded  reputed  ownership,  216. 
now  amended  by  Act  of  1882,  effect  thereof,  216. 
reputed  ownership  not  now  excluded  by  registration,  216. 
unreg^ered  bill  of  sale  now  absolutely  yoid,  216. 
certain  documents  capable  of  registration  under  Act  of  1878  not  so 

under  Act  of  1882.  .216. 
application  of  Acts  to  growing  crops  and  fixtures  when  separately 

assigned  or  charged,  217. 
▼oid  as  to  after-acquired  property,  except  as  against  the  gzantcr, 

218. 
renewal  of,  is  under  Act  of  1878. •218. 
limitation  of  power  to  seise,  218. 
true  owner,  meaning  of,  218. 
Autof  1878..  640— 660. 
Actof  1882..  661— 667. 


INDEX.  675 

BOABD  OF  TRADE, 

HtaS  of,  273  et  uq. 

to  oetttfj-  appointiDent  of  biutee,  64. 

oertifioate  ocmoliuiTe  evidoioe  of  app(»ntmeiit,  337. 

to  appoint  tniatee  in  oertain  oaaoo,  S6. 

■eoniity  to,  bj  tnutee,  U. 

control  oret  speoial  mauagsr,  GO. 

when  to  aot  in  pUce  of  oonmiittee  of  inapeotion,  S7,  324. 

appointmait  of  official  reoeiTen  and  daputies  by,  S73,  274. 

official  TOoeiTer  to  acoonnt  to,  276. 

power  to  appoint  offlnm,  &c.,  277. 

Bankmpby  Eatatea  Account  to  be  k^t  by,  27B. 

inreatmoit  of  nuploi  ttmda  bj,  2S1. 

nndit  of  tnutos'a  aooonnta  bj,  2S2. 

to  enunine  tnutee'a  anmul  atatement,  2S3. 

nlttue  of  tnutee,  dnties  of,  la  relation  to,  S84. 

Older  as  to  releaae,  labjecl  to  appeal  to  High  Court,  1S4, 2S6. 

remoTal  of  bnaiee  by,  287. 

control  of  tni«tee  by,  281,  291. 

datiM  of  oomptrollar  tranatened  t«,  344. 

paymenta  by,  ondei  order  of  Conrt,  398. 

appeal  from,  to  High  Goort,  to  be  within  twenty>Dne  daya,  S37. 

appeala  from,  moat  be  heard  in  Court,  3S0. 

eridenoe  of  ^looeedinga  of,  338. 

powers  of,  B8  to  nnolaimed  fnnda  and  dividenda,  349,  360. 

anthorization  by,  of  aoooant  at  local  bank,  281. 

to  take  port  in  making  genial  roles,  833. 

order  of  Court  oo  person  diaobeying  order  of,  299. 

power  to  order  remoneration  to  officen  of,  334. 

power  to  abolish  offioee,  346. 

grant  of  fonda  by  Tresanry  to,  282. 

aooountaot  in  bankraptoy'a  aoooant  banaferred  to,  279. 

retama  by  bankruptcy  ofScera  to,  33G. 

■uunal  aooonnta  and  report  to  be  laid  before  Parliament,  334,  336. 

aodit  of  acconnta  of,  by  TreMory,  334. 

directioua  by,  to  official  reoeiver,  S4,  273,  27G. 

notioes  to  be  gazetted  by,  426. 
BOKD, 

Tolontary,  proof  on,  114. 

only  debt  doe  in  equity,  114. 
BOOK  DEBTS, 

whether  to  be  takea  into  aoooant  to 
baakmptoy,  15. 
BOOKS, 

boatee  to  take  poaaeaeion  of  debtor's,  1 

to  be  kept  by  traatee,  283,  426,  427. 

xx2 
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to  be  kept  by  Board  of  Trade,  335. 

hj  registrars,  426. 
in  poflMeaon  of  debtor,  eeizore  of,  74. 
no  lien  on  debtor's,  of  aooonnte,  437. 
lien  of  solicitor  on  other  books,  437. 
Court  maj  direct  as  to  disposal  of  debtor's,  428. 

BOVILL'S  ACT  {28  &  29  Vict.  c.  86), 
effect  of,  110,  128,  165,  372. 

BREACH  OF  TRUST, 

oonstitntes  a  proyable  debt,  109. 

discharge  does  not  release  debtor  from  fraudulent,  to  which  he  was 
a  party,  93,  94. 

BURIAL  BOARD, 

disqualification  of  member  of,  by  bankruptcy,  99. 
vacancy  in,  on  bankruptcy,  100. 

CALL, 

between  winding-up  and  bankruptcy  of  shareholder,  255. 

CASH  ACCOUNT, 

under  special  circumstances  bankrupt  may  be  ordered  to  file,  73. 

CASH  BOOK, 

to  be  kept  by  trustee  and  official  reoeiver,  427. 

CERTIFICATE, 

of  appointment  of  trustee  by  Board  of  Trade,  64. 
oonclusiyo  eyidence  of  appointment,  337. 
of  removal  of  disqualifications,  99. 

CESTUI  QUE  TRUST, 

application  of  reputed  ownership  doctrine  to  interest  of,  207. 
trust  property  does  not  i>ass  to  trustee,  164  et  seq. 
following  property  by,  166. 

CHAIRMAK, 

at  first  and  subsequent  meetings,  357. 

power  of,  to  admit  or  reject  proof  for  purpose  of  voting,  360. 

may,  with  consent  of  meeting,  adjourn  meeting,  362. 

to  keep  minutes  of  proceedings,  363. 

CHAMBERS, 

what  may  and  may  not  be  heard  in,  296,  380 — 383. 
adjournment  from,  into  Court,  and  vice  vend^  383. 
order  of  Cave,  J.,  as  to,  528—530. 

CHEQUE, 

does  not  operate  as  equitable  assignment  of  corresponding  amount  of 
balance  of  drawer  at  bank,  172. 
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OHOSES  IN  ACnON, 

induded  in  "  property,"  353.  > 

deemed  to  be  assigned  to  trustee,  246. 

when  rights  of  action  Test  in  the  trustee,  189. 

roles  as  to  vesting,  190. 
trustee  takes,  subject  to  equities,  191. 

reduction  into  possession  of  wife's,  prior  to  Harried  Women's  Pro- 
perty Act,  1882.. 192. 
other  than  debts  due  and  growing  due  in  the  course  of  trade  or  busi- 
ness not  within  reputed  ownership  dause,  198. 

CIVIL  SERVANT, 

appropriation  of  pay  of,  248,  396. 

CLERGTMAN, 

may  be  made  bankrupt,  6. 

stipend  of,  does  not  pass  to  trustee,  186, 

but  he  may  obtain  sequestration  of  benefice,  246. 

GLEBE, 

preferential  payment  to,  137. 
what  oonstitutes,  138,  139. 

COLONIAL  BANKRUPTCY, 
effect  of  discharge  under,  95. 
operation  of  English  bankruptcy  in  colonies,  2,  95. 

COMMENCEMENT  OF  BANKRUPTCY, 

from  time  of  commission  of  act  of  bankruptcy  on  which  receiving 

order  made,  160, 
or  time  of  first  act  of  bankruptcy  committed  within  three  months  next 

preceding  presentation  of  petition,  160. 
doctrine  of  relation,  161 — 163.    See  Relaxion.- 

COMMISSION, 

to  examine  witnesses,  316,  398. 

COMMITMENT, 

for  contempt,  application  for,  must  be  made  in  Court,  881. 

of  debtor  failing  to  make  discovery,  &c.,  73, 

or  disobejring  order  of  Court  as  to  a  compodtion,  57. 

of  person  f  alsdy  representing  himself  to  be  a  creditor,  53. 

d  discharged  bankrupt  failing  to  assist  trustee,  83. 

ol  banker,  &o.  not  paying  money  to  trustee,  245. 

on  default  as  to  order  of  Board  of  Trade,  299. 

appeal  from  refusal  to  commit,  74. 

to  what  prison,  323. 

gaoler  refusing  to  reodve  prisoner  subject  to  penalty,  823.     See 

CoMTBtFt  07  COVBT. 
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COMMITTEE  OF  IKSPECTIOK, 
ftppointiii6nt  of  y  66. 
to  oonsist  of  not  more  than  fire  nor  less  than  three  orediton  qualified 

to  Tote  or  holden  of  their  general  proxies  or  powers  of  attocnej,  66. 
meeting  of,  66. 

if  none,  Board  of  Trade  to  act  in  plaoe  of,  67. 
powers  ezerolBable  bj  tmstee  with  leare  of,  268,  264,  270,  271. 
snoh  leave  must  not  be  general,  265. 
quorum,  66. 

remoTal  of  member  of,  bj  ordinary  reeolution,  67. 
resignation  of,  66,  67. 
yaoancj  of  ofBoe  of,  67. 
no  defect  or  irregularity  in  appointment  of  member  of,  to  vitiate  act 

done  by  him  in  good  faith,  339. 
trustee  to  have  regard  to  directions  of,  289. 
directions  by  creditors  to  override  directions  of,  289. 
continuing  members  may  act  notwithstanding  vaoanoy,  67. 
application  by,  for  authority  to  pay  into  local  bank,  280. 
creditors  may  resolve  to  leave  appointment  of  trustee  to,  64. 
may  allow  postponement  of  first  dividend,  267. 
none  in  small  bankruptcies,  324. 

COMPANY, 

receiving  order  not  to  be  made  against  registered,  6,  328. 
may  act  by  authorized  officer,  342. 
may  petition  in  corporate  name,  29. 
notice  to  officer  of,  212. 

See  COBPOBATION. 

COMPENSATION, 

to  landlord  on  disclaimer  of  a  lease,  principleB  regulating,  256. 
on  abolition  of  office,  346. 

COMPOSITION  OR  SCHEME  OP  ARRANGEMENT, 

creditors  may  resolve  to  entertain,  by  special  resolution  at  first 

meeting,  56. 
must  be  confirmed  at  ^bsequent  meeting  by  resolution  of  a  majori^ 

in  number  and  three-fourths  in  value  of  all  creditors  who  have 

proved,  55,  58. 
voting  letter  at  subsequent  meeting,  58,  421. 
terms  must  be  settled  at  first  meeting,  416. 
must  be  approved  by  Court,  56. 
duty  of  Court  as  to  approval,  56,  61,  72. 
must  provide  for  payment  in  full  of  debts  to  whioh  priority  is 

given,  57. 
effect  of,  56,  62. 
enforcement  of,  56. 
default,  57. 
whether  creditor  remitted  to  his  rights  on  default,  ftMSfv,  58,  59. 
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COMPOSITION  OR  SCHEME  OF  ABRANOEMENT— ^on^tnuetf. 
power  to  adjudge  debtor  a  bankmpt  on  default,  57. 
power  of  debtor  over  his  estate  after  approval  of,  60. 
secret  agreements  to  pay  in  fuU,  or  give  preference,  void,  60. 
creditors  may  resolve  on,  after  adjudication,  68 — 72. 

in  such  case  proceedings  to  continue  in  the  same  way  as  if  re- 
solved on  before  adjudication,  68. 
bankruptcy  may  be  annulled  and  vesting  order  made  by  the  Court 

on  approval  of  composition,  68. 
power  to  vest  property,  69. 
debtor  may  be  re-adjudicated  on  default,  69. 
rights  of  creditors  under  composition,  70,  71. 
certain  debts  not  released  by,  68. 
Crown  bound  by  proviidons  as  to,  343. 

acceptance  of,  does  not  relieve  debtor  from  criminal  liability,  352. 
under  Act  of  1869,  with  leave  of  Court,  356. 
seven  days'  notice  of  application  to  approve,  416. 
evidence  and  order  on  application  to  approve,  416. 
formal  slips  may  be  corrected,  but  no  alteration  to  be  made  in 

substance,  417. 
proceedings,  if  sanctioned,  417. 
no  action  to  enforce  payment  of,  417. 
annulment  of,  417. 

vesting  of  property  on  annulment  of,  417. 
dividends  under,  417. 

OOMPBOMISE, 

of  daims  by  trustee,  with  pennission  of  committee  of  inspection,  264. 
of  actions  instituted  by  trustee  in  his  official  capacity,  267,  286. 

COMFTBOLLEB, 

transfer  of  duties  of,  to  Board  of  Trade,  344. 

COMPUTATION  OF  TIME, 
for  proceedings,  338,  379. 

CONSENT, 

of  true  owner  to   reputation   of  ownership,  203.    See  Bkfutbd 


CONSOLIDATION, 

of  two  or  more  petitions  against  the  same  debtor  or  joint  debtors,  316. 

CONSTBUCTION, 

of  Acts,  instruments,  and  proceedings  prior  to  this  Act,  342. 

CONTEMPT  OF  COUBT, 

by  debtor,  53,  57,  73,  83,  299. 

by  person  falsely  representing  himself  to  be  a  creditor,  53. 
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CONTEMPT  OF  COURT— ^M^tmMf. 

by  ageni,  &o.  of  banknqit  not  ddivering  up  property,  245. 
b  J  del aoltiiig  trustee  or  other  person,  299. 
bj  person  disobeying  sobpcena,  &c.,  394. 
oommitment  to  prison  for,  323.    Sm  CoKifxmHT. 
applioation  to  oommit  lor,  most  be  heard  in  Court,  381, 
and  supported  by  affidavit,  397. 

CONTINOENT  DEBT, 
or  liability  prorable,  104. 

CONTINGENT  INTEREST, 

of  bankrupt  passes  to  trustee,  181. 

CONTRACT, 

effect  of  insolvenoy  of  oontraoting  party  on,  184. 

abandonment  of,  by  trustee,  185. 

requiring  personal  skiU  of  bankrupt,  185. 

what  rights  of  action  for  breach  of,  do  and  do  not  pass  to  the  tnuatee, 

190. 
proof  in  respect  of  distinct,  872. 
disclaimer  by  trustee  of  unprofitable  and  onerous,  250  et  $eq.     See 

DnOLAIMBB. 

adoption  of,  by  trustee  not  disclaiming,  257,  258. 

power  to  rescind,  268. 

necessity  for  disclaiming  contracts  other  than  contracts  of  lease,  260. 

CONVEYANCE, 

of  debtor*8  property  when  an  act  of  bankruptcy,  6 — 19.    Set  Act  of 
Banxbuftot. 

CONVICT, 

may  be  made  bankrupt  on  act  of  bankruptcy  subsequent  to  con* 
yiction,  6. 

COPYHOLD, 

and  customary  property  vests  in  trustee,  181. 
trustee  not  compellable  to  be  admitted  to,  244. 
trustee  may  deal  with,  246,  246. 

CORPORATION, 

receiving  order  not  to  be  made  against  rogistered,  6,  328. 
may  act  by  any  officer  authorized  under  its  seal,  342. 
may  be  petitioning  creditor,  29. 
notice  to  officer  of,  212. 

COSTS, 

proof  for,  107. 

discretion  of  Court  as  to,  316,  401. 

allowance  and  taxation  of,  278,  279,  401. 
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COSnOS—c(miinued. 

of  oppofled  motion,  if  no  express  direction,  follow  the  event,  401. 

order  for  payment  of,  to  be  sealed,  &c.,  401. 

registrar  to  tax  in  County  Ck)urt,  402. 

review  of  County  Court  taxation,  402. 

lower  scale  of,  if  estate  under  300/.,  402. 

in  what  order  payable,  402. 

when  payable  otherwise  than  out  of  estate,  403. 

solicitor's,  on  debtor*s  petition,  403. 

of  joint  and  separate  estates,  403. 

bills  of,  to  be  filed,  403. 

register  of  taxed  bills  of,  403. 

of  witnesses,  392,  393. 

of  irrelevant  and  prolix  affidavits,  389. 

of  shorthand  notes,  393. 

of  calling  meeting,  422. 

of  proving  debt  to  be  borne  b^  creditor,  365. 

scale  of,  679  et  teq, 

of  execution,  whether  to  be  reckoned  in  the  20/.  mentioned  in  sect. 

46,  quflsre,  222. 
trustee's,  personal  liability  for,  290. 
of  appeal,  313. 

security  for,  406. 
of  prosecuting  debtor,  661. 

untaxed  costs  now  provable  and  subject  of  set-off,  128. 
may  form  petitioning  creditor's  debt,  33. 

COUNCILLOR, 

disqualification  of,  by  bankruptcy,  99. 
vacancy  in  office  of,  by  bankruptcy,  100. 

COUNTY  COURT, 

jurisdiction  in  bankruptcy  of,  291,  292,  298. 

has  powers  and  jurisdiction  of   the  High   Court  in  bankruptcy 

matters,  297,  298. 
poweiB  of  registraxB  of,  296,  881—383. 
chambers,  296,  380—383. 

transfer  of  proceedings  from  one  Court  to  another,  296. 
power  to  state  special  case  for  opinion  of  High  Court,  296. 
not  to  try  questions  not  arising  out  of  the  bankruptcy  proper  for 

action  in  High  Court  unless  by  consent,  or  amount  in  dispute  not 

more  than  200/.,  298. 
power  to  make  administration  order  instead  of  order  for  payment  by 

instalments,  326. 
Lord  Chancellor  may  exclude  from  bankruptcy  jurisdiction,  291. 

when  petition  to  be  presented  in,  294.  j 

metropolitan,  have  no  jurisdiction  in  bankruptcy,  296,  376.  J 

list  of,  376. 
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OOUNTT  OOUBT— «Mi/iMiMr. 

appeal  from,  to  Court  d  Appeal,  809. 
jiiriadiotlo&  of,  over  jodgment  debton,  308. 
place  and  timee  for  nttiiig,  309,  400. 
diaabJIitJee  of  officers  of,  821. 
rules  as  to  commitment,  674. 

COUBT, 

definition  of,  352. 

haTing  bankrapt07  jorisdiotion  are  High  Court  and  County  Courts, 

201. 
London  Bankniptcy  Court  consolidated  with  Sapreme  Court,  292. 
general  powers  of,  298. 

not  liable  to  be  restrained  by  other  Courts,  298. 
transfer  of  actions  in  High  Court  against  bankrupt  to  bankruptiT' 

judge,  299. 
to  be  auxiliary  to  each  other,  322. 
seal  of,  337,  687. 
district  of,  291,  292,  294. 
petition,  where  to  be  presented,  294. 
transfer  of  proceedings  from  Court  to  Court,  296. 
directions  erf,  for  payments  by  Board  of  Trade,  298. 
appeals,  309. 

disoretionazy  powers  of,  315. 
OTer  costs,  816. 
adjournment,  316. 
amendment,  316* 
extension  of  time,  316. 
manner  of  taking  evidence,  316. 
enforcement  of  orders  of,  322. 
warrants  of,  323. 
commitment  to  prison  by,  323. 
power  of,  to  stay  actions,  &c.,  47. 
power  of,  to  appoint  receiyer,  47. 

iS^  HlOH  COTTBT  ;    COUHTT  CoUBT. 

COXJBTS  OP  JUSTICE, 

Salaries  and  Funds  Act,  612 — 639. 

CBKDITOBS, 

petition  by,  28.    See  Vvrmois  and  PxtXTZOimra  Cbxditob. 

secured,  35,  358.    See  Sbccbed  Cbkdhob. 

meetings,  51,  357,  422.    See  Fntsi  MsBinro ;  MBBioro. 

costs  of  meeting  called  by,  422. 

resolutions  of,  353,  354.    See  Bbsoltttion. 

power  to  accept  composition  or  scheme,  55,  68. 

may  question  debtor  at  public  examination,  53. 

may  be  heard  on  application  for  discharge,  83. 

voting  by,  357,  358.     See  Votb. 
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CKKDITOBS    cmtimmd. 

prarica for,  361,  3C2.    SmTbott. 

pnai  hf,  103,  136,  364.    8m  Pboof. 

■aing',  mmj  be  irKminwJ,  47,  48. 

hsre  BO  imiady  otliflr  than  as  provided  by  the  Act,  for  any  prorable 

debt  after  reoemog  order,  43,  44. 
tnHtee  to  baTe  regard  to  direotioiis  of,  289. 

£rection8  of,  to  orerxide  directions  of  ooznmittee  of  izispeotion,  289. 
appcinftBMnt  of  trustee  by,  64,  288. 

oommittee  of  inspection  by,  66. 
leaiunal  of  trustee  by,  287. 
fist  of,  283.     See  Lnr  OF  Gbedrobs. 

of  ^mstee's  aoconnts  by,  283. 
to^  of  transfer  of  proceedings,  385. 
xi^bte  of  subsequent,  where  debtor  carrying  on  trade,  271. 
wilfiilly  making  false  proof  liable  to  one  year's  imprisonment,  649. 

CRIMINAL  PBOGEEDINGS, 

under  the  Debtors  Act,  1869.  .351,  544.    See  Dbbtobs  Aor. 
Court  may  order  proaeoiition  on  report  of  official  receiver,  851. 

may  oommit  for  trial,  351. 
pablio  proseontor  to  aet  where  Court  orders  prosecation,  352. 
discharge  or  campoattion  not  to  exempt  from  liability  to,  362. 
against  undischarged  bankrupt  obtaining  credit  for  moie  than  20/., 
98. 

CBOSS-EXAMINATIOK, 
of  depooenty  388. 

CROWN, 

bound  by  proTisions  of  Act  as  to  remedies  against  the  debtor's  pro- 
perty, 48,  343. 
by  proyisions  as  to  effect  of  oompontion  or  scheme,  62,  343. 

of  discharge,  97,  343. 

of  priorities  of  debts,  139,  343. 
not  affected  by  relation  of  trustee's  title,  163,  343. 
assessed  taxes  to  be  paid  in  full  in  priority,  137. 

CURATE, 

salary  of,  where  benefice  sequestrated,  247. 


DAMAGES, 

unliquidated,  arising  otherwise  than  by  reason  of  a  contract,  pronUaei 

or  breach  of  tmst,  not  pioTable,  103. 
unliquidated,  in  tort,  not  prorable,  108, 

unless  liquidated  by  agreement  before  bankruptoy,   100.    Sm 

Pboof. 
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DEATH, 

of  debtor,  ftfter  buikniptcy  petition  pteeented,  oontumanoe  of  pio- 

oeedinga,  317. 
of  debtor,  his  wife,  or  a  witness,  deposition,  336,  337. 
admimstration  of  estate  of  deceased  insolvent,  329  ei  uq, 

DEBT, 

petitioning  creditor's,  28—35.    See  PBXinoNiira  Cbxdiiob's  Dsbt. 

preferential,  137.    5itf  Pbxfbbential  Debt. 

proof  of,  103  et  uq,^  364.     See  Pboof. 

all  debts  proTcd  to  be  paid^ri  jmmm,  137,  155. 

no  priorities  except  those  expressly  given  by  section  40 . .  155. 

what,  not  released  by  discharge,  93. 

barred  by  bankruptcy,  promise  to  pay,  96. 

Court  will  inquire  into  consideration  for  judgment,  37. 

joint  and  separate,  what,  151. 

change  in  nature  of,  162. 

novation,  152. 

merger,  152. 

arising  from  fraud,  Ac,  both  joint  and  separate,  153. 

provable,  what,  103. 

what  provable  under  Acts  prior  to  1869.  .105. 

under  Act  of  1869,  and  this  Act,  107. 

costs,  107. 

annuity,  108. 

covenant  to  pay  on  request,  108. 

arising  from  fraud  or  breach  of  trust,  109. 

barred  by  foreign  lex  hei^  113. 

vdluntaiy  bond,  114. 
certain  provable  debts,  postponement  of,  110. 
what,  not  provable,  111. 

unliquidated  damages  in  tort,  108,  109. 

founded  in  felony.  111. 

for  illegal  consideration,  112. 

barred  by  Statute  of  Limitations,  113. 

DEBTOR, 

who  included  in  word,  3 — 6. 

punishment  of  fraudulent,  351,  544.    See  Fbattdulskt  Dbbtob* 

not  exempted  from  prosecution  by  discharge,  352. 

anest  of,  74  et  eeq. 

custody  of,  397. 

petition  against,  28. 

petition  by,  43.    See  PsziTioir. 

payment  by,  to  petitioning  creditor,  37. 

receiving  order  on  petition  by  or  against,  27. 

effect  of  receiving  order  on  property  of,  43. 
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DEBTOIU-Am/iMKA/. 

statement  of  affairs  of,  62,  417.    See  Qtatbmbxt  of  Atfajbs. 

pablio  examination  of,  53.    See  Publio  ExAiONATioir. 

dnties  of ,  as  to  disooyery  and  realization  of  property,  72. 

redireotlon  of  letters  of,  76. 

disooyery  of  property  of,  77.    See  Disootkbt. 

application  for  disooyery,  395. 

duties  of  official  receiyer  as  to  conduct  of,  275. 

estate  of,  275,  276. 
statement  of  affairs  of,  438. 
appointment  of  person  to  assist,  in  preparing  statement  of  affairs, 

276,  433. 
solicitor's  costs  of  petition  by,  403. 

intending  to  show  cause  against  a  petition  to  file  notice,  410. 
non-appearance  of,  at  hearing  of  petition,  410. 
appearance  of,  to  show  cause,  411. 
application  by,  to  dismiss,  'where  petition  stayed,  412. 
adjudication  on  application  of,  415. 
notice  of  meetings  to,  422. 
petition  by  firm,  424. 
books  of,  428,  437. 
contempt  of  Court  by,  63,  57,  73,  83,  299.  SeeCo/xmaar  of  Cottbt; 

CoioaTiaENT. 

BEBTOBS  ACT,  1869, 

Act,  rules,  and  orders  under,  533  et  seq.,  438,  439. 

business  under  section  5  of,  assigned  to  bankruptcy  registrars  of 

High  Court,  808,  809,  438,  527. 
extension  of  sections  11  and  12  of,  351. 
Court  may  order  prosecution  on  report  of  official  receiyer,  351. 

commit  for  trial,  851. 
public  prosecutor  to  act  where  Court  orders  prosecution,  352.    See 
Fbjlubulbzit  Dkbtob. 

DECEASED  INSOLVENT, 

estate  of,  may  be  administered  in  bankruptcy,  829. 

conditions  for  petition,  331. 

rules  as  to  administration,  426  $t  eeq, 

DECLARATION, 

of  inability  to  pay  debts  an  act  of  bankruptcy,  23.    See  Aox  OF 

BiJrZBXJFTOT. 

form  of,  406. 
contract  not  to  file,  24. 
filing,  when  complete,  24. 
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DEFEASIBLE  INTEREST, 

where  bankmpioj  detennines  interest,  182. 
bankraptcy  aa  defeawance,  183. 

limitation  hj  bankrupt  defeating  hia  own  interest  on  bankmptej 
inoperatiTe,  183. 

DEFINITION, 

of  tennfl  in  Act,  362. 
in  Rnlee,  379. 

DEPOSITION, 

of  deceased  debtor,  bis  wife,  or  a  witness,  336. 
whether  admissible  daring  lifetime  of  person  making,  qiuere,  337. 
right  of  witness  to  copy  of  his  own,  80,  386. 
of  any  witness  maj  be  ordered  to  be  taken,  393. 
aborthand  notes,  393. 
SeeWmnssB. 

DEVISE, 

of  real  property  not  revoked  by  bankraptcy,  272. 

DILAPIDATIONS, 

Act  not  to  affect  Ecclesiastical  Dilapidations  Act,  1871 .  .247. 

DISABILITIES, 
of  officers,  321. 

DISCHABGE, 

application  by  bankrupt  for,  81,  420. 
discretion  of  Coort  in  granting,  81,  82,  84. 
may  be  absolute,  81, 

or  conditional,  84. 
grounds  for  refusing  absolute  unconditional  order,  86. 
omission  to  keep  books,  86. 
continuing  to  trade  when  insolvent,  86. 
reckless  trading,  speculations,  extravagance,  87. 
vexatiously  defending  an  action,  87. 
fraudulent  settlements,  92. 
Court  may  impose  conditions  as  to  future  property,  87. 
execution  and  accounts  where  conditions  imposed,  421. 
oomparison  with  practice  under  Insolvent  Acts,  88 — ^91. 
bankrupt  to  assist  trustee  notwithstanding,  83. 
effect  of,  93—98. 

does  not  release  bankrupt  from  debts  due  to  the  Grown  for  offenoea 
against  the  revenue,  unless  the  Treasury  certify  their  consent,  93. 
does  not  release  from  debts  or  liabilities  incurred  by  fraud  or  frauda* 
lent  breach  of  trust  to  which  debtor  a  party,  or  whereof  he  has 
obtained  forbearance  by  any  fraud  to  which  he  was  a  party,  93, 
94,  96. 
releases  bankrupt  from  aU  other  provable  debts,  93,  95. 
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DISCHARGE— ^on^tfifMt;. 

e£Pect  as  to  difltrees,  160. 

of  one  partner,  154. 

creditor  may  sue  for  debt  incurred  by  fraud,  &c.  after,  96. 

effect  of  foreign  certificates,  95. 

Engliah  order  of,  bar  in  English  Courts  to  debts  whereyer  con- 
tracted, 95. 

how  far  a  promise  to  pay  a  debt  barred  by  the  bankruptcy  will 
support  an  action,  96,  97. 

order  of,  condusiTe  evidence  of  bankruptcy,  98. 

does  not  release  partner,  or  person  jointly  bound,  or  surety,  93. 

undischarged  bankrupt  obtaining  credit  guilty  of  a  misdemeanor, 
98. 

undisofaaiged  bankrupt  cannot  bring  action,  except  where  right  of 
action  does  not  pass  to  trustee,  191. 

does  not  preyent  prosecution  of  fraudulent  debtor,  852. 

whether  power  to  restrain  action  after,  qusBre,  49. 

order  of,  and  deUyery,  420. 

gazetting  order,  420. 

remoyal  of  disqualifications  after,  99. 

Crown  bound  by  proyisions  as  to,  343. 

DISCLADCEB, 

of  onerous  pruperty,  249,  et  m^. 

present  section  embodies  old  section,  as  explained  by  cases,  252. 

general  effect  of  present  section,  260. 

must  be  in  writing  signed  by  trustee,  263. 

limitation  of  time  for,  263,  264,  267. 

effect  of,  263. 

no  relation  baok  of,  as  regards  bankrupt's  prupeity,  263. 

righia  d  third  penoos  not  affected,  263,  264. 

of  freeholds,  266. 

of  shares,  266. 

when  leaye  to  disclaim  a  lease  is  and  is  not  necessary,  266,  267,  481. 

power  of  Court  on  giving  leave  to  make  conditions  as  to  fixtures,  Ac, 

266. 
only  thing  to  be  considered  in  giving  leave  is  interest  of  crediton 

geoenlly,  266,  266. 
principles  of  giving  compensation  to  the  landlord^  266. 
leave  may  be  given  when  lease  has  expired,  266. 
disolsiniwr  withoni  leave,  except  in  cases  mentioeed  in  Bole  232, 

now  void,  267. 
lessor  osanot  appeal  after  disclaimfr  exeeoted,  257. 

his  proper  course  being  to  apply  to  Court  giving  kave  for  aataj 
or  injunction  pending  appeal,  267. 
new  power  to  Court  to  rescind  a  contract,  268. 
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DISCLADCER^tfOfi/iiiMM;. 

adoption  of  ooatraoi  by  tnutoe  not  disolaunin^y  and  efTeet  tfaenaf, 

268. 
power  to  make  Testing  oiden,  269. 
person  injured  by,  may  prove  for  damages,  269. 
rights  of  landlord  to  prove  for  injuries  by,  agatzist  separate  estate  ai 

each  partner,  269. 

DISCOUNT, 

trade,  deduction  of,  from  proof,  366. 

DISCOVEBY, 

of  property  by  debtor,  72. 
duties  as  to,  of  debtor,  72, 

continue  after  discharge,  73. 
punishment  for  non-performanoe  of  duties  as  to,  as  for  contempt,  73. 
applications  to  commit  for  non-peiformance  of  duties  as  to,  74. 
examination  of  debtor  or  other  person  as  to  debtor's  property,  77, 

396,  396. 
by  interrogatories  and  discovery  of  documents  according  to  R.  8.  C, 

by  leave  of  Court  to  be  obtained  ex  parte,  394. 

DISQUALIFICATION, 

of  bankrupt  from  sitting  in  Houses  of  Parliament,  and  from  holding 

certain  offices,  98. 
removal  of,  and  certificate  of  removal,  99. 
proceedings  where  offices  vacated,  99,  100. 
of  bankrupt  peer,  611. 

DISTINCT  CONTRACTS, 
proof  on,  872. 

DISTRESS, 

landlord  may  distrain  at  any  time,  but  if  after  oommenoenie&t  of 
bankruptcy,  limited  to  one-year*s  rent  accrued  due  prior  to  adju- 
dication, 166. 

must  not  be  for  sham  rent,  167. 

rights  of  hmdlord  as  to,  167,  160. 

payment  to  landlord  to  prevent,  unimpeachable,  168, 

even  after  act  of  bankruptcy,  168. 

must  be  actually  made,  168. 

goods  may  be  in  order  and  disposition  of  bankrupt  after,  168. 

landlord  cannot  distrain  and  prove  for  same  rent,  167. 

under  attornment  clause  in  a  mortgage  deed,  168. 

rights  of  mortgagee,  167. 

for  a  rent  including  interest,  169. 

rights  of  companies  with  statutory  powers,  169. 

rights  of  persons  paying  out,  167,  168. 

effect  of  discharge,  160. 
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DISntlOT, 

London  BBnknipto7,  2BI,  295. 

of  Cowdj  Comta,  291,  292. 

iritbin,  of  wlut  Court  petition  to  be  pmented,  294,  29S,  408. 

DIVIDEND, 

first,  to  be  diatribnted  within  foor  months  after  wnclnsion  of  fint 

meeting,  26  T. 
■nbaequent,  at  interrats  of  not  more  than  ux  months,  267> 
truflee  not  bound  to  recerre  for,  -where  creditor  has  neither  valued 

nor  lealized  ■ecuritr,  306,  3T1. 
notice  of,  2S7,  2SB,  419. 
declaration  of,  267,  419. 
on  joint  and  separate  estates,  268. 
provision  for,  in  ease  of  ctediton  at  a  distance,  269. 
ligbts  of  creditor  proving  after  declaration  of,  269. 
final,  269. 

secured  creditor  not  oompljing  with  rules  ezoluded  from,  386,  SBS. 
no  Botion  for,  270. 
power  of  tnutee  to  dmw,  261. 

order  for  pByment  of,  on  trustee  after  his  release,  270. 
directions  as  to,  by  Court  mider  sect.  102.. 306, 
on  debt  pajsble  at  fatore  time,  371. 
maj  be  sent  hj  poet,  420. 

prodnction  of  bills  and  notes,  &c.  before  payment  of,  358,  420. 
nnolaimed  or  undistributed,  349. 
in  small  bankmptoieH,  327,  423. 

DOCUMEHT, 

power  to  taier  production  of,  SO,  393. 

disooverj  of,  bj  leave  of  Court,  in  manner  provided  bf  B.  3.  C,  394. 

DOUICILE, 

debtor  having,  in  Eog-Iand  may  be  petitioned  against,  23. 

so  been  always  held,  33. 

this  includes  foreigners,  3. 
when  penons  not  having  Engliah,  may  be  made  bankrupt,  28,  34. 
foreign  member  of  English  firm,  34. 

DOUBLE  PEOOP, 

(mlj  one  proof  on  one  estate  in  respect  of  the  sai 
except  where  bankrupt  liable  under  distinct 
fact  Uiat  bankmpt  carries  on  two  bnsincHsM  in 
not  make  him  member  of  tvo  distinct  firms,  3 
where  foreign  bankraptcy ,  121. 
W.B. 
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EABNIK6S, 

penonal,  of  bankrupt,  when  Uiey  pus  to  trustee,  186. 
damages  in  lieu  of  notice  pan  to  trustee,  187. 
contracts  requiring  personal  sidll  of  bankrupt,  185. 
action  on  contract  involTing  personal  labour  of  bankrupt,  191. 
rights  of  Bubseqaent  ereditors  where  bankrupt  continues  to  trade, 
271. 

ELECTION, 

doctrine  of,  where  bankrupt  liable  on  distinct  contracts  as  member 

of  different  firms,  &c.,  abolished,  153,  372. 
separate  business,  373. 
rule  allowing  proof  against  all  the  estates  liable  does  not  apply  to 

proof  for  injuries  by  disclaimer,  373. 
necessary  in  oases  of  breaches  of  trust  and  frand,  153. 
where  donnant  partner,  153,  151. 
change  of,  154. 
of  trustee  as  to  taking  leases,  251.    S^  Djsclaixssl, 

ELEGIT, 

writ  of,  no  longer  applies  to  goods,  223,  341,  377. 
saving  of  writs  issued  before  commencement  of  Act,  355. 

EQUITABLE  ASSIGNMENT, 

what  does,  and  what  does  not,  amount  to,  171,  172. 

cheque  does  not  operate  as,  172. 

distinction  between,  and  licence  to  seize,  45,  46,  172. 

ESTATE  TAIL, 

power  to  trustee  to  deal  with,  261,  262. 
disentailing  assurances,  263. 

powers  given  by  Settled  Land  Act,  1882,  to  tenants  for  Hfe  do  not 
pass  to  trustee,  263. 

EVIDENCE, 

gazette,  of  any  notice  therein,  335. 

conclusive,  of  receiving  order  andadjudicatiouy  335, 
of  proceedings  at  creditors*  meetings,  335. 
of  proceedings  in  bankruptcy,  336. 
of  proceedings  of  Board  of  Trade,  338. 
certificate  conclusive,  of  trustee's  appointment,  337. 
may  be  taken  vivA  voce,  by  interrogatories  affidavit  or  commiamon,  316. 
deposition  of  deceased  witness  receivable  in,  336,  337. 
in  Court  of  Appeal,  311—313. 
See  Witness. 

EXAMINATION, 

public,  of  debtor,  53.    See  Public  Examination. 
of  debtor  or  other  person  as  to  debtor's  property,  77. 
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BXiMTNATION— wwruiw^. 

of  witnsss,  TB. 

what  a,  witoeu  mnst  answer,  73.] 
bankmpt  most  anawer,  thottgh  it  teiuk  to  oriiniiiate,  79. 
10*7'  be  ordered  to  produce  doomiients,  BO,  393. 
right  of  witnsBB  to  oopjr  of  his  depositioo,  SO,  Bl,  385. 
power  to  appoint  aborthaiid  writer  to  attend,  393. 
SeeWasix;  DEpoarnon;  Dkootbbt, 
EXECUTION, 

bj  Beiznie  and  sale,  an  aot  of  bankmpbi]',  22. 

oreditor  cannot  rotain  prooeeds  of,  onlesa  completed  before  teodiiag 

oid^,  and  before  notice  of  presentation  of  a  petition  or  oommisnon 

of  an  aTailable  aot  of  bankmptoj,  219. 
what  is  oompletion  of,  219,  220. 
liability  of  slieiitr  ia  respect  of,  220. 
dntiea  of  ahcriS  aa  to  retaining  proceeds  of,  221. 
If  gooia  seized,  and  eheriit  has  notice  befora  sale  that  a  receiving 

order  haa  been  made,  he  is  to  daliver  goods  on  request,  and  subject 

tohiaoosU,  to  official  recaiTer  or  trustee,  221, 
where  goods  sold  under,  for  more  than  20/. ,  shcriS  to  retain  proceeds 

for  fourteen  dajs,  221. 
not  inralid  because  seizure  and  sale  oonstitutc  an  act  of  bankruptcy, 

S31. 
binijidt  pnrchaser  from  sheriff  gets  good  title,  221. 
rights  of  execution  oreditor,  222. 
Jodgnwat  under  Act  of  1869  need  not  exceed  50/.,  sufBcient  if  levy 

did,  222. 
probably  so  [20/.  being  now  the  limit)  under  this  Act,  223. 
•ale  for  more  than  30/.,  including  expensee,   must  bo  by  public 

auction,  223,  311. 
creditor  ontitled  to  abandon  part  of  his  claim,  223. 
payment  by  debtor  to  avoid  seizure  or  sale  good,  223. 
whole  aale  must  be  completed,  221. 
power  to  stay,  after  presentation  of  petition,  *7. 
what  will  be  restrained,  49. 

writ  of  elegit  not  to  extend  to  gaodi>,  223,  311,  377. 
writ  of  levari  facias  abolished,  341. 
under  adminiatratiou  order,  320. 
EXECUTOR, 
proof  by,  116. 

proviog,  abandooa  rigbt  of  reloiuer,  1 15. 
may  petition,  30. 

EXPUNGINQ  PROOF, 

on  application  by  trustee,  37S. 
mere  lapse  of  time  no  objection  to  application, 
tt3 
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EXPUNGma  PROOF-^»/mi/frf. 

b7  creditor  where  tnutee  dedinee  to  interfere,  or  hj  debtor  in  oaae  of 

composition  or  scheme,  376. 
file  in  bsnkmptoy  not  a  record  so  as  to  estop  bankmpt  from  apply- 
ing, 376,  876. 
Sm  Fboof. 

KXTENT  OF  ACT, 
as  process,  local,  1. 
of  obligation,  binding  on  all  Britiah  subjects  and  Courts,  I. 

FACTOR, 

when  may  be  petitioning  creditor,  30. 

set-off  against  and  by,  134.    See  Set-off. 

property  ycstod  in  bankrupt  as,  176, 

does  not  generally  pan  to  trustee  if  distinguishable,  176, 177, 210, 
unless  possession  inconsistent  with  usage,  177. 

relation  of  principal  and,  must  be  notorious,  210.    See  Befdizd 

OWKSBSUIP. 

FEES, 

power  to  prescribe,  333. 
scale  of,  687—691. 
application  of,  282. 

FELON, 

may  be  made  bankrupt,  6. 

FELONY, 

debt  founded  in,  not  proTable,  111. 

FILE  OF  PROCEEDINGS, 

in  bankruptcy  not  in  nature  of  record,  376. 
transmission  of,  on  appeal,  405. 

FILING, 

of  declaration  of  inability  to  pay  debts  an  act  of  bankruptcy,  23. 

FIRM, 

proceedings  in  name  of,  320,  321. 

may  act  by  any  of  its  members,  342. 

bankruptcy  notice  against,  26. 

receiving  order  against,  operates  as  receiving  order  against  indiyldiia 

members,  424. 
no  adjudication  against,  in  firm  name,  424. 
attestation  of  signature  of,  423. 
service  on,  423. 
petition  by,  424. 
statement  of  affairs  by,  424, 
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PIB8T  UEETING, 

to  be  held  not  later  thAn  fooileeiLdafB  after  rccciricg  order,  61,  3u6. 
rnleB  m  to,  3S8-^G3. 
notice  of,  366,  422. 
to  debtor,  422. 
debtor  to  attend,  72. 
place  for,  367. 
obairman  of,  357. 
voting  at,  367—360.     So  Votb. 
proceedings  valid,  though  notice  not  received,  122. 
copy  of  every  reeolution  to  be  filed,  423. 


separate  aeaigmneDt  or  charge  of,  tequiree  regUtration  as  a  bill  of 
sale,  217. 

what  is  a  wpacate  assigumeat  or  oharge  of,  217. 

removal  of,  21T,  318. 

power  of  Court  to  make  otdei  as  to,  od  disclaimer,  261,  26S. 
effect  of  this  power  on  right  to  remove,  266. 
FOR£CL06UBE, 

trustee  may  bring  action  for,  in  ConrtB  oQiei  than  Court  of  Bank- 
ruptqr,  304. 

notwithstanding  boakmptoy,  370. 
rOEEIQN  ATTACHMENT, 

custom  of,  not  effected  by  Debtors  Act,  664. 
FOREIGN  BAIJKEUPTCY, 

effect  of  oertificate  under,  95. 

eSeot  of  disofaarge  under  colonial,  96. 

credit  must  be  given  for  snms  received  under,  120. 
rORKIONER, 

how  far  liable  to  proviaiDua  ot  banfcniptoy  law,  3,  34. 

may  be  petitdoniiig  oieditor  yAea  he  can  sue  for  the  debt,  31 . 

arrest  of,  76. 
FORMAL  DEFECT, 

proceeding  not  invalidated  by,  339,  340,  438. 

what  is  not,  330. 

what  is,  340. 
FORMS, 

in  baukniptoy,  440—610. 

list  of,  440— 442. 

as  to  administration  orders,  616 — 624. 

under  Debtors  Act,  6S2,  663,  666,  667. 

In  County  Courts,  676— S77. 

"  general  roles  "  include,  363. 

use  of,  380. 
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FRAUD, 

proof  for,  109. 

discbarge  does  not  release  debtor  from  debt  incurred  bj,  to  whieli  he 

was  a  party,  93. 
or  whereof  he  has  obtained  forbearance  by  any,  to  which  he  was  a 

party,  93. 
right  to  sue  for  debt  incurred  by,  95. 
debt  arising  from,  of  partners  joint  and  separate,  153. 

FRAUDULENT  CONVETANCE, 

an  act  of  bankruptcy,  8.    See  Act  of  BumuncT. 

FRAUDULENT  DEBTOR, 

punishment  of ,  351,  544. 

Court  may  order  prosecution  of,  on  report  of  official  receiver  or 
trustee,  351,  650. 

public  prosecutor  to  act  in  such  case,  352. 

Court  may  commit  for  trial,  351. 

continues  criminally  liable  after  discharge  or  composition,  352. 

misdemeanors  under  Debtors  Act,  1869 . .  544 — 549. 

undischarged  banlcrupt  obtaining  credit  over  20/.  guilty  of  mis- 
demeanor, 98. 

puniahments  under  Debtors  Acts  cumulative,  552. 

expenses  of  prosecution,  551. 

indictments  and  jurisdiction  to  try,  551,  552. 

FRAUDULENT  PREFERENCE, 

what  is,  75,  231,  239. 

comparison  with  Act  of  1869.  .232. 

is  an  act  of  bankruptcy,  19,  20,  232. 

comparison  with  law  prior  to  1869.  .232. 

old  oases  only  useful  as  guides  now  that  there  is  a  statutory  enact- 
ment, 233,  23C. 

old  decisions  as  to  what  does  and  does  not  constitute,  233 — 235. 

what  was  a  voluntary  payment,  234. 

must  be  within  three  months  from  presentation  of  petition,  231,  238. 

by  the  old  law  pressure  and  demand  negatived,  237. 

guaref  how  far  this  now  the  case,  237. 

pressure,  what  constitutes,  236. 

preference  need  not  be  sole  motive,  236. 

good  faith  of  preferred  creditor,  236,  237. 

creditors  no  longer  within  saving  clause,  232,  237. 

onus  of  proving  good  faith  on  person  seeking  protection,  237. 

person  preferred  must  be  a  creditor  and  the  person  intended  to  bo 
preferred,  238. 

trustee  ought  not  to  apply  to  set  aside,  for  braefit  of  one  creditor 
only,  239. 

application  to  set  aside  settlement,  &c.  as,  must  be  made  in  Oourt 
239,  381. 
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HOLD, 
of  bankrapt  may  be  diaclaimed  bj  trustee,  255. 

FEIZNDLT  SOCTBriES  ACT,  1375, 

prioritiea  andw,  not  effected  lij  Act,  165. 

FUTUKE-ACqcmED  PROPEBTT.    Stt  Arsb-imuissii  Tmvsart; 


OABNISHEE  OBDEB, 

nreditor  not  entitled  to  rotain  benefit  of,  nnleea  debt  roocived  before 

Teoednng  order,  and  withont  notice,  219. 
not  a  protected  dealing,  241. 

Sti  Atucbkest  ;  Exsovnos. 

OAZBTTE, 

what  to  be  adTertiwd  in,  30,  63,  10),  SST,  268,  356,  115,  410,  419, 

430,  421,  422,  428,  429,  430. 
to  be  eridtnoB  of  notice  t^iersin,  336. 
condnaive  evidence  of  receiTingordeiot  adjudication,  335. 
sQ  notices  to  be  gazetted  by  Board  of  Trade,  42S. 
filing  copy  of,  by  regiitntr,  385. 

QEKEBAL  Rtri.ES, 

in  bankruptcy,  378—439,  525. 

lilt  of,  378. 

as  to  adminiatratioD  orders,  611 — 615. 

nnder  Debtors  Act,  664—566. 

County  Court,  January,  1BB1,.674. 

under  Bankruptcy  Repeal  and  Inoolrent  Court  Act,  600—607. 

power  to  make,  332,  333. 

Indode  forma,  353. 

shall  not  extend  juiiadiotion  of  Courts,  333. 

to  be  laid  before  parliament,  333. 

to  have  effect  as  if  enacted  by  the  Act,  333,  378, 379. 

GOOD  FAITH, 

effect  of,  in  prereuting  fraudulent  preference,  232,  237.      Sec  Fbau- 

onua  of  proving,  237. 

pnrohiiser  in,  of  goods  sold  by  sberifi  acquires  good  title,  221. 

GOODS  AND  CHATTELS, 
definition  of,  353.  > 

writ  of  degit  not  to  extend  to,  341. 

contract  to  appropriate  specific,  when  on  equitable  assignment, 
stoppage  ill  Imiaiiu  of,  184. 
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GOODS  AND  CHATTELS— eon/tfiMAi. 

taken  in  execution,  duties  of  sheriff  as  to,  221. 
what,  within  reputed  ownership  doctrine,  197,  198,  209,  210. 
application  of  Bill  of  Sale  Acts  to,  215  et  seg.    See  FftOFEBTT ;  Bi- 
FUTED  OwiiZBSHZP ;  BiLL  07  Salb  ;  ExBcunov. 

GOODWILL, 

of  bankrupt's  business  may  be  sold  hj  trustee,  261. 

GROWING  CROPS, 

separately  assigned  or  charged  within  Bills  of  Sale  Acts,  217. 

GUARDIAN, 

of  poor,  disqualified  by  bankruptcy,  99. 
vacation  of  office  of,  by  bankruptcy',  100. 

HIGH  COURT, 

to  have  bankruptcy  jurisdiction,  291. 

London  Bankruptcy  Court,  consolidated  with,  292. 

business  of,  in  bankruptcy,  and  transfer  of  officers,  293,  294. 

judge  of,  for  bankruptcy  business,  293,  626. 

district  of,  295. 

transfer  of  proceedings  from  one  Court  to  tknother,  295. 

special  case  from  County  Court  for  opinion  of,  296. 

jurisdiction  of  registrars  of,  296,  381 — 383. 

chambers,  296,  380—383. 

general  powers  of,  298. 

under  Debtors  Act,  308,  438,  439. 

appeal  from,  to  Court  of  Appeal,  309. 

appeal  from  Board  of  Trade  to,  64,  284,  337. 

rights  of  audience  in,  343. 

rules  as  to  business  of,  400,  401. 

order  as  to  business  of,  528 — 532. 

HIGHWAY  BOARD, 

bankrupt  member  of,  disqualified,  99. 
vacancy  of  office  by  bankruptcy,  100. 

HOUSEHOLD  GOODS, 

when  protected  from  execution  in  small  bankruptcies,  326. 

HOUSE  OF  LORDS, 

appeal  to,  by  leave  of  Court  of  Appeal,  309. 

when  leave  will  be  given,  312. 
disqualifications  of  bankrupt  member  of  with  respect  to,  98,  611. 

HUSBAND, 

whether,  may  be  made  bankrupt  for  debts  of  wife  dum  tola,  guan,  6. 
petition  by,  in  respect  of  such  debts,  29. 
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IMPRISONMENT  FOR  DEBT, 
abolition  of,  533,  534. 

ezoeptions  in  certain  cases  of  default,  534 — 537. 
order  for  committal,  537. 
juriBdiction  as  to,  538,  539. 
arrest  of  defendant  about  to  quit  England,  541,  542. 

INDICTMENT, 

form  of,  under  Debtors  Act,  551,  552. 
jurisdiction  of  quarter  sessions  to  try,  552. 
punishments  cumulatiye,  552. 

INFANT, 

Trbether,  can  be  made  bankrupt,  quare^  4. 
can  be  petitioning  creditor,  29. 
debts  of,  how  far  provable,  114. 

INJUNCTION, 

power  under  sect.  10  to  restrain  proceedings  by,  47. 

to  what  cases  power  to  gprant  extends,  48,  49. 

restraining  actions  by,  under  general  powers  of  sect.  102. . 303. 

discretion  as  to,  305. 

notice  of,  may  be  sent  by  telegram,  339. 

INSOLVENT, 

administration  of  estate  of  deceased,  329.    See  Deceased  Insoitsnt. 

INSPECTION, 

oommittee  of,  appointment  of,  66.    See  Comhitteb  op  Inbpectiok. 

INTENT  TO  DEFEAT  AND  DELAY, 

departure  from  England,  &c.  with,  act  of  bankruptcy,  20.    Se$  Act 

OF  Banxbxtptot. 
to  be  proved  as  a  matter  of  fact,  20. 
petition  must  allege,  21. 
omission  to  allege,  not  a  formal  defect,  339. 

INTEREST, 

proof  for,  to  date  of  receiving  order,  115,  273,  274. 
payment  of,  from  date  of  receiving  order  out  of  suiplus,  138. 

INTERIM  INJUNCTION, 

power  to  grant  after  presentation  of  petition,  47. 
when  it  will  be  granted,  48. 

INTERIM  RECEIVER, 

power  to  appoint  official  receiver  receiver  and  manager,  aft«»r  i^ro- 

sentation  of  petition,  46,  47,  409,  410. 
official  receiver  to  act  as,  between  receiving  order  athI  apjMiltilniHti 

of  trustee^  275—277. 
to  have  powers  of  receiver  of  High  Cuurt,  270. 
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INTERPLEADER, 

Court  of  Bankniptoy  Has  joriadiction  to  make  ordets  in,  307. 
appeals  in,  310. 

INTEEPRETATION, 
of  teims,  352,  379. 

ntELANB, 

Act  not,  except  as  expressly  provided,  to  apply  to,  1. 

Debtors  Aot  does  not  extend  to,  533. 

effect  of  disoharge  granted  in,  95. 

where  more  convenient,  bankmptcy  Bhonld  proceed  in,  reoeirinfl: 

order  may  be  annulled,  50,  51. 
courts  in,  to  be  auxiliary,  322. 
enforcement  of  orders  and  warrants  in,  322,  323. 
examination  of  witness  in,  78. 

IRREOULARnr, 

not  td  inyalidate  pzxx)eeding,  339.    See  Fobxal  Defect. 


JOINT  ADJUDICATIOK, 

not  to  be  made  against  firm  in  firm  name,  424. 

joint  petition,  requisitea  for,  139. 

debtor's  petition  by  firm,  423. 

statement  of  affairs  by  partnership,  424. 

receiTing  order  against  firm  operates  as  order  against  each  member, 

424. 
attestation  of  firm  signature,  423. 

JOINT  CONTRACT, 
action  on,  320. 
proof  in  respect  of,  where  distinct,  372. 

JOINT  DEBTOR, 

acts  of  bankruptcy,  by  partners,  140. 
joint  adventurers,  140. 

discharge  of  one  does  not  release  the  other,  93. 
not  discharged  by  acceptance  of  composition  in  cose  of  co-debtor, 
68,  93. 

JOINT  AND  SEPARATE  ESTATE, 
joint  petition,  requisites  for,  139. 
receiving  order  against  firm  equivalent  to  receiving  order  against 

its  partners  at  date  of  order,  140,  424. 
when  an  assignment  by  a  partner  is  an  act  of  bankruptcy,  140. 

test  is  bonaJSdetf  140. 
joint  petition  may,  in  some  oasesi  be  against  persons  not  strictly 
partners,  141. 
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on  joint  adjudication  whole  property,  partnership  and  scparatej  yeets 

in  trustee,  141. 
administration  genorallj  carried  oat  by  solvent  partner,  141. 
lights  of  solvent  partner  and  trustee  respectively,  141. 
where  partner  separately  adjudicated,  dissolution  dates  from  act  of 

bankruptcy,  142. 
Lord  King's  rule  embodied  in  sect.  40 . .  142. 
Lord  Loughborough's  order,  143. 
separate  estate  is  primarily  liable  for  separate  debts,  143. 

except: 

(1)  where  there  is  no  joint  estate,  143. 

(2)  where  a  joint  creditor  is  petitioning  creditor,  144. 

(3)  where  the  joint  creditors  pay  the  separate  creditors  in  full, 

144. 
creditors  entitled  in  this  case  to  interest  to  date  of  receiving  order,  145. 
joint  creditor  with  a  separate  security  entitled  to  prove  against  joint 

estate  without  giving  up  security,  and  vice  v&rsdj  145,  369. 
test,  whether  security,  if  given  up,  would  augment  estate  to  be 
proved  against,  145. 
apportionment  of  securities  on,  145. 
distinct  accounts  are  to  be  kept,  145,  428. 
that  is,  which  is  so  as  between  the  parties  themselves,  146, 
subject  to  the  operation  of  doctrine  of  reputed  ownership,  147. 
partners  may  changpe  character  of  estate,  146. 

what  required  to  change  character,  146. 
separate  business,  147. 

whether  estate  joint  or  separate  a  question  of  fact,  147. 
reputed  ownership  as  affecting  joint  and  separate  estate,  147 ; 
between  old  and  new  firms,  147,  148. 
joint  estate  may  be  created  by  repute  where  no  partnership  in  fact, 

149. 
what  amounts  to  a  representation  that  a  partnership  exists,  149. 
debtor  cannot  prove  in  competition  with  his  own  creditors,  149. 

except: 

(1)  where  his  separate  estate  has  been  fraudulently  converted  to 

the  use  of  the  partnership,  and  conversely,  149. 

(2)  where  one  or  more  partners  carries  on,  in  fact,  distinct  and 

separate  trade,  149. 
one  partner  or  his  estate  cannot  prove  against  his  partner's  separate 
estate  so  long  as  there  are  joint  debts  and  a  possibility  of  their 
coming  on  the  separate  estate,  150, 
unless  separate  estate  insufficient  to  pay  separate  debts,  £x  p, 

Toppinf^,  150. 
whether  this  exception  applies  where  estate  proving  is  separately 
solvent,  quarCf  150. 
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executor  of  deoeased  partner  in  aamo  position  as  his  testator,  151. 
distribution  of  suiplus,  151. 
what  debts  are  joint  and  separato,  151. 
nature  of  debt  may  be  changed,  152, 
by  noration,  162, 
by  merger,  152. 
biU  improperly  accepted  in  name  of  firm,  not  provable  against  joint 

estate,  153. 
election  practically  abolished,  153. 
except  as  to  breaches  of  trust  and  frauds  which  oonstituto  both  joint 

and  separate  debts,  153. 
election  where  dormant  partner,  153. 
when  a  creditor  may  and  may  not  change  his  election,  154. 
consolidation  of  estates,  old  law  as  to,  154. 
no  proTision  in  Act  as  to  consolidation,  154. 
effect  of  discharge  of  one  partner,  154. 
dividends  on,  268. 
costo  of,  403. 

JUDGMENT  DEBT, 

Court  may  inquire  into  consideration  of,  on  hearing  of  petition,  37. 

JUDGMENT  DEBTOK'S  SUMMONS, 

committal  under,  537 — 511. 

business  under  sect.  5  of  Debtors  Act,  1869,  assigned  to  bankruptcy 
registrars  of  High  Court,  308,  309,  527. 

summons  to  be  adjourned  to  judge  if  case  seems  one  for  com- 
mittal, 309,  527. 

rules  as  to  business  on,  438,  439. 

Coimty  Court  rules  and  forms  as  tof  574 — 577. 

JUDICATURE  ACTS, 
sect.  28.. 334. 

rules  under,  as  to  appeals  to  Court  of  Appeal  to  apply,  312  et  seg.,  406. 
rules  under,  not  to  apply,  except  as  provided,  to  bankruptey  mat- 
ters, 438. 

JURISDICTION, 

extent  and  obligation  of  Act,  1 — 3,  34. 

general  jurisdiction  of  Bankruptey  Courts,  298. 

Under  present  and  former  Acts,  comparison  of,  300. 

aemblef  that  under  present  Act  wider,  301. 

exercise  of,  under  Act  of  1869. . 301. 

in  respect  of  strangers,  302. 

exercise  of  powers  of  restraint  under  Act  of  1869 . .  303. 

injunctions  discretionary,  305. 
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cases  of  refusal  to  exercise,  304. 

oases  where  exercised,  304. 

was  not  exdnslTe,  304. 

bankraptoy  in  sect.  102  includes  composition,  305. 

in  oases  of  composition,  not  limited  to  questions  between  the  debtor 

and  his  creditors,  306. 
power  to  give  directions,  «.  ^.  as  to  dividend]^  306. 
how  soon  and  how  late  general  powers  will  be  exercised,  306. 
includes  interpleader,  307. 

County  Court  has,  of  High  Court  in  bankruptcy  matters,  297,  298. 
of  registrars,  296,  381—383.    See  Beqibtbab. 
to  rehear,  309,  310. 
rules  not  to  extend,  333. 
See  CouBT ;  Hiqb  Coxtbt  ;  Couzrrr  Coubt. 

JUBY, 

trial  of  questions  of  fact  by,  299. 

costs  of  trial  by,  315,  316. 

special  or  common,  399. 

settlement  of  issues,  398. 

mode  of  trial  by,  399. 

finding  of,  whether  condusiTe,  308. 

JUSTICE  OF  THE  PEACE, 

diBqualification  of,  by  bankruptcy,  99. 

LABOUREB, 

preferential  daim  of,  137. 
what  is  a,  138, 139. 

LAND, 

execution  against,  completed  by  seizure,  or  if  an  equitable  interest, 

by  appointment  of  a  receiver,  219. 
execution  against,  when  protected,  219. 
real  property  abroad,  194. 

LANDLOBD, 

power  of,  to  distrain,  156.    See  Distbbbs. 

who  is,  159. 

compensation  to,  for  injuries  by  disdaimer,  256.    See  Discladceb. 

proof  by,  156,  373. 

LEASE, 

disclaimer  of,  249  et  teq.    See  Dibcladceb. 
limitation  of  time  for  disclaiming,  251,  254. 
assignment  of,  by  trustee,  254. 
leave  to  disdaim,  255,  257,  431. 
leave  where  lease  expired,  256, 
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LKriERS, 

redirection  of  debior*8,  76. 

LEVARI  FACIAS, 

wriU  of,  to  be  no  longer  iwaed  in  dvil  prooeedings,  247,  341. 

LIABILITY, 

what  prorable,  104,  105. 

LICENCE  TO  SEIZE, 

not  executed  before  commencement  of  bankruptcy  detennined  bj 

bankruptcy,  45. 
distinction  between,  and  equitable  aamgnment,  45,  46,  172. 

LIEN, 

none  on  debtor's  books  of  accounts  against  official  receirer  or  trus- 
tee, 437. 

existence  of,  does  not  entitle  a  solicitor  to  refuse  to  produce  bank- 
rupt's documents  for  trustee's  inspection,  80,  437. 

solicitor's,  on  books,  &c.  in  trustee's  possession  for  work  as  solicitor 
to  trustee,  267,  428. 

banker's,  178. 

LIMITATIONS,  STATUTE  OF, 
debt  barred  by,  not  provable,  113. 

not  taken  out  of,  by  acknowledgment  in  statement  of  affairs,  53. 
debt  barred  by,  during  bankruptcy,  continues  barred  after  annul- 
ment, 103. 
insufficient  to  found  petition  on,  33. 

LIQUIDATION, 

under  Act  of  1869,  sanction  of  Court  required  for,  356. 
transfer  of  estate  on  vacancy  in  office  of  truatee  under,  347,  348. 
transfer  of  outstanding  property  on  dose  of,  348. 

• 

LIST  OF  CREDITORS, 
in  statement  of  affairs,  62. 

certified  by  official  receiver  to  be  produced  by  bankrupt  on  applica- 
tion for  discbarge,  92,  420. 
trustee  to  furnish,  to  any  creditor,  283,  431. 

LOCAL  BANK, 

authority  by  Board  of  Trade  on  application  of  committee  of  in- 
spection for  account  at,  280,  431. 
payments  into  and  out  of,  435. 
definition  of,  353. 

LOCAL  BOARD, 

bankruptcy  a  disqualification  for  office  of  guardian  of  poor,  overseer 

of  poor,  sanitary  authority,  school  board,  highway  board,  burial 

board,  or  vestry,  99. 
bankruptcy  renders  such  office  vacant,  100. 
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LOCAL  PAPER, 

wliat  to  be  advertued  in,  50,  63,  101,  356,  414,  415. 
no  adyertifleoient  in,  in  small  bankruptcies,  424. 
filing  copy  of,  by  registrar,  385. 

LONDON  BANKRUPTCY  COURT, 

consolidation  of,  with  Supreme  Court,  292. 

jurisdiction  of,  and  pending  proceedings  in,  transferred  to  High 

Court,  292,  293. 
officers,  &c.  of,  to  be  officers  of  Supreme  Court,  294. 
transfer  of  comptroller  and  other  officers  of,  to  Board  of  Trade,  344, 

345. 

LONDON  BANKRUPTCY  DISTRICT, 
definition  of,  294,  295,  376. 

LORD  CHANCELLOR, 

power  of,  to  make  general  rules,  332,  333. 

to  prescribe  fees,  333. 

to  fix  salaries,  334. 

to  regulate  bankruptcy  jurisdiction  of  County  Courts,  292. 

to  appoint  judge  of  High  Court  for  bankruptcy  business,  293. 
power  of,  as  to  certain  offices  and  officers,  344 — 347. 

LUNATIC, 

whether  he  may  be  made  bankrupt,  5. 
may  act  by  committee  or  curator  bonis^  342. 


KAJOR  AND  MINOR  FIRM, 

exception  from  rule  that  debtor  cannot  prove  in  competition  with 
bis  own  creditors  in  case  of,  149.  See  Joist  aivd  Setasatb 
Estate. 

MALICIOUS  PROCEEDINGS, 
remedies  for,  38—41. 
no  express  provision  in  Act,  38. 
common  law  remedies,  39. 
action  may  be  brought  for — 

(1)  maliciously  taking  legal  proceedings,  39. 

(2)  maliciously  procuring  something  to  be  done  under  legal 

process,  139,  140. 

(3)  malidous  abuse  of  legal  proceedings,  39,  40. 

MANAGER,  50.    See  Special  Makaoeb. 

official  receiver  may  be  appointed  interim,  409. 
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KARRIAGE  8KITLEMENT3, 

aroidftnoe  in  eertain  oaaei  of  seiUemMits  other  than,  224,  225. 
wife*8  eqnitj  to,  192,  230. 

making  of,  in  certain  eases  ground  for  refusing  or  qualifying  dis« 
chaige,  or  refusing  oompoaition  or  scheme,  92. 


MARRIED  WOHAX, 

•object  to  bankmptcj  laws  in  respect  of  separate  property,  6. 

may  petition  where  she  can  sue  alone,  29. 

money  lent  by,  to  husband  his  assets,  subject  to  right  to  ^vidend 

after  other  creditors  paid  in  full,  110,  180. 
may  prove  where  she  can  soe  alone,  114. 

HARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
effect  of,  4,  6,  29,  110,  114,  180,  192,  314. 

MASTER, 

what  bills  to  be  taxed  by,  400. 

office  of,  401. 

business  of,  to  be  transacted  personally,  401. 

MAYOR, 

bankruptcy  disqualification  for  office  of,  99. 
causes  yacancy  in  office  of,  100. 

MEETTNTG, 

first,  61,  356.    See  Fibst  MsBUBra. 

rules  as  to  other  meetings  of  creditors,  357. 

ohairman  of,  357. 

voting  at,  357—360. 

may  be  adjourned  by  chairman,  362. 

quorum  at,  362. 

minutes  of  proceedings  at,  363. 

notice  of,  to  debtor,  422. 

notice  of,  to  creditors,  422. 

non-reception  of  notice  of,  422. 

proof  of  notice  of,  422. 

costs  of  calling,  422. 

copy  of  every  resolution  at,  to  be  filed,  423. 

summoning,  by  trustee  and  official  receiver,  289,  357,  384. 

MEMBER  OF  PARLIAMENT, 
bankruptcy  disqualification  of,  99. 
proceedings  where  seat  vacated,  99,  100. 

MERGER, 

change  in  nature  of  debt  by,  152. 


in  btuikraptoy  tranafeired  to  Board  of  Trade,  341 . 

METE0P0LITA2I  COUNTT  COtTRT, 

exolud«dfrom  bankraptcj  jurisdiction,  231,  29S. 
what  is,  376. 

MINUTES, 

of  meeting'  to  be  kept  hy  oliuiman,  363. 
to  be  eridenoe  ol  proceedings  at,  336. 

MORTGAGE  AND  MORTGAGEE, 

lightB  of,  unaffected  by  reoeiTing  order,  H.     Ste  Sbookkd  G^kditob. 

wben  Becured,  46. 

on  joint  and  separate  eetates,  115, 

attornment  clansaa,  righta  under,  tSS,  lo9. 

what  appltcati(»)>  aa  to.  Court  of  Bankraptcj  would  and  would  not 


BufBdent  to  prodoce mortgage  deed  on  valuation,  359. 

foreclosure  notwithBtanding  bankruptcy,  370. 

rights  of  snbBeqneut,  not  accelerated  by  surrender  of  first,  37t. 

rights  not  aSected  by  sect.  5  of  Bovill's  Act,  110,  1S5,  372. 

itiqniry  into,  and  accountx  and  sale  by  Court,  391,  399. 

couTcyance  thereunder,  395.j 

application  of  proceeds  of  sale,  396. 

proceedings  oninquiiy,  395. 

accounts,  how  to  be  taken,  395. 

MOTION, 

all  applications  to  Court  to  be  by,  380. 
notice  of,  and  fi  parte  applications,  387. 
notice  of ,  to  be  Sled,  338. 
length  of  notice,  387. 
service  of  notice  of,  387. 
adjournment  of,  387. 
affldaTits  on,  387,  388. 
»  of,  388. 


MUTUAL  CREDIT, 

aoconnt  to  be  taken  where  mutual  credits,  mutual  debts  or  other 
mutual  dealings  with  debtor,  and  balance  onlyclaimed  or  paid,  123. 
comparison  of  present  law  and  Act  of  1819..  123,  121. 
changce  introduced  by  Act  of  1869..  121. 
tet-ofl  in  bankruptcy  compared  with  set*o 

126. 
distinction  between  mutual  credit  and  mt 


whether  eflect  of  eeotion  can  be  excluded 
W.B. 


706  INDBX. 

inJTUAL  CREDIT— «M<tfMMl. 

what  may  be  set  off, 
all  prorable  daima,  127. 
eren  unliquidated  damages  if  proTable,  127, 

and  untaxed  ooete,  128. 
olaimB  may  be  of  a  different  nature,  128. 
what  may  not  be  set  off,  128. 
generally,  claims  must  be  mutual,  128. 

exception,  128,  129. 
mutuality  neoeseaiy,  129. 
mutuality,  what  constitutes,  129. 

debts  must  be  due  between  same  parties,  129. 
and  in  same  right,  129. 

sufficient  if  due  in  equity,  180. 

examples  of  this  doctrine,  130,  181. 

apparent  exceptions  thereto,  182. 

in  case  of  brokers,  agents,  ftc,  132,  133. 
intention  to  orsate,  not  necessaty,  131. 
effect  of  notice  of  available  act  of  bankruptcy,  132. 
knowledge  of  insdvency  not  equivalent  to  ncytioe  of  act  of  bank* 

ruptoy,  132. 
baukniptoy  rules  as  to,  apply  to  winding-up  of  companies,  131. 
equitable  set-off,  134. 
rule  in  George  r.  Clagett,  134,  135. 

limit  of  its  application,  135,  136. 
whether  a  man  can  get  right  of  set-off  by  breaking  contract,  queere^  129. 

NOTICE, 

bankruptcy,  24.        See  Bavzbtjvtot  Koncn. 

of  suspension,  or  intended  suspension  of  payment,  an  act  of  bank* 

ruptcy,  27.    See  Act  of  Basxxuftct. 
where  not  specially  ordered  may  be  sent  by  post,  339,  398. 
of  injunction  may  be  sent  by  telegram,  339. 
to  be  in  writing,  384. 
of  meetings,  367,  422.    See  MBEToro. 
of  order  to  stay,  49,  50. 
of  transfer  of  proceedings,  385. 
of  motion,  386,  387,  388.    See  Money, 
of  sureties,  389. 
of  deposit,  389. 
to  bankrupt  and  chief  of  department  of  applioation  to  set  aaide  pay, 

Ac,  396. 
of  application  to  commit,  897. 
of  appeal,  405. 
of  order  of  adjudication,  416. 
of  application  for  discharge,  420. 
of  applioatioin  to  sanction  compositioii  or  aohemo,  416. 


INDEX.  707 

NOTICE— coHfiniw;. 

of  intentdon  to  dudaim,  431,  432. 

of  intended  dividend,  419. 

of  final  dividend,  270. 

of  ordere  to  Boatd  of  Trade,  426. 

ot  appointment  of  tnutee,  429. 

of  resignation  of  tmstee,  430. 

of  application  for  release  of  tnutee,  430. 

of  petition  to  legal  peisonBl  reprGsentative  of  deceased  debtor,  329, 

331. 
to  officer  of  company,  211. 
of  receiving  order  to  aheriS,  221. 

NOTICE  OF  ACT  OF  BANKETJPTCT, 

no  proof  tor  debt  inonited  after  notioe  <d  avvOable  aot  of  Iwnknipb^, 
121. 
meAning  of  av^lable,  122,  3G2, 
matoal  credit  after,  123. 
to  afaerifl,  221. 
to  eiecDtioQ  creditors,  219. 
wbat  ia,  131,  342. 
what  ii  not,  121. 

onus  of  proof  on  party  relring  on  want  of  noUce,  244. 
result  of  caaes  as  to,  133. 

OFFICE, 

power  to  aboliib,  346. 

duties  where  abolijQied,  346. 

holders  of  abolished,  to  be  first  ohoMn  for  n«w  ones,  347. 

OFFICE  COPT, 

to  be  provided  by  registrar,  38G. 
charge  for,  688. 

OFFICER, 

appropriation  of  pay  of  bankrupt,  218, 

DOtioe  of  applioatioa  (o  bankrupt,  2SS. 

to  chiot  of  department,  SBO. 

review  of  order,  396. 
OFFICERS  m  BANKETJPTCT, 

disabiKtiea  of ,  321. 

returns  bj,  336. 

■nperannaatioii  of,  347. 

compensatian  annnitanta,  347. 

Board  ot  Trade  majr  app<diit,  377. 

what,  transferred  to  Board  o(  Trade,  3i4,  3SS 

power  to  aboliah  niating  offiosa,  348. 
Z  Z2 
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OFFICERS  IN  BAJSKBXrFTCY—coHtiHutd. 

perfonnanoe  of  new  daties  by,  where  offices  aboUsbed,  346. 

selection  of,  from  bolden  of  aboliBbed  offices,  347. 

of  London  Conrt  of  Bankraptcj  attached  to  High  Gooxt,  293,  294. 

remuneration  of,  333. 

Balarien  of,  334. 

OFFICIAL  NAME, 
of  trustee,  285. 

OFFICIAL  RECEIVER, 

appointment  of,  by  Board  of  Trade,  273,  432. 

removal  of,  432. 

distribution  of  business  among,  273,  432. 

is  an  officer  of  the  Court,  273. 

deputy  for,  274,  232. 

use  of  proxies  by  deputy,  434 . 

status  of,  274. 

may  admimster  oaths,  274. 

duties  of — 

as  to  debtor,  275. 

investigate  conduct,  276. 

take  part  in  public  examination,  275. 

as  to  debtor's  statement  of  affairs,  433. 

assist  in  prosecution  of  fraudulent  debtor,  275. 

as  to  estate,  275. 

to  act  as  interim  receiver,  47,  275,  276,  409. 

summon  and  preside  at  first  meeting,  276. 

issue  proxies,  276. 

report  to  creditors  any  proposal  by  debtor,  276. 

advertise  receiving  order,  &c.,  276. 
has  powers  of  receiver  of  High  Conrt,  276. 
must  account  to  Board  of  Trade,  276. 
accounting  by,  435. 
to  act  as  trustee  during  vacancy,  289. 
to  perform  duties  personally,  434. 
assistants,  434. 

registrar  to  act  as,  in  emergency,  434. 
may  appoint  special  manager,  50, 

and  authorize  special  manager  to  raise  money,  275. 
may  remove  special  manager,  434. 

may  apply  to  Court  personally,  and  without  formality,  434. 
application  to  Court  for  directions  by,  434. 
transfer  of  property  from,  to  trustee,  435. 
need  not  incur  expense  where  no  assets,  435. 
term  trustee  includes,  274. 
to  act  for  Board  of  Trade  where  no  committee  of  inspection,  324,  435. 


IND£X.  709 

OFFICIAL  ILECEIVBR—cofitinued. 
disabilities  of,  321. 

certificate  of,  conclusive  evidence  of  composition  or  schemei  66. 
not  to  be  trostee,  except  as  provided,  65. 
when  to  be  tmstee, 

until  trustee  is  appointed,  249. 

during  vacancy,  276,  289. 

on  release  of  trustee,  285. 

in  small  bankruptcies,  324. 

under  administration  order  of  estate  of  deceased  insolvent,  330. 

on  annulment  of  composition  or  scheme,  417. 
general  powers  of,  274. 
may  hold  proxies,  362. 
admission,  &c.,  of  proofs  by,  376. 
trustee  to  give  information  to,  274. 
duties  of  debtor  with  regard  to,  72. 
to  obey  Board  of  Trade,  273. 
disobedience  by,  299. 

ONEROUS  PROPERTY, 

disclaimer  of,  249— 261.     See  DiscxATif KB. 

ORDER  AND  DISPOSITION, 

goods  in,  of  bankrupt,  164,  201.     See  Refutxd  Ownkbship. 

ORDER  OF  COURT, 

enforcement  of,  throughout  the  kingdom,  322. 
enforcement  of  Board  of  Trade  orders  by,  299. 
review  of,  by  Court  making,  309. 
may  be  enforced  as  if  a  judgment,  398. 

ORDINARY  RESOLUTION, 
definition  of,  353. 

OVERSEER, 

of  poor,  disqualified  by  bankruptcy,  99. 
vacancy  of  office,  on  bankruptcy  of,  100. 


PARLIAMENT,  MEMBER  OF, 

bankruptcy  is  disqualification  of,  99. 
proceedings  on  vacation  of  seat  of,  99. 

person  having  privilege  of  parliament  liable  to  bankruptcy  proceed- 
ings, 329. 

PARTNERS, 

petition  may  be  presented  against  one  partner  alone,  318. 
property  of ,  to  be  vested  in  same  trustee  or  receiver,  319. 
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trustee  maj  be  aathorixed  to  oomwience  aotaon  in  his  HMoe  and  Hmt 

of  aolvent  partner,  319. 
prooeedinga  bj  or  against,  in  firm  name,  320. 
bankraptoj  notice  against,  25. 
statement  of  affairs  bj,  424. 

•PARTNERSHIP, 

proceedings  hy  or  against,  320. 

propertj.    See  JocfT  Aim  Sepabate  Estate. 

receiving  order  not  to  be  made  against  registered,  328. 

aetions  on  joint  contracts,  320. 

proof  in  respect  of  diBtinot  contracts,  372. 

attestation  of  firm  name,  423. 

serrioe  on,  423,  424. 

debtor's  petition  by,  424. 

receiving  order  against,  operates  as  order  against  each  member,  4^. 

no  adjudication  against,  in  firm  name,  424. 

may  act  by  any  member,  342. 

PAY,  PENSION,  &o., 

appropriation  of  part  of,  248. 

includes  pension  of  retired  judge  of  Grown  colony,  249. 

must  be  a  payment  to  which  bankrupt  has  a  legal  or  equitable  daim, 
248. 

notice  of  application  to  bankrupt,  396. 

to  chief  of  department,  396. 

copy  of  order  to  be  sent  to  department,  396. 

review  of  order,  396. 

PAYMENT  IN  FULL, 

of  debts,  annuloient  of  bankruptcy  on,  100,  101. 
meaning  of,  103. 

PEER, 

disqualification  of,  by  bankruptcy,  98,  611. 

PENDING  PROCEEDINGS, 
saving  of,  355. 
power  of  registrar  as  to,  355,  438. 

PERIODICAL  PAYMENTS, 

proof  for  proportionate  part  of  debt  payable  by,  373. 
right  of  proof  for,  does  not  relieve  trustee  who  has  become  personally 
liable  from  payment  of  whole,  373. 

PERSON, 

definition  of,  353. 
aggrieved,  104,  290,  311. 


FEBSONAL  EASNIN09, 

of  banknipt,  lioir  far  Qiej  pan  b 

PEBSONAL  FBOFEBTT, 

of  bankrapt,  TMt«  in  tnutM,  163 
abroad,  191. 


3BT— 412. 


PETITION, 
Cbedhob's  : 

oonditioiis  on  wbiuh  creditor  maj,  2S. 
smatbeTGTifledbyafEdaTit,  35,109. 
-what  must  be  proved,  35,  3S. 

petitaoniiig  creditor's  debt,  3S. 

matt  exitt  at  time  of  preeentaUoii  of  petitioD  and  oontittua 

down  to  reoeiving  order,  37. 
■ervioe  of  petition  and  act  of  btmkmpto^,  35. 
C!oDrt  may  dinmiiia  petition  ff  not  satiisfied  with  proof,  or  if 
MtiBfied  that  debtw  can  paj  his  debts,  or  for  other  suffitaent 

has  power  to  stay  in  certain  ca«es  with  or  without  Mcnritj,  3S. 
petiUon  ant  to  be  withdrawn  without  leave,  37. 
whether  creditor  can  accept  payment  after  prooeedings  oom- 

menoed,  quart,  37. 
grounds  for  dismissal  or  adjoarmnant  of  petition,  38. 
where  petition  presented  for  inequitable  or  ooIUteral  porpoaa,  38. 
maliuioDs  preeentatioQ  of,  remediee  tot,  3S,  39. 
petitiona  may  be  consolidated,  12. 
when  one  petition  stayed,  receiving  order  may  be  made  on 

petition  of  some  other  creditor,  12. 
form  of,  408. 
attestation,  408. 
deposit  by  petitioner,  108. 
seonrity  tot  ooet»,  408,  409. 
joint  petitioners,  40S. 
inTeetigation,  109. 
time  of  hearing,  410. 
where  sevenl  respondents,  410. 
debtor  mby  show  oause,  410. 
appearance  of  debtor  to  show  cause,  11 
Bon-appeamnoe  of  debtor,  111. 

OMditOT,  111. 
penonal  attendance  of  creditor  may  be 
where  stayed  for  trial  of  dispnted 

creditor  tooontinae,  111,  112. 
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PETJTION— «»w/iiiii«f. 
C&E2>rroB*B — twttinued. 

application  by  debtor  to  diwiniiw  in  sach  case,  to  be  serred  per- 

Bonally,  412. 
fiubBtituted  aervice  of,  412,  413. 
service  out  of  joriadiction,  413. 
proof  of  serrice  of,  413. 
extension  of  time  for  hearing,  413. 
hearing  of,  413,  414. 
in  what  Court  to  be  presented,  294,  408. 
consolidation  of,  316. 

change  of  carriage  of  proceedings  on,  317. 
general  power  to  stay  proceedings  on,  318. 
may  be  presented  against  one  partner  separately,  318. 
may  be  dismissed  as  to  one  respondent  alone,  318. 
for  administration  of  estate  of  deceased  insolvent,  329,  425. 

DSBTOB*S  : 

presentation  of,  deemed  an  act  of  bankruptcy,  43. 

Court  shall  thereupon  make  a  receiving  order  forthwith,  43,  413. 

not  to  be  withdrawn  without  leave  of  the  Court,  43. 

form  of,  408. 

attestation,  408. 

deposit,  408. 

Court  may  adjudicate,  at  hearing,  on  debtor's  amplication,  415. 

by  firm,  424. 
sealed  copy  evidence  of,  336. 
notice  of,  to  sheiiff,  221. 
notice  of,  to  execution  creditors,  219. 


PETITIONING  CREDITOB, 
who  may  be, 

generally,  any  person  entitled  to  take  proceedings  at  law  or  in 

equity  for  recovery  of  a  debt,  28. 
company  or  corporate  body,  29. 
receiver,  29. 

joint  creditors  and  partners,  29. 
wife,  29. 
infant,  29. 
executor,  30. 

trustee,  but  cestui  que  trust  unless  under  disability  must  joixi,  30. 
factor,  30. 

trustee  in  bankruptcy,  30. 

surety,  who  has  paid  more  than  his  proportion,  30. 
aliens,  31. 
npsigrec  of  a  debt,  31. 
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PETITIONING  dCEDmOR-H^ntinued. 
who  maj  be — continued. 

hiuband  cannot  be,  for  debts  partly  due  to  wife  dum  solUf  29. 

person  privy  to  act  of  bankruptcy  cannot  be,  31. 

secured  creditor,  if  he  graves  up  or  estimates  his  security,  34,  35. 
where  not  prooeedingr  with  due  diligence  or  other  cause,  another  may 

be  substituted  for,  317. 
when  to  g^ye  security  for  costs,  408. 
where  joint  petitioners,  409. 
non-appearance  of ,  4 1 1 . 

personal  attendance  of,  may  be  dispensed  with,  411. 
deposit  by,  408. 
payment  of  costs  of,  402. 

whether  he  need  accept  payment  or  tender  of  debt  after  petition, 
quare,  37. 


PETITIONING  CKEDITOR'S  DEBT, 
amount  of,  £50.. 28. 
must  be  liquidated,  payable  immediately  or  at  some  certain  future 

time,  28. 
must  accrue  due  before  act  of  bankruptcy  on  which  petition  founded, 

28. 
liquidated,  what,  31. 
tembUf  may  be  an  equitable  debt  under  this  as  under  the  Act  of 

1869,  though  words  "due  at  law  or  in  equity*'  now  omitted, 

31,  32. 
must  not  be  a  sum  claimed  under  a  pending  proceeding,  if  proceeding 

necessary  to  liquidate  the  debt,  32. 
may  be  payable  immediately  or  at  some  certain  future  time,  and 

comparison  in  this  respect  with  former  acts,  32,  33. 
what  debts  or  sums  insufficient,  33. 
may  be  secured  debt  if  creditor  gives  up  or  estimates  his  security, 

34,  35. 
whether  creditor  bound  by  this  estimate  for  purpose  of  voting  or 

proof,  qu€trej  366. 
proof  of,  35,  37. 
consideration  of,  even  on  judgment,  enquired  into,  37. 

POSSESSION, 

order  and  disposition  of  bankrupt,  goods  in,  201. 

must  be  sole,  201. 

what  is,  of  bankrupt,  203. 

of  sheriff  or  bailiff  under  distress  for  rent,  204. 

of  part,  effect  of,  204. 

actual,  to  true  owner,  delivery  of,  204,  205.    See  Refdted  Owkbbsbt 
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POWEBS, 

tnutee'i  oaptoity  to  eaeiciae,  of  baaknipt,  163,  196. 

of  tnutee,  261»  262. 

of  tnutoe  with  leave  of  oommitteft  of  inspeotioii,  268 — 265. 

PBEFERENGE, 

franduleat,  231  0t  mq.    See  TRkXjmjJMKT  Pufsbevoe. 

P&EFEBENTIAL  DEBT, 
paid  in  priority  in  foil,  137. 
certain  rates  and  taxes,  137. 

certain  wages  or  salary  of  clerk,  servant,  labourer  or  workman,  137. 
who  is  clerk  or  servant,  laboorer  or  workman,  138. 
no  priority  in  winding-up,  139. 
under  Friendly  Societies  Act,  155. 
daim  of  apprentice  or  articled  derk,  155,  156. 

PRESCRIBED, 

definition  of  word,  853. 

meaning  of,  under  Debtors  Aot,  543. 

PRISON, 

commitment  to,  323.    See  Commxhchit. 

PRIVILEGE  OF  PARLIAMENT, 

person  having,  liable  to  bankruptcy  proceedings,  329. 

PROCEEDINGS, 

how  intituled,  383. 

written  or  printed,  384. 

records  of  Court,  384. 

process  to  be  sealed,  384. 

office  copies,  385. 

filing,  gazetting,  385. 

transfer  of,  295,  385,  386. 

transmission  of  records,  386. 

evidence  of,  336. 

of  Board  of  Trade,  338. 

formal  defects  not  to  invalidate,  839,  438. 

PRODUCTION  OP  DOCUMENTS, 
Court  may  order,  80,  393. 

discovery  by  leave  of  Court  in  manner  provided  by  R.  S.  C,  S9i. 
mortgagee  need  only  produce  mortgage  deed,  359. 
of  bills,  notes,  &c.,  on  proving,  &c.,  358,  359,  420. 

PROFITS, 

proof  for  loans  varying  with,  110. 

PROMISE, 

to  pay  debt  barred  by  bankruptcy,  whether  it  will  support  aa  aotioii, 
96,  97. 
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PEOOF, 
of  debts, 
what  are  provable, 
not  unliquidated  damages  ariaing  otherwise  than  by  reason  of  a 

contract,  promise,  or  breach  of  trust,  103. 
nor  debts  contracted  after  notice  of  an  available  act  of  bank- 
ruptcy, 104. 
all  other  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  debtor  is  subject  at  date  of  receiving  order,  or  * 
to  which  he  may  become  subject  before  his  discharge  by  reason 
of  anyobligation  incurred  before  the  date  of  receiving  order,  104. 
what  debts  formerly  provable,  105. 
decisions  as  to  provable  debts,  107. 
costs,  107. 
annuity,  108. 

covenant  to  pay  on  request,  108. 
torts,  108. 

voluntary  bonds,  114. 

debt  arising  from  fraud  or  breach  of  trust,  109. 
debt  barred  by  foreign  lex  fori  provable,  113. 
postponement  of  proof  on  certain  debts,  110. 
debts  not  provable, 

founded  in  felony,  111. 
illegal  consideration,  112. 
barred  by  Statute  of  Limitations,  113. 
Court  will  inquire  into  consideration,  112. 
on  bill  taken  as  security  for  less  amount,  113. 
where  transaction  fraudulent,  proof  of  purchaser  limited  to  exact 

amount  paid  for  bill,  113. 
on  acconmiodation  bills,  Wl  et  aeq.    See  Aoooxkodaizoh  Bill. 
debts  contracted  by  infant,  how  far  provable,  114. 
interest,  proof  for,  115. 
who  may  prove— 

married  woman,  114. 
executor,  115. 

loses  his  right  of  retainer  by  proving,  115. 
surety,  116. 

holder  of  bill  of  exchange,  117. 
double  proof,  120. 

effect  of  notice  of  available  act  of  bankruptcy,  121. 
aU  debts  proved  to  be  paid  pari  panu^  except  those  to  which  priority 

expressly  given,  155.  I 

chairman  of  meeting  may  admit  or  reject,  subject  to  appeal,  360.  ^ 

rules  as  to,  364  et  teq. 
in  ordinary  cases,  364. 
affidavit  of,  364,  418. 
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FR00¥—c9Htinuid. 

by  secured  creditor,  365. 

may  rely  on  his  security  and  not  prove,  368. 

may  realize  and  prove  for  balance,  368,  370. 

may  surrender  and  prove  for  whole,  368,  370,  371. 

may  aasess  value  and  receive  dividends  on  balance,  368. 
redemption  of  security  by  trustee,  366. 
amendment  of  proof  and  valuation,  122,  367,  369,  371. 
what  securities  shall  be  valued,  369. 
in  respect  of  distinct  contracts,  372. 
election  abolished,  372. 
distinct  firms,  373. 

in  respect  of  payments  falling  due  periodically,  373. 
for  interest,  373. 

for  interest  after  receiving  order  only  where  surplus,  374. 
for  debt  payable  in  futuro,  less  rebate  of  6  per  cent.,  374. 
admission  and  rejection  of  by  trustee,  374,  418. 

time  for,  418. 
appeal  from  decision  of  trustee  as  to,  375. 
apph'cation  to  expunge  by  trustee  or  creditor,  or  in  composition  by 

debtor,  375. 
trustee  may  administer  oaths  for  purpose  of  duties  as  to,  376. 
official  receiver  has  before  appointment  of  trustee  powers  of  trustee 

as  to,  376. 
time  for  lodging,  418. 
list  and  filing  of  proofs,  418. 
transmission  of,  418. 

PROPERTT, 
Of  Debtor  : 
what  is  not  divisible  among  his  creditors,  163. 
trust  property,  164. 

1.  Express  trusts,  including  trusts  virtute  officii,  not  even  legal 

interest  passes  to  trustee  in  bankruptcy,  164. 
where  bankrupt  agent  or  factor,  property  does  not  pass  if 

distinguishable,  165. 
how  far  trust  money  can  be  followed,  166,  167. 
bankrupt  will  be  presumed  to  have  spent  his  own  rather 

than  trust  money,  167. 
rule  in  Clayton's  case  does  not  apply  to  trust  money,  168. 
reputed  ownership  appHes,  but  requires  strong  evidence,  168. 

2.  Trusts  created  by  bankrupt,  169. 

only  beneficial  interest,  if   any,   remaining  in  bankrupt 
passes,  169. 
Specific  appropriation,  169—176. 
(i)  of  property  in  possession  of  appropriatee,  170. 
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PROPERTY— (wt^iiiMerf. 
Of  Debtos — continued, 

2.  Trusts  created  by  bankrupt— ^n/m{4«<f. 
Spedfic  appropriation — continued* 
(ii)  of  property  in  possession  of  bankrupt's  agent,  170. 
what  is  a  contract  to  appropriate,  171. 
what  does  not  amount  to  an  equitable  assignment,  17 1, 

45,  46. 
a  cheque  is  not  an  appropriation,  172. 
where  no  antecedent  contract,   appropriation  irrevo- 
cable, 172. 
(iii)  of  property  in  bankrupt's  possession,  173. 

rule  in  Waring's  case  and  its  application,  173 — 176. 
3.  Trusts,  where  property  in  bankrupt  as  agent,  factor,  &c.,  176. 
does  not  pass  if  distingpuishable,  176,  177. 
bankers,  when  bills  in  hands  of,  pass  to  their  trustees,  177. 
short  bills,  if  not  due,  property  remains  in  the  customer,  177. 
question  of  fact,  whether  the  bills  were  receiyed  by  the 

banker  as  agent  or  as  purchaser,  179. 
money  paid  in  for  spedfic  purpose,  178. 
bankers  have  a  lien  on  securities  for  balance  of  general 

accoimt,  178. 
rights  of  unpaid  vendor,  179. 

property  depoeitedf or  a  specificpurposemust  be  returned  to  de- 
positor,unle8sinsofar  as  bankrupthasabeneficial  interest,  1 79 
generally  trustee  takes  property  subject  to  same  equities  as 
it  was  subject  to  in  bankrupt's  hands,  180 — 191. 
definition  of,  181,  353. 
copyhold  and  customary,  180. 
contingent  interests,  181. 

what  does,  and  does  not,  constitute,  so  as  to  pass  to  trustee,  181. 
interest  accruing  in  default  of  appointment,  181. 
estate  by  the  curtesy,  181. 

generally,  every  beneficial  interest  of  bankrupt  passes,  182. 
exceptions — 

(a)  where  bankruptcy  operates  as  a  condition  subsequent,  de- 

feating bankrupt's  interest,  182. 
operation  of  bankruptcy  as  a  defeazanoe,  183. 
a  man  cannot  so  qualify  his  interest  and  thus  defeat  his 

creditors,  183. 

(b)  where  bankruptcy  gud  insolvency  qualifies  the  contractual 

rights  of  the  bankrupt  as  a  solvent  man,  184. 
stoppage  in  tranntu,  184. 

though  oontractnotdetermined,tmsteemay determine  IP'' 

(c)  contracts  requiring  personal  skill,  185. 

(d)  exceptionsoreatedbystatuteorcommonlawof bankrupt 

tools,  apparel  and  bedding,  186. 
stipend  of  clergymen,  186, 
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PROP£RTT--MN<tMMMf. 

Ov  DsBTOB — eontiMued, 
exoeptions — eon  tinued. 

though  it  may  be  seqnettrated,  186. 

pay,  pension  and  salary,  186. 
though  Older  for  payment  of  part  to  tnutee  maybe  made,  186. 
pereonal  eamingB,  186,  187. 
after-acquired  property  paases  to  tnutee,  187, 
unless  trustee  Imows  of  and  permits  bankrupt's  dealing  with  it, 

188, 
or  unless  trustee  estopped  through  non-interferenoe,  188. 
rights  of  action  for  personal  wrongs  do  not  pass,  189. 

as  torts,  and  injuries  wholly  to  bankrupt's  person  and  feel- 
ings, 190. 
where  partly  injury  to  bankrupt,  partly  to  his  property, 

right  of  action  split,  190, 
but  not  if  only  direct  damage  to  one  and  consequential 

damage  to  the  other,  190. 
if  TindictiTe  damages  might  be  given,  does  not  pass,  191. 
undischarged  bankrupt  cannot  bring  action,  except  where 

right  of  action  does  not  pass  to  trustee,  191. 
property  of  bankrupt's  wife,  when  it  passes  to  trustee,  192. 
wife's  equity  to  a  settlement,  192. 
trustee  cannot  avoid  a  transaction  of  which  he  has  taken 

the  benefit,  193. 
if  property  intermixed,  party  responsible  for  the  intennix- 
ture  must  bear  the  loss,  194. 
all  real  and  personal  property  whether  in  England  or  else- 
where passes,  194. 
real  property  abroad  is  goremed  hj  Ux  loeirei  nUB,  194. 
but  Court  can  now  order  to  execute  a  conyeyance  according 
to  such  kw,  194. 
in  bankrupt's  reputed  ownership,   199  et  teq.     See  Bbfutsd 

OWMKJtSBIP. 

vests  in  trustee  on  appointment,  249. 

passes  from  one  trustee  to  another,  249. 

onerous,  disclaimer  of,  254 — 261.    See  ]>iboliziceb. 

mortgaged,  sale  of,  394. 

application  of  proceeds  of  sale,  395. 

proceedings,  accounts,  395. 

conditions  as  to  after-acquired,  on  discharge,  88. 

comparison  with  practice  under  Insolvent  Acts,  88 — ^92. 

effect  of  receiving  order  on,  43,  44. 

adjudication  on,  63. 
seizure  under  warrant  of,  246. 
lealixation  of,  244 — 246. 
discovery  of,  77  et  eeq, 
power  of  trustee  to  deal  with,  261.    See  Tbvskeb. 
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PEOTECTTED  TRANSACTIONS, 
what  are, 

(a)  any  payment  by  the  bankrupt  to  any  of  his  creditors,  239. 

(b)  any  payment  or  deUvery  to  the  bankmpt,  239. 

(c)  any  conveyance  or  aaaignment  by  the  bankrupt  for  valuable 

consideration,  239. 

(d)  any  contract,  dealing,  or  transaction  by  or  with  the  bank- 

rupt for  valuable  consideration,  239. 
Provided  that, 

(1)  the   payment,  &c.  takes  place  before  date   of   receiving 

order,  239, 
and  (2)  the  person  other  than  the  debtor  has  had  no  notice  of 
any  available  act  of  bankruptcy  committed  by  the  bankrupt 
before  the  time  of  the  payment,  239,  240. 
comparison  with  Act  of  1869 . .  240. 
"  good  faith  "  omitted  from  section,  240. 

<<  contracts,  dealings,  and  transactions,"  meaning  of  words,  240. 
garnishee  orders,  not  a  protected  dealing,  241. 
poet-dated  cheque  is  protected,  241. 
whether  distress  a  transaction,  241. 
transaction  void  by  Bills  of  Sale  Acts  not  protected,  241. 
what  is  notice  of  an  available  act  of  bankruptcy,  242. 
notice  may  be  by  poet  or  teleg^ph,  243. 
notice  to  solicitor,  243. 

to  sheriff,  243. 
onus  of  proof  on  party  relying  on  want  of  notice,  244. 

PROXT, 

rules  as  to,  361—363,  421. 

may  be  given  to  o£ftoial  receiver,  362. 

gpeneral,  361. 

special,  361. 

must  be  left  with  official  receiver  or  tnutee  not  later  than  the  day 

before  the  meeting,  861,  421. 
voting  by  holder  of,  363. 
holder  of  general,  may  be  appointed  on  committee  of  inspection,  66. 

PUBLIC  EXAMINATION, 

of  debtor,  to  be  held  at  time  to  be  fixed  when  receiving  order  is  made, 

53,  414. 
who  may  take  part  in,  63,  64. 
order  concluding,  64. 

must  be  concluded  before  composition  or  scheme  confirmed,  64. 
adjournment  of,  64. 
must  be  in  Court,  65,  880. 
of  one  of  joint  debtors  may  be  dispensed  with,  316. 
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PUBLIC  PROSECUTOR, 

to  act  wliare  Court  orders  projecution  ander  Debtora  Act,  352. 

PURCHASER, 

meaning  of,  in  0.  47 . .  22S. 

QUARTER  SESSIONS, 

juriBdiction  of,  under  Debtors  Act,  552. 

QUORUM, 

of  creditors  at  meeting,  362. 

if  not  present  within  half -an-hour,  meeting  to  be  adjourned,  362,  363. 

of  committee  of  inspection,  66. 

RATES, 

prioritj  of  parochial  and  other  local,  137. 

REAL  PROPERTY, 
abroad,  194. 

RECEIVER, 

official.     See  Official  Reoeivsb. 

official  receiTer  maj  be  appointed  interim,  any  time  after  petition,  if 

necessary  for  protection  of  the  estate,  47. 
official  receiver  to  act  as  interim,  till  trustee  appointed,  275, 

and  to  have  powers  of  reoeiyer  appointed  by  High  Court,  276. 

RECEIVINO  ORDER, 

jurisdiction  to  make,  27. 

may  be  made  on  creditor's  petition,  36,  37. 

shall  be  made  on  debtor's  petition  forthwith,  43,  413. 

effect  of,  43,  44. 

official  reoeiyer  thereby  constituted  receiver  of  debtor's  property,  43. 

no  creditor  shaU  have  any  remedy  against  debtor  or  his  property  in 
respect  of  a  provable  debt  or  commence  any  legal  proceedings 
without  leave  of  the  Court  after,  44. 

rights  of  secured  creditors  to  deal  with  securities  saved,  44 — 16. 

advertisement  of,  60,  414. 

may  be  annulled,  if  more  convenient  to  proceed  under  law  of  Scot- 
land or  Ireland,  51. 

oonclusiye  evidence  of  act  of  bankruptcy  and  relation,  162. 

execution  creditor  not  secured  unless  execution  completed  before,  219. 

transaction,  &c.,  to  be  protected  must  take  place  before,  42. 

form  of,  414. 

day  for  public  examination  to  be  fixed  on  making  of,  414. 

not  to  be  made  on  bankruptcy  notice  till  application  to  set  aside 
heard,  414. 

stay  of  proceedings  on  making,  414. 

oosts  of,  how  to  be  borne,  414. 

RE-DIRECTION, 

of  debtor's  letters  may  be  ordered,  76. 
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BEOISTRAB, 

powcnof,  29S,  3S1— 383,  G2S. 
tftbte  of  poiren  of,  3S2. 
of  High  Court,  powsra  of, 

to  bear  petidotu  ftnd  make  reoelving  oidsn  utd  adjiidioatioiu, 

39S. 
to  hold  public  enuninatjoiu,  296,  382. 
to  grant  orden  of  diaoliaTge,  297,  382. 
to  spptoye  oompoaitions  ot  lohemea,  297,  382. 
to  grant  oertifloates  of  remoral  of  disqnalifloatLon,  332. 
to  nuike  interini  ordsra  when  ur^nt,  297,  382. 
to  mkkB  any  order  proper  to  be  made  at  ohamben,  297,  383. 
exoept  in  oaaes  of — 
applioatioiu  hj  cieditorB  for  leave  to  oommeiiw  an  action, 

382,  G29. 

objeotioDB  by  Board  of  Trade  to  tnistee,  382,  529. 

leaTB  to  disolaim,  382,  fi29. 

re«oLuloii  of  oonkaot  with  bankrupt,  382,  G2B. 

opposed  appUoatioua  for  restiug  ordera,  383,  S29. 

special  oaM«,  383,  S29. 

applioationa  to  transfer  actions,  383,  G29. 

applications  to  oonuoit  for  default  in  obeying:  order  of  Board 

of  IVade,  383,  629. 
applioationa  by  tmst«e  for  leave  to  conunence  an  aotion, 

383,  629. 

applicatioiis  for  approval  of  issoes  for  a  jniy,  383,  629. 
applioationa  for  direotiona  aa  to  trial  of  itsues,  383,  629. 
aj^lioations  for  directions  aa  to  aotion  1^  tnutee,   383 
629. 
to  haar  unopposed  and  ex  parte  applioationa,  297,  382. 
to  ennuQon  and  examine  persona  nnder  Motion  27 . .  297,  382. 
aadgnment  of  bosineaa  under  section  6  of  Oebtora  Act,  1889  to 
438, 627.  '     ' 

of  Oonnty  Court,  powera  of, 

to  hear  petitiona  and  make  reodfiug  oidna  and  adiudioatioDa. 

298,  382. 
to  bold  pnblio  eiaminationa,  296,  3B2. 
to  grant  raxlen  of  discharge,  when  nnoppoaed,  297,  382. 
to  approve  oampadtioua  or  schemes,,  when  nnoppoaed,  297,  381 
to  make  interim  orders  when  urgent,  297,  S82. 
to  make  orders  proper  to  be  made  in  chambers,  29 
to  bear  nnoppoeed  and  ex  parte  applioatlonB,  297, 
to  summon  peraona  under  aection  27.  .297,  382. 
Lord  Chancellor  may  diiect  that  any  spcciSed  oonnt 
trar  shall  have  powera  of  registrar  of  High  Court,  ! 
hat  no  power  tn  commit  for  contempt,  297. 
W.B, 
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REGIgTRAB    tMUimud. 
diMtbiUtiM  of,  321. 

traiurfer  ol  London,  to  High  Court,  294. 
remaneration  of,  333,  334. 
supensnoatian  of,  347. 
transfer  of  eatatea  Tested  in,  to  official  reoeiTer,  346,  347,  348. 

BEGISTRATION, 

of  resolntiona  under  secta.  125,  126  of  the  Act  of  1S69,  sanction  of 

Court  for,  356. 
of  bill  of  sale,  215  et  t$q, 

REHWAHTNQ, 

power  of,  309,  310,  311. 

RELATION, 

of  trustee's  title,  160—163. 

to  act  of  bankruptcy  on  which  reoeiying  order  is  made  or  to  first  act 
of  bankruptcy  conunitted  within  three  months  preceding  presenta- 
tion of  the  petition,  160. 

comparison  with  fonner  Acts,  161. 

no  petition,  &o.  to  be  invalid  by  reason  of  any  act  of  bankzuptey 
anterior  to  petitioning  oreditoi^s  debt,  161. 

receiying  order,  or  order  of  adjudication  condusire  that  title  relates, 
162. 

in  case  of  involuntary  acts  of  bankruptcy,  under  Act  of  1869,  to 
completion,  162. 

probably  so  under  this  Act,  163. 

none,  as  against  Crown,  163. 

disclaimer  does  not  now  relate  back,  as  it  did  under  the  Act  of  1869, 
as  regards  bankrupt  and  his  property,  253. 

RENT, 

distress  for,  156.    8$$  Dibiebss. 
proof  for  proportionate  part  of,  873. 

REPEAL, 

of  enactments  enumerated  in  Schedule  V.,  354,  377. 
saving  of  certain  rights  and  things  done,  854, 

pending  liquidations  and  compositions  under  Act  of  1 869 . .  355, 

subject  to  approval  of  Court,  356. 

REPUTED  OWNERSHIP, 

as  affecting  joint  and  separate  estate,  147. 

changes  from  Act  of  1869. .  195. 

now  confined  to  things  in  trade  or  business,  196. 

applicable  to  all  persons,  whether  traders  or  not,  195. 

effect  of  changes,  196. 

sect.  125  of  Act  of  1849,  mortgages  of  ships,  196. 

changes  effected  by  Act  of  1869. .  197. 
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BEFITTED  OWNEBSHIP— Mn/iiiiMf. 
goods,  what  not  indaded  underi  197. 

what  induded,  196. 
chofles  in  action,  198. 
legal  interest  in  shares,  19S. 
anniiitieSy  debentures,  &c.,  199. 

debts  due  in  the  oonrse  of  trade  or  business,  what  are,  199. 
what  neoessaty  to  make  doctrine  of,  apply, 

1.  goods  in  possession,  order,  or  disposition  of  bankrupt,  200. 

2.  under  such  circumstances  that  he  is  reputed  owner  thereof, 

200. 

3.  the  consent  of  the  true  owner  both  to  possession,  &o.  and  to 

reputation  of  ownership,  200. 

4.  at  the  commencement  of  the  bankruptcy,  200. 

whether  doctrine  of,  applies  to  goods  coming  into  bankrupt's  posses- 
sion after  the  commencement,  quar»y  201. 

possession  must  be  sole  possession,  201. 

constructiye  possession  is  sufficient,  203. 

possession  of  sheriff  or  bailiff,  204. 

bankrupt  must  not  be  true  owner,  202. 

examples,  partners,  202. 
husband  and  wife,  202. 

reputation  of  ownership,  what  is,  205. 

eridenoe  of,  206. 

consent  of  true  owner,  203,  206. 

eridenoe  of  consent,  question  of  fact,  207. 

taking  possession  of  part  determines,  as  to  whole, 

but  actual  possession  must  be  delivered  to  true  owner,  204. 

true  owner,  definition  of,  206. 

interest  may  be  legal  and  equitable,  or  equitable,  207. 

usage  of  trade  in  excluding  operation  of  section,  207 — 209. 

goods  warehoused,  207. 

goods  made  to  order,  208. 

usage  does  not  negative  consent  where  surrounding  dreumstanccs 
show  intention  to  continue,  208,  209. 

trades  in  which  custom  negativing,  has  been  upheld,  209. 

sometimes  usage  of  bankrupt's,  sometimes  of  true  owner's  trade,  210. 

name  or  initials  on  goods  not  conclusive,  209. 

general  rule  that  goods  entrusted  to  bankrupt  in  ordinary  legitimate 
usage  for  a  particular  purpose  not  within,  210. 

where  goods  lying  to  bankrupt's  order  true  owner  should  give  notioe 
to  persons  having  custody  of  them,  210. 

where  bankrupt  has  never  been  true  owner,  possession  does  not  prove, 
211. 

whether  goods  on  sale  or  return  within,  qtucrf,  211. 

trade  and  business  debts,  211. 

3a2 
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REPUTED  OWNERSHIP— MN/tNMMf. 

notioe  of  aaagmnent  must  be  given  to  person  indebted,  or  he  must 
hare  knowledge,  212. 
what  the  knowledge  must  be,  212. 
notioe  not  necessary  in  case  of  negotiable  instruments,  218. 
effect  of  demand  of  possession,  213. 

the  taking  out  of  bankmpt*s possession  is  a  protected  '^dealing,'*  213. 
all  cases  as  to,  within  the  jurisdiction  of  the  Court  of  Bankruptcy, 

214. 
landlord  may  forfeit  right  to  goods  after  distress  by  leaving  them 
in  bankrupt's,  158. 

RESIDENCE, 

omission  of,  in  petition,  not  a  formal  defect,  339. 

in  what  Court  petition  to  be  filed,  having  regard  to,  294, 295,  408. 

RESOLUTION, 

ordinary,  by  a  majority  in  value  of  creditors  present  personally  or  by 

proxy  and  voting,  353. 
special,  by  majority  in  number  and  three-fourths  in  value  of  such 

creditors,  35  i. 

RESTRAINING, 

action,  execution,  or  any  legal  process,  on  proof  of  presentation  of 

petition,  47  et  »eq.    See  Stat  of  Acnozr. 
Bankruptcy  Court  not  liable  to,  by  any  other  Court,  298. 

RETURNS, 

by  bankruptcy  officers  to  Board  of  Trade,  335. 

by  Board  of  Trade  to  Treasury  and  Parliament,  334,  335. 

by  Treasury  to  Parliament,  334. 

RIGHTS  OF  ACTION, 

of  bankrupt,  when  they  vest  in  trustee,  189. 

rules  as  to  vesting  of,  in  trustee,  190. 

trustee  takes,  subject  to  equities,  191.    See  Choses  vx  Actios, 

RULES, 

power  to  make  general,  333.    See  GzanotAL  Rxtleb. 
general,  in  bankruptcy,  378  et  eeq. 


SALARY, 

preferential  payment,  137.    See  Pbefebbntial  Debt. 

appropriation  of  portion  of,  248. 

must  be  a  payment  to  which  the  bankrupt  has  a  legal  or  equitable 

claim,  248. 
notice  of  application  to  banlErupt,  396. 

to  chief  of  department,  396. 
copy  of  order  to  be  sent  to  department,  396. 
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BALAHY—eontinutd. 
review  of  ozder,  896. 
judicial,  334. 

SALE, 

under  execution,  when  to  be  by  auction,  223,  341. 

of  securities,  366.    See  Sscubed  Cbeditob. 

of  bankrupt's  property  by  trustee,  261. 

incapacity  of  certain  persons  to  purchase  bankrupt's  property  at, 

262. 
may  be  to  bankrupt,  263. 

SCHEME  OF  ARRANGEMENT, 
generally,  55—62. 
after  adjudication,  68 — 72. 
See  CoxposiTiox. 

SCOTLAND, 

Act  not,  except  as  expressly  provided,  to  apply  to,  1. 

Debtors  Act  does  not  extend  to,  533. 

Lrish  discharge  a  bar  to  debts  in,  95. 

where  more  convenient  bankruptcy  should  proceed  in,  receiving 

order  may  be  annulled,  50,  51. 
Courts  in,  to  be  auxiliary,  322. 
enforcement  of  orders  and  warrants  in,  323,  333. 
examination  of  witness  in,  78. 

SEAL, 

of  Bankruptcy  Courts,  337,  587. 

SEARCH  WARRANT, 

power  of  Court  to  grant,  246. 

execution  of,  323. 

to  whom  addressed,  397* 

SECURED  CREDITOR, 
definition  of,  353. 
may  be  petitioning  creditor  if  he  gives  up  or  estimates  his  security, 

35. 
right  to  realize  or  deal  with  security  unaffected  by  receiving  order, 

44. 
who  is,  44,  45. 

execution  creditors  or  creditors  who  have  attached  debts  must  oom« 
plete  execution  or  attachment  before  receiving  order  and  before 
notice  of  the  presentation  of  a  petition  or  of  an  available  act 
of  bankruptcy,  in  order  to  be,  45. 
what  is  completion,  45. 
mortgagees,  45,  46. 

rights  of  mortgagees  unaffected  by  sect.  5  of  BoviU's  Act,  110,  15d| 
872» 
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SECURED  CBJSDJTOR  "Continued, 

distinction  between  aosignment  and  lioenoe  to  seize,  45,  172. 
where  property  not  in  existence  until  after  the  bankraptcy,  45. 
yalnation  by,  of  seonrity  for  purpose  of  voting,  358. 
amendment  of  estimate,  359. 
proof  by,  rules  as  to,  365—368. 
eooTMS  open  to, 

1.  may  rely  on  his  security  and  not  prove,  368. 

2.  may  reiUise  security  and  prove  for  balance,  368,  370. 

8.  may  surrender  security  and  prove  for  whole  debt,  368, 370, 37 1  • 
4.  may  value  security  and  receive  dividends  on  balance,  368. 

rights  of  trustee  where  last  course  taken,  368,  369. 

whether  petitioning  creditor  bound  by  valuation  for  petition,  qu^re, 
366. 

when  trustee  may  require  sale  of  security,  366. 

if  sale  by  auction  trustee  or  creditor  may  bid,  366. 

net  amount  reaUaed  to  be  substituted  for  valuation,  368. 

amendment  of  valuation  for  proof,  367|  371. 

what  securities  must  be  valued,  369. 

accounts  and  sales  under  mortgages,  394,  395. 

proceedings  on  inquiry  as  to  mortgages,  395. 

conveyance,  395. 

application  of  proceeds  of  sale,  395. 

on  joint  and  separate  estates,  145  el  teq.    Sec  Joisn  amd  Sefaiuib 

ESTATB. 

set-off  of  secured  debts,  128. 

BECURirr, 

on  stay  of  petition,  36,  42. 

by  trustee  to  Board  of  Trade,  64,  436. 

by  special  manager,  50,  436. 

for  costs  of  petition  in  certain  oases,  408,  409. 

appeal,  405. 
by  bond,  388. 
execution  of  bond,  389. 
amount  of  bond,  388. 

deposit  in  lieu  of  bond,  and  notice  thereof,  388,  389. 
of  a  guarantee  society,  in  lieu  of  bond,  389. 
money  in  Court,  389. 
sureties,  389. 
over  property  of  the  debtor.    See  Secubxd  Cbeditob;  Joint  ahd 

8ZPASLATZ  ESTATB. 

SEPARATE  PROPERTY, 

married  woman  subject  to  bankruptcy  laws  in  respect  of,  5. 

effect  of  Married  Women's  Property  Act,  1882.. 4,  5,  29,  110,  114, 

180,  192,  844. 
does  not  pass  to  husband's  trustee,  192. 
not  within  reputed  ownership  of  husband,  202. 
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SEQUESTRATION, 

of  eooleniaatical  benefice,  246. 

allowance  to  bankmpt  for  peifonning  daties,  247. 

payment  of  oorate's  salary,  249. 

may  usoe  after  bankrupt's  discharge,  248. 

SERVANT, 

priority  of  payment  of  wages  of,  137.    See  Prwfkrkntial  Debt. 

SERVICE, 

of  order  staying  proceedings  may  be  by  post,  49,  50. 

of  notices  and  doonments,  where  no  special  mode  directed  by  post,  339. 

where  by  post  to  be  by  registered  letter,  398. 

power  of  Court,  where  notice  not  serred  on  all  proper  parties,  387.  ' 

personal,  how  to  be  made,  387. 

of  snbpGsnas,  392. 

proof  of,  392. 

address  for,  of  solicitor,  397. 

honn  for,  898. 

of  baDknxpt<7  notice,  407. 

of  creditor's  petition,  412,  413. 

to  be  personaUy  serred,  412. 

substituted,  412,  413. 

proof  of,  413. 

out  of  jurisdiction,  418. 

on  a  firm,  423, 424. 

of  petition  for  administration  of  deceased  insolvent's  estate,  425. 

SET-OEP, 

as  to,  123^^  eeq.    See  Mutual  Cbxdit. 

SETTLEMENT, 

avoidance  of  voluntaiy,  224,  225. 
definition  of,  225. 

comparison  of  old  and  new  law  as  to,  227. 
bills,  bonds,  mon^,  227. 
fraudulent  under  18  Eliz.  c.  5.  .227,  228. 
BolTency  of  setUor,  229. 
Taluable  consideration  for,  229. 
wife's  equity  to  a,  230,  192. 
contract  for  future,  231. 

ante-nuptial,  making  of,  when  a  ground  for  refusing  or  suspendmg 
discharge,  or  refusing  composition  or  scheme,  92,  93. 

SHARES, 

when  in  reputed  ownership  of  bankrupt,  198,  199. 
disclaimer  of,  250,  255. 
transfer  of,  by  trustee,  244,  246. 

call  on,  made  between  winding-up  and  bankruptcy  of  ahar^^ 
255. 
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RHKKI  Kl?',  ^ 

definitioii  of,  363. 

liability  of,  in  respect  of  sales,  220. 
duties  of,  in  respect  to  exeontions,  221. 
right  of,  to  costs,  221. 
when  to  sell  by  auction,  34 1 .    See  Exscunosr. 

8H0RTHAND  WHITER, 
appointment  of,  393. 
costs  of,  393,  401. 

SMALL  BANKRUPTCY, 

Bummaiy  administration  order  where  property  less  than  300/.,  324. 

modifications  in  procedure  on,  324,  326,  424,  425. 

application  for  order,  424. 
power  to  County  Court  to  make  administration  order,  325. 

in  what  cases,  325. 

transfer  to  another  Court,  825,  326. 

execution  where  property  exceeds  10/.,  326,  326. 

effect  of  order,  326. 

application  of  moneys  received  under,  326,  327. 

rights  of  creditors  under,  327. 

rules  and  forms  to  administration  orders,  511 — 524. 

SOLICITOR, 

trustee  may  employ,  to  take  any  pitx^edings  or  do  any  buaineas 

sanctioned  by  committee  of  inspection,  264. 
liability  of  trustee  for  laches  of,  266. 
lien  of,  267,  428. 

where  trustee,  may  contract  as  to  remuneration,  279. 
taxation  of  charges  of,  279,  401,  402,  403. 
no  registrar,  &c.  to  act  as,  in  bankruptcy,  321. 
saying  of  existing  rights,  321,  322. 
right  of  audience,  343. 

SPECIAL  MANAGER, 

may  be  appointed  by  official  receiver  to  act  as  manager  till  a  trustee 

is  appointed,  50. 
must  give  security,  50,  436. 
remuneration,  50,  436. 
may  be  authorized   by  official    receiver  to  raise  money  or  make 

advances,  60,  275. 

SPECIAL  RESOLUTION, 
definition  of,  354. 

SPECIFIC  APPROPRIATION, 

generally,  169— 176.    ^  PiIopj^tt,  trust. 
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STAMP, 

want  of,  will  not  prevent  admiBsion  of  frftudiilent  deed  to  prove 

act  of  bankruptcy,  19. 
exemptions  from  duty,  340. 
effect  of  want  of,  340,  392. 
cancellation  of,  391,  392. 
payment  of  fees  by,  590,  691. 

STATEMENT  OF  AFFAIRS, 

to  be  made  in  prescribed  form  and  verified  by  affidavit  witbin  tliree 

days  of  receiving  order  if  made  on  debtor's  petition,  witbin  seven 

days  if  on  creditor's,  62. 
may  be  inspected  by  creditor  personally  or  by  agent,  53. 
not  a  sufficient  acknowledgment  to  take  debt  out  of  Statute  of 

Limitations,  53. 
how  to  be  made  out,  417,  418. 
verified,  to  be  filed  by  official  receiver,  418. 
by  partnership,  424. 
instructions,  &c.  by  official  receiver  for,  433. 

STAY  OF  ACTION, 

at  any  time  on  proof  of  presentation  of  petition,  47. 

in  what  cases  power  exercised  under  Act  of  1869 .  .48. 

secured  creditors  will  not  be  restrained,  48. 

other  legal  process,  what  will  and  will  not  be  restrained,  49. 

no  power  to  restrain  after  discharge,  49. 

order  for,  may  be  included  in  receiving  order,  414. 

STAT  OF  PROCEEDINGS, 

where  appeal  pending  from  judgment  on  which  bankruptcy  notice 

founded,  36. 
where  question  to  be  tried  relating  to  petitioning  creditor's  debt, 

with  or  without  security,  36,  42. 
when  security  required,  42. 
general  power  to  stay,  42. 
sendee  of  order,  49. 
order  to,  may  be  included  in  receiving  order,  414. 

STOCK, 

of  bankrupt  passes  to  trustee,  245. 
disclaimer  of,  260. 

STOPPAGE  IN  TRANSITU, 
of  goods  by  unpaid  vendor,  184. 

SUBSTITUTED  SERVICE, 

when  it  may  be  ordered,  412,  4' 
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SUMMONS, 

judgment  debtor^s,  537.    Se4  Juixacan  I>sbiob*b  SuiDCoas. 

SUNDAY, 

not  to  be  reckoned  in  computing  time  limited,  338,  339, 
if  time  limited  i«  less  than  aix  days,  379,  380. 

SURETY, 

rights  of,  in  respect  of  proof,  116,  117. 

not  released  hy  discharge  of  principal  debtor,  93, 

nor  by  acceptance  of  composition  or  scheme,  68,  93. 

SUEPLUS, 

right  of  bankrupt  to,  271. 

of  joint  and  separate  estates,  143. 


TAXATION, 

of  costs,  &c.,  279,  401—403. 

TAXES, 

priority  of  aaseesed,  land,  properfy,  and  income,  137. 

TELEaRAM, 

notice  of  injunction  may  be  sent  by,  339. 

TENDER, 

(if  debt,  whether  petitioning  creditor  bound  to  accept,  37. 

TIME, 

power  of  Gourt  to  extend,  816. 
computation  of,  338,  339,  378,  379. 

TOWN  COUNCILLOR, 

bankruptcy  of,  disqualification  of,  99. 
yacanqy  in  office  of,  by  bankruptcy,  100. 

TRADE  DEBTS, 

in  reputed  ownership  of  bankrupt,  164,  199,  211.    Se$  Rsfutbd 

OWNEBSHIP. 

TRANSFER, 

of  proceedings,  296,  296,  386. 

noUoe  to  creditors  of  certificate  for,  886. 

transmission  of  records  on,  386. 

where  petitions  against,  or  by  different  members  of  finui  318,  319. 
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TREAfiURY, 

to  take  part  in  fixing  number  and  districts  of  official  reoeiyers, 

273. 
approval  by,  of  officers' appointed  by  Board  of  Trade,  277. 
control  orer  payments  by  trustee,  280. 
power  over  investments  of  surplus  funds,  281,  282. 
may  make  grant  to  Board  of  Trade,  282. 
sanction  of  scale  of  fees  and  remuneration  by,  333,  334. 
annual  aocoimts  of,  to  be  laid  before  Parliament,  334. 
audit  of  Board  of  Trade  accounts  by,  334. 
concurrence  of,  in  abolition  of  offices,  345,  316. 
power  to,  to  grant  compensation,  346. 
concurrence  of,  in  appointment  of  collector  of  unclaimed  funds,  &c. 

350. 
consent  of,  necessary  for  debtor's  discharge  from  certain  debts,  93. 
definition  of  word,  354. 

TRUST  PROPERTY, 

not  diTisible  among  the  creditors,  163—192.    See  Tbovesty, 

TRUSTEE, 

appointment  of,  in  place  of  bankrupt,  341. 

TRUSTEE  IN  BANKRUPTCY, 
appointment  of,  by  creditors,  64. 

to  give  security  to  the  satisfaction  of  the  Board  of  Trade,  64,  436. 
Board  of  Trade  to  give  certificate  if  satisfied,  64. 
objections  to  appointmenti  how  made,  64. 
notification  of  Board  of  Trade  objection  to  High  Court,  429 
appointment  of,  by  Board  of  Trade,  65. 
certificate  conclusive  evidence  of  appointment,  65. 

operates  as  registration,  &c.  of  property,  249. 
duties  of, 

to  take  possession  of  bankrupt's  property,  244. 

as  to  stock,  shares,  &c.,  245. 

as  to  copyhold  property,  246.    See  Cofthold. 
property  vests  in,  on  appointment,  249. 
passes  from  one  trustee  to  another,  249. 
powers  of, 

sell  bankrupt's  property,  261. 

who  cannot  purchase,  262* 

give  receipts,  261,  263. 

prove,  261,  263. 

exercise  powers,  261,  263. 

deal  with  property  of  which  bankrupt  tenant  in  tail,  261,  262« 
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TRUSTEE  IN  BANKRUPTCY-«»i/»wi«rf. 

powers  of,  with  leare  of  oommittee  of  inspectioa, 

cany  on  bankrapt's  bnnness,  263,  265. 

distinct  accounts  to  be  kept  in  such  case,  430. 

bring  actions,  263,  260. 

employ  a  solicitor,  264,  266. 

accept  on  sale  of  bankrupt's  property,  money  payable  in  future, 
264. 

mortgage  or  pledge,  261. 

refer  disputes  to  arbitration,  204,  267. 

make  compromises,  264,  267. 

divide  property  in  specie  among  creditors,  264. 

appoint  bankrupt  to  manage  property,  270. 

give  allowance  to  bankrupt  for  maintenance  or  service,  271. 
to  give  information  to  the  official  receiver,  274. 
remuneration  of,  277. 
rate  of  remuneration,  430. 
costs  of,  278. 
payments  to  be  into  Bank  of  Kagland  except  where  local  bank 

authorized,  280. 
not  to  retain  more  than  50/.  longer  than  ten  days,  280,  281. 
not  to  pay  into  private  account,  281. 
accounts  of,  and  audit,  282. 
Ust  of  creditors  to  be  furnished  by,  283. 
fee  for  such  list,  431. 
books  to  be  kept  by,  283. 
annual  statement  to  Board  of  Trade,  283. 
release  of,  by  Board  of  Trade,  284. 
notice  of  application  for  release,  430. 
may  be  ordered  to  pay  a  dividend  after  release,  285. 
official  name  of,  285. 
rights  of,  in  relation  to  suing,  285,  286. 
joint,  286. 

liabilities  of  joint,  287. 

vacates  office,  if  receiving  order  made  against  him,  287. 
removal  of,  by  creditors  or  Board  of  Trade,  287,  429. 
appeal  in  latter  case,  288. 
notice  of  resignation  of,  430. 
vacancy  in  office  of,  288. 
during  vacancy  official  receiver  to  act  as,  289. 
vote  not  to  be  reckoned  in  resolution  affecting  his  remuneration,  269. 
to  have  regard  to  creditors'  directions,  289. 
to  summon  meetings,  289. 
discretionary  powers  of,  289,  290. 
application  for  dilrections  by,  289,  290,  431. 
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TRUSTEE  IN  BANKRUPTCY— «Mi^«iM#rf. 
liability  for  costs  therein,  290. 
subject  to  control  of  Board  of  Trade,  290,  291. 
appeal  from  decision  of,  by  person  aggrieyed,  290. 
not  bound  to  reserve  for  dividend  where  creditor  has  not  valued  or 

realized  security,  306. 
may  be  authorized  to  commence  action  in  his  name  and  that  of  solvent 

partner,  319. 
certificate  of  appointment  of,  337,  429. 
notice  of  appointment,  429. 
power  to  Court,  if  votes  solicited  by,  362. 
may  vote  as  special  proxy  for  his  own  appointment,  363. 
disobeying  order  of  Board  of  Trade,  299. 
admission  or  rejection  of  proofs  by,  374,  375. 
power  to  administer  oaths,  376. 
to  pay  unclaimed  dividends  to  bank,  349. 
control  over  debtor,  72,  77. 
not  accounting,  429. 
meeting  to  consider  conduct  of,  431. 
authority  to,  for  account  at  local  bank,  280,  431. 
copy  of  accounts  of,  may  be  obtained  by  creditors,  431. 
under  a  composition  or  scheme,  57. 


UNCLAIMED  FUNDS  OR  DIVIDENDS, 
provisions  as  to,  319. 

UNDISCHARGED  BANKRUPT, 

obtaining  credit  to  extent  of  20/.  without  informing  creditor,  guilty 
of  misdemeanor,  98. 

UNLIQUIDATED  DEMAND, 

arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of 

trust,  not  provable,  103. 
damages,  proof  for,  106,  108. 


VENDOR, 

rights  of  unpaid,  179. 
stoppage  in  transitu,  184. 

VESTRYMAN, 

disqualification  by  bankruptcy,  99. 
office  vacated  by  bankruptcy,  100. 
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VOLUNTARY  SETTLEMENT, 
void  against  ira«tee, 

if  settlor  beoomes  bankrupt  within  two  yean,  224, 

or  ten  years,  unless  parties  claiming  can  prove  solvency  of 
settlor,  225. 
proof  of  solvency,  229. 
what  is  a  settlement,  225. 
bills,  bonds,  &c.,  and  money,  within  section,  227. 
comparison  with  law  prior  to  1869.  .226,  227. 
settlements  fraudulent  under  13  Eliz.  o.  5.  .227,  228. 
meaning  of  word  purchaser,  228. 
valuable  consideration,  what,  229. 
leaseholds,  230. 
property  accruing  to  settlor  after  marriage  in  right  of  his  wife,  230, 

231, 
her  equity  to  a  settlement,  230. 
contracts  for  future  settlements,  231. 

VOTE, 

rules  as  to,  at  first  and  other  meetings,  357—360. 
production  of  bills  and  notes,  358. 
in  respect  of  unliquidated  debt,  359. 
limitation  of  power  of  trustee  as  to,  289. 
proxies,  301—363,  421.    See  Fboxt. 


WAGES, 

preferential  claim  for,  137. 

# 

WARINO'S  CASE, 
rule  in,  173—176. 

whether  it  applies  whore  property  insufficient  to  meet  debt,  175, 
176. 

WARRANT, 

powers  of  persons  acting  under,  246. 

enforcement  of,  323. 

to  whom  addressed,  397. 

custody  of  debtor,  397. 

by  whom  to  be  executed,  398. 

for  arrest  of  debtor,  74; 

to  compel  attendance  of  witness,  77. 

WIFE, 

rights  of.     See  Mabbied  Woman. 
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WITNESS, 

power  to  order  examixiation  of,  77. 

what  he  miist  answer,  79. 

may  be  ordered  to  produce  docnmenta,  80,  393. 

depoflitioiis  of,  393. 

depofiitioii  of  deceased,  336. 

right  of,  to  copy  of  his  depositions,  80,  81,  38*0. 

BubpoBiias  and  service,  392. 

costs  of,  392,  393. 

conduct  money,  394. 

shorthand  notes,  893. 

disobeying  order  for  attendance  guilty  of  contempt,  394. 
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Acts  of  Farliament. — Public  and  Local  Acts  from  an 
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Catalogue,  who  nave  also  on  sale  tlie  largest  collection 
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Railways,  Roads,  <tc,,  &c, 
ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings  in  an  Action  under  the  Rules  of 
the  Supreme  Court,  1883.— (Pounded  on  "Smith's 
Aonov  AT  Law.*')  By  W.  D.  L  FOULKKS,  Enq..  BmriBter-at. 
Law.    Third  Bdition.  {InpreparaHon.) 

Prentice's    Proceedings   in   an   Action   m   the 
Queen's  Bench,  Common  Pleas,  and  Exche- 

Suer  Divisions  of  the  High  Court  of  Justice. 
7  SAMUEL  FBBNTICE,  Esq.,  one  of  Her  Mftjest/i  GonnBeL 
Second  Edition.    Boyall2mo.    1880.  12«. 

ADMIRALTY— Roscoe'^s  Admiralty  Practice.— A  Treatise 
on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  therefrom,  with  a  chapter 
on  the  Admiralty  Jurisdiction  of  the  Inferior  and  the  vice- 
Admiralty  Courts.  With  an  Appendix  containing  Statutes,  Rules 
as  to  Kees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of 
Costs.  By  EDWABD  STANLEY  ROSCOE,  Esq.,  Bsrrister- 
at'Law.  Second  Edition.  Bevised  and  Enlarged.  I>emy  8to. 
1882.  12. 4f. 

"  A  dear  digest  of  the  law  and  practice  of  the  Admiralty  Coarta." 
"  A  oomprehenaiTe  and  useful  manual  of  praotioe.''-  oolicUor^  JowmtU, 

ADVOCACY.— Harris'  Hints  on  Advocacy.  Condnot  ci 
Cases  Civil  and  CriminaL  Classes  of  Witnesses  and  suggestions  for 
Cross-Examining  them,  fta,  ftc.  By  RICHARD  HARBS,  Banister* 
at-Law,  of  the  Middle  Temple  and  Midland  CiiouiL  Sixth  EditUnu 
(Further  Revised  and  Enlarged.)    Royall2mo.    1882.  7s.  6d. 

"  Full  of  good  sense  and  Just  obaerrMlon.    A  very  oomplsta  v-^-^'i  '^  **ym  Aiivn. 
cate's  art  in  Trial  by  Jury."— Mieifor«'  Jwriud. 

*  *  A  book  at  once  entertaining  and  really  inatruotl  ve.    . 
vsad  by  the  young  banister  whMW  oareer  is  yet  before  him." 
[No.  82.] 
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ACMICIILTUIIilL  LMV«  Beaumont's  Treatise  on  Agri- 
cultural Holdings  and  the  Ijbtw  of  Distress  as 
regulated  by  the  Agrieultural  Holdings  (Eng- 
UDd)  Act,  1683,  villi  Appmfix  oontaning  Foil  Text  of  Um 
Act,  and  Pkveedoits  of  MfltieM  Mi  Awwda.  Bj  JOSEPH  BKATI- 

JiONi;  Eat*  ^*''^'^^-    B03»112Ba    1882.  lfl&  iA 

Cookers  Treatise  on  the  Laur  and  Practice  of 

Agricultural  Tenancies.— New  editioB,  in  grert  patt 

Modn  roiw  and  FkMedmls.    By  6.  FBiqfiGOIJ)NEY;  of 

the  WMten  Gfaoiit^  awl  W.  BU88EIX*  CaUTFITHS,  LIIK, 

of  the  IGdlMid  Cirerit,  BiiahJi  ■!  Law.  DcmySva  1882.  UU. 

"  ti  if  III  ■■■litem  ttwfll  lawaqlar— t^ala»to 


-  A  book  of  great  jraettcal  ntflttyto  boidbmlB  and  tanaat  fumcnk  aa  wall  aa  fea 

Criffith's  Agricultural  Holdings  (England)  Act, 
188d»  mntahiing  ao  Liteodoclian;  a  Sommaiy  of  the  Act^  with 
Kotae;  the  eompfete  Text  of  the  Act,  with  Fonn^  and  a  wpmimBn. 
flf  an  Awaid  mder  the  Act  Bj  W.  RUSSKLL  GKEPFITHSk 
LT..R,  of  the  Midland  Ciicait.  Unifoon  with  "CeokirB  Agricnl- 
tond  Tananciea."    Demj8¥OL    1883.  5fc 

Spencer's  Agricultural  Holdings  (England)  Act, 
1883,  with  £c|ilanaior7  Notea  and  Fotme;  together  with  the 
Ground  Game  Aet»  1880.  Fonning  a  Sopptoncnt  to  "BixiMi'a 
Law  of  the  Facm."  By  AUBI^Y  J.  SPENCBB,  RA.,  fiiq., 
Barriatflr-at-Law,  and  bite  Holder  of  Inna  of  Gooit  Stodentahip. 
Dmaj  8vo.  (/» the  ftrat.) 

MBITRATION.— RuBseirs  Treatise  on  the  Poinrer  and 
Duty  of  an  Arbitrator,  and  the  La^w  of  Sub- 
missions and  Awards ;  with  an  Appendix  of  Fonns 
and  of  the  Stetetea  xektu^  to  Aifaitration.  By  FBAKGIS 
BUBBELL,  Eeq.,  ICA^  BanirteMt-Law.  Sixth  EdtOon.  By 
the  Anthor  and  HERBERT  RUSSELL,  Esq.,  Banister^at-Law. 
Royal  8to.     1882.  88g. 

**&•  emm  are  carefully  ooQected,  and  their  effect  ia  deacif  and  ahoctly  given. 
....    Iliia  edition  mi^  be  commeBded  to  the  prafeaaton  aa  oomimiMBaiTe, 

■aauiata  and  practical."— AIMbrff'  Jawnud,  Januazy  IS,  1883. 

JlftriCLED  CLERKS^Rubinstein  and  W^ard's  Articled 
Clerks'  Handbook.— Being  a  Condae  and  Pkactioal  Goide 
to  all  the  Stepa  Neoenaiy  for  Entering  into  ArticloB  of  darkah^^ 
paaninfl:  the  PreJiminary,  Litennediate,  Final,  and  Honoiin  Exami- 
natlona,  obtidining  Admindon  and  Certificate  to  PractiM,  with  Notea 
of  Caaea,  Soggeationa  aa  to  Mode  of  Beading  and  Booka  to  be  read 
during  Artidea,  and  an  Appendix.  Third  Edition.  By  J.  Si 
RTTBINSTEIN  and  &  WARD,  Solicitoia.    12ma    1881.  it. 

**iro  vllded  derk  ttaoald  be  withoat  It*  -Xow  niiMi. 

ARTICLES  OF  ASSOCIATION.— Palmer.— Fide'* ConTeyandng.*' 

ASSETS,  ADMINISTRATION  OF^— Eddis'  PHnciples  of 
the  Administration  of  Assets  in  Payment  of 
Debts.  By  ARTHUR  SHELLY  EDDIS,  oneof  Her  Majeaty'i 
CoimaeL    Demy  8va    1880.  St, 

ATTORNDTS^-Cordery.- Fuie  "Solidton." 

PuUing's    Law   of  Attorneys,    Geiiend  and  %iedaL 

TUid  Edition.    8m    1862.  18ii 

Smith.— The    Lawyer  and   his    Profession.— A 

Sexiea  of  Letteia  to  a  Solidtor  oomnwindng  Rnrinai,     Bj  J. 

ORl'ON  SBflTH.    12mo.    1880.  ia. 

Whlteway.— 7icfe  "Solidtoia." 

V  AadaadardJMWifrl»anhtpimmoahkiUim  coif  mid  tAm'l^ 
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AVERAGE.— Hopkins' Hand-Book  on  Average.--Foiirth 

Edition.     8vo.  {In  prtparation,) 

.Lowndes'  I^arw  of  General  Average.— %ln«diBh  and 

Foraign.     Fonrth  Edition.     By  BIOHARD  LOWNDE^  Author 

I  of "  The  Law  of  Marine  Insuranoe,"  kc,  {In  preparation.) 

6ALLOT.— FitzGerald's  Ballot  Act.— With  an  iNTBODUonoM. 
Forming  a  Ghiide  to  the  Proeedure  at  Parliamantanr  and  Mnnidiial 
Elections.    Second  Edition.    By  GERALD  A.  B.  FITZGEBALD, 

M.  A.,  Esq.,  Banister-at-Law.    Fcap.  8to.     1876.  fit,  6<f. 

'*  Wa  tkoold  stTongly  adTto*  any  p«raoa  oonmetad  niUi  electtoni,  wiuthar  atfttog  as 
eaadldate,  agen^  or  in  anj  otk6r  capacity,  to  beoone  potMaaed  of  thia  maaoal.'* 

BANKINC.— V^alker's  Treatise  on  Banking  Law.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Gases,  a&dtbll  Index.  By  J.  DOUGLAS 
WALKBB,  E8q.,Barrister-at.Law.    Demy  8vo.    1877.  lit. 

SANItRUPTCY.- Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Fourth  Edition.  {In praparaiion.) 

Chitty's  Index,  Vol.  I.— Fid*  "  Digests." 
Gray's  Bankruptcy  Manual.— The Bankniptcy  Act,  1883, 
with  short  Notes,  giving  Cross  Beferences  and  Beferenoes  to  the 
corresponding  ProvisioDs  of  the  old  Statutes  and  of  the  Bulea  and 
Cases  incorporated,  an  Introduction,  showing  the  changes  effected 
by  the  Act,  an  Analysis  of  the  Act,  and  a  full  Index,  furnishing  a 
Time  Table  and  other  lists  of  Special  Provisions.  By  GEO.  G. 
GRAY,  LL.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1883.  lOt.  6<f 

I  Joel's  Complete  and  Practical  Manual  of  Bank* 

ruptcy  and  Bills  of  Sale  Law,  with  copious  Notes  and 
Comments  and  the  leading  Oases  in  Bankruptcy,  ftc,  under  the^ 
1849,  1861  and  1869  Acts,  inclusive  of  those  of  1883,  and  with 
References  to  the  Conveyancing  and  Property  Act,  1881;  the 
Conveyancing  Act,  1882;  the  Settled  I«nd  Act,  1882;  the  Married 
Women's  Property  Act,  3882;  the  Judicature  Acts  and  the  New 
Bules  of  Procedure,  1883.  Bv  J.  EDMONDSON  JOEL,  Esq.,  of 
the  Inner  Temple  and  North-Eastem  Circuit,  Barrister-at>Law. 
Demy  8vo.  {In  the  prut,) 

Riga's  Bankruptcy  Act,  1888,  and  the  Bills  of 
Sale  Act,  1882,  with  Notes,  fte.  By  JAMBS  McMULLEN 
BIGG,  Esq.,  Barrister-at-Law.    Boyal  12mo.  ( In  the  prt$i.) 

Salaman's  Analytical  Index  to  the  Bankruptcy 
Act,  1883.— By  JOSEPH  SEYMOUR  SALAMAN,  Esq., 
SoUdtor,  Author  of  "Bankruptcy  Act,  1869,  with  Notes,'*  "Liqui- 
dation by  Arrangement,"  Ac.  Unifofm  with  the  Act,  1883.  Net^  3«. 

Do.,  with  Bankruptcy  Act  (official  copy),  in  limp  leather.  Net,  9t. 

Do.,  do.  do.    interleaved,  limp  leather.    Net,  lis, 

*'That  this  Index  ia  very  full  may  be  gathered  from  the  fact  that  it  oocuplea  on 
the  same  aized  paper  aa  the  Queen'a  piinters'  copy  of  the  Act  exactly  the  aame 
number  of  pagea  aa  the  Act.  It  givea  nnerenoes  to  the  aectlooa  and  subHsoetlona  of 
the  Act,  and  la  prefaced  by  the  Board  of  Trade  memorandum.  It  will  tmdoubtedly 
bo  found  a  uaeful  addition  to  the  Act."— &><u;ttorf'  Journal,  September  22, 1883. 

Williams'  Law  and   Practice  in  Bankruptcy: 

ThirdEdition.  ByB.yAUGHANWILLIAMSandW.VAUGHAN 

WILLIAMS,  Esqrs.,  Barrfaten-at-Law.  (In  preparation.) 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMEBS,  of  the  Inner  Temple,  Esq., 

Banister-at-Law.    Second  Edition.    DemySvo.    186L  16«. 

'*  In  ita  present  form  thia  workoontalna  a  very  complef-'  ~  -^-^^cts 

to  which  itreUtea."— law  Unut. 

%*  AUeian4mrdLaiwWork$air€hiptm8toei,imk 
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BILLS  OF  LADINC— Leggett's  Treatise  on  the  La^^r  of 
Bills  of  Lading:  oomprinng  the  TuioaB  legal  inddentB 
attaching  to  the  Bill  of  Lading ;  the  l^jfal  effects  of  each  of  the 
danaes  and  StipnlationB ;  and  the  Rights  and  Liabilities  of  Con- 
iignors,  Consignees,  Indorsees,  and  Vendees,  under  the  Bill  of 
XjAdhig.  With  an  Appendix,  containing  Forms  of  Bills  of  Tiading 
Ac.  Bj  EUGENE  LEGGETT,  Solicitor  and  Kotaiy  Public 
Demy  8to.    1880.  IL  It. 

BILLS  OF  8ALE.>-Fithian's  Bills  of  Sale  Acts,  1878  and 
1 882.  ^Vith  an  Introduction  and  Explanatory  Notes  showing  the 
changes  made  in  the  Law  with  Respect  to  Bills  of  :5ale.  By  EDW  ABD 
WILLIAM  FITHIAN,  of  the  Middle  Temple,  Esq.,  BaRister-at- 
Iaw  {Draftmanof  the  Bill  of  IS82).    Boyal  12mo.     1882.  5s. 

**  Hr.  Fithian's  book  will  maintain  a  hlffh  jdaoe  among  the  most  practicsUy  ui^ul 
editians  of  the  BlUa  of  Sale  Acts.  1878  and  1882."-  Law  MagaHmt, 

Joel.— Fuie  "  Bankruptcy." 

RJgg.— Fufe  •*  Bankruptcy." 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Gairiers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Dedoions.  By  J.  H. 
B.  BROWNE,  Esq.,  Barxbterat-Law.    Sya    1878.  18f. 

CHANCERY,  amdns*''  EQUITY." 

Chitty's  Index.— Fide  "Digests." 
-  Daniell's  Chancery  Practice.— The  Practice  of  the 
Chanceiy  Division  of  the  High  Court  of  Justice  and  on  appeal 
therefrom,  being  the  Sixth  Edition  of  Daniell's  Chancery  Practioe, 
with  alterations  and  additions,  and  references  to  a  companion 
Volume  of  Forms.  By  L.  FIELD,  E.  C.  DUNN,  and  T.  RIBTON, 
assisted  by  W.  H.  Upjohn,  Barristers-at-Law.  In  2  yola.  VoL  L 
{wUh  Tabu  of  Cata  and  an  Index),  demy  8yo.     1882.  2L  2f. 

'*  This  new  edition  of  the  Standard  Chanoery  Pmctioe  will  be  generally  welcomed, 
snd  we  are  rlad  that  we  can  speak  favourablT  of  the  manner  in  which  the  editors 
haye  acoompliahod  their  difficult  task  of  deciduiB  what  parts  of  the  old  work  should 
be  rejected,  and  of  adapting  the  parts  retained  to  tne  new  pra^ice.  There  is  to  be  found, 
in  erery  part  of  the  book  we  haye  examined,  oyidenoe  of  groat  care ;  the  cases  are 
not  merely  Jotted  down,  but  analysed  and  considered,  and  no  pains  appear  to  haye 
been  sptfed  to  render  the  information  glyen  both  accurate  and  complete.  This  is 
hi|^  praise,  but  we  think  it  is  fuUy  warranted  by  the  result  of  our  examination  of 
the  work.  .  .  .  It  ia  exactly  what  it  professes  to  bo— a  concise  and  careful  digest 
of  the  practice.*'— SoMciifort'  Journal 

"All  the  portions  relating  to  the  practice  introduced  I7  the  Judicature  Ada  and 
Rules  are  well  done."— £aw  TVsMi. 

"  The  learned  authors  haye  spared  no  pains  to  make  this  new  book  of  practice  as 
eomprehonsiye  in  scope  and  ss  accurate  m  detail  as  that  which  so  knag  enjoyed  sn 
slmost  unique  reputation  as  '  Daniell's  Fractioe.'  Indeed  if  any  fault  is  to  be  allsged 
it  wo\ild  be  that  the  work  is  perhaps  somewhat  too  exhaustiye ;  a  fault,  howeyer, 
which  is  on  the  right  side  in  a  book  of  practice,  which  is  not  intended  to  be  read 
through,  but  to  serve  as  a  mine  of  information  for  ready  reference  whenever  the 
practitioner  may  haye  occasion  to  seek  for  guidauoe." — Law  Magatint, 

%•  yd.  11.  nearly  rtady. 

Daniell*s  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  DissertationB  and  Notes.  Being  the  Third  Edition  of  "Daniell^s 
Chanoery  Forma.'*  By  WILLIAM  HENKY  T7PJ0HN,  Esq., 
of  Gray's  Inn,  &&    Demy  8to.     1879.  %.  2s. 

%*  AU tkmdatd  Ijim  Wtn^M oiteheipim  8tode^  inlaw ealj  and aikerhmdUk^it. 
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CHANCERY.-OMMMMtf. 

Haynes'  Chancery  Practice.— The  Practice  of  the  Chan- 
cery Divirion  of  the  High  Court  of  Justice  and  on  Appeal  thea%f  roxn. 
By  JOHN  F.  HAYNES»  LL.D.    DemySvo.    1879.  lUU 

Morgan's  Chancery  Acts  and  Orders.— With  Notes 
Sixth  Edition.  Adapted  to  the  new  Practice  by  the  Eight  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  Majetty's  CounMl, 
Her  Majesty's  Judge  Advocate  (General,  and  E.  A.  WXTRTZBITRG, 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  {In  prepaa-ation.) 

Morgan  and  Wurtzburg's  Chancery  Costs.— 
Vide  "Costs." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1883.— Third  Edition.  By  SYDNEY  PEEJL^  of  the 
Middle  Temple,  Esq.,  Banister-at-Law.    Demy  8vo.    1888.    Si,  0d. 

"  Mr.  Peel's  little  work  gives  a  very  commendable  sketch  of  the  modem  practloe 
of  the  Chancery  Division.  ...  It  contains  some  chapters  upon  l^^roceecungB  at 
Chambers  and  on  Further  Consideration,  which  are  likely  to  be  valuable  from  the 
extreme  paucity  of  all  printed  information  upon  these  sumects ;  and  it  is  enridied 
with  a  very  full  list  o!  caaca  bearing  upon  the  practice  of  the  Chancery  Divlsiaa, 
giving  references  to  all  the  Reports.  -  Law  Jounud. 

"  The  book  will  rive  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acts  and  Orders." — SoHcUon^  Joumak 

CHANCERY  PALATINE  OF  LANCASTER.-.Snow  and  AVin- 
stanley's  Chancery  Practice.— The  Statatea,  Conaoli* 
dated  and  General  Orders  and  Rules  of  Conrt  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  idl  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Fonqs. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WiNSTANLEY, 
Esqrs.,  Barristen-at-Law.    Royal  8yo.     1880.  11. 10«. 

CIVIL  LAW.— BoT/vyer's  Commentaries  on  the  Modern 
Civil  Law.— Royal  8yo.    1848.  18i. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8ya    1874.  6i. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8yo.    1867.  7«.  fUL 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea^  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preyenting  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  elae- 
where.  By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-Iiaw. 
Demy  8yo.    1880.  12t. 

COLONIAL  LAW.^Clark's  Summary  of  Colonial  Law 
and  Practice  of  Appeals  from  the  Plantations.     8yo.   18S4.    1/.  4t. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Broom  and 
Hadley*s  Commentaries  on  the  La^vsrs  of  Eng- 
land. By  HERBERT  BROOM,  LLD.,  and  EDWARD  A. 
H ADIiEY,  M.A.,  Banistem-at-Law.  4  yols.  8yo.  1869.  (Pici- 
lithed(UZl,Z$,)  Net,  11  U. 

\*  AH  atandard  Law  PToriv  are  ft^  in  Alocl;^  mi  low  M^aiMtofW&miiui^ 
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COMMERCIAL  LAW Goirand's  Prencn  Code  of  Com- 
merce and  most  usual  Commercial  l^ecv^s. 
With  •  neoralioAl  sad  Pk«otleal  CoouBeataiy,  and  »  CompCTdinm 
«f  tlie  jvdieial  ogynriwitlon  «ui  of  tkb  ooune  of  pvooedore  b^bre 
the  TriboMls  of  ConuMroe;  ftogetiber  with  the  text  of  Hie  Uw; 
the  most  noevt  dedaoiui  of  the  Oouits,  and  a  gloamy  of  ¥noth 
iodidal  tenas.  By  LEOPOLD  GOIBAND,  Lioend^  en  droit. 
In  1  ToL  (860  ppi).    Demy  8m    1880.  2L  2t. 

Levi.— Ft0£e  "  InterDatioiua  Jm9k" 

OOMMON  LAW.— Allen.— F«2e  «*  Pleading.'* 

Archbold's  Practice  of  the  Queen's  Bench,  Com- 
mon jPleas  and  Exchequer  Divisions  of  the 
High  Court  of  Justice  in  Actions,  etc.,  in  which  they 
have  a  oommoB  jaxi8dictio»— ISiirteenth  BditioB.  By  SAMUEL 
PBENTICE,  Beq.,  om  of  Her  Majegty**  CoanieL  %  Toll.  Demy 
8vo.    1870.  9LS9. 

Archibald's  Country  Solicitor's  Practice;  a 
Handbook  of  the  Pzaetioe  in  the  Queen's  Benoh  Divlrfoo  of  the 
High  Conit  of  Jortioe;  with  Statutes  and  Fonns.  By  W.  Y.  A* 
ABCHIBALD,  Bsq.,  Banktee-at-Law,  Author  of  **  Foom  of  Sum- 
monses and  Otdenj  with  Notes  ioriise  at  Jn^BM'ChaDiben."  Royal 

I2mo.    1881.  U  61. 

**'We  are  mudi  mistaken  itlt  doMi  not  beoome  as  widely  und  among  tbs  praf c 


IS  tbs  bwt  known  editioM  of  the  Judicature  Aota.  ...  In  %nrj  place  in  wbidi 
we  have  tested  the  work  we  find  it  thoroughly  trostworthy.  .  .  .  Its  airanMnont 
Is  excellent,  and  altogether  it  is  likely  enough  to  become  a  popular  aolidtort'Iiandy- 

Ball's  Short  Digest  of  the  Common  Law^;  being 
tiie  Princmles  of  Torts  and  Contkacts.  Chiefly  founded  v^on  th» 
wozks  of  Addison,  with  lUnstnitiTa  OasM,  for  the  use  of  Students. 
By  W.  EDM17KD  BAJLL,  LL.B.,  late  "Holt  Schobr " of  Qnfm 
lam,  Bairister-at-Law  and  Midland  Ciioott  Demy8vo).  1880.  16i. 
'*!Che  pcindples  of  the  law  aie  very  clearly  and  eondaety  stated. '    X—  JtaraaL 

BuUen  and  Leake.— ride** Pleading.'* 

Chitty.— Ftcfc  •'Fonns." 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  the 
cases  oveiTuled  and  impeached  and  references  to  the  Statutes, 
Bnles  and  Orders  of  Gootts  from  1769  to  1888.  Gompikd  and 
arranged  by  JOHN  MBWS,  assisted  by  CECIL  MAX7BICE 
CHAPMAN,  HABBT  HADDEN  WICKES  SPARHAM  and 
ABTHUB  HORATIO  TODD,  Banisters-nt-lAW.      {In  OepmL} 

Foulkes.— Ftde  "Action." 

Prentice.— Fufe  ** Action." 

Shirley.— Ffdp  ''Leading  Oases." 

Smith's  Manual  of  Common  La^yy.— FprPiartiUunew 
and  Students.  CompiMngthefdndamentaLpifnoiptosandthepoinIa 
most  usually  ooourving  in  dally  Hf e  and  pKactftoe.  By  JOSIAH  W. 
SMITH,  BC.L.,  q]C.    Ninth  Edition.    12mo.    1860.  l4iL 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
L.Byv  relating  to  Commons  and  Open  SpaceSj 
including  Public  Parks  and  Beoraatton  Oroands,  with  vaikon  cAoiat 
doomnents ;  precedents  of  by-laws  and  regulations.  The  Staitates  hi 
foil  and  brief  notes  of  leading  cases.  Bv  GEOBGE  F.  CHAM- 
BEBS,  Esq.,  Bairister4kt-Law.    Imperial  8va    1877.  diL  6kA 

OOMPAIW  LAW.— Palmer's  Private  Companies,  their 
Formation  and  Advantages ;  or,  How  to  Convert  your  Business 
into  a  Private  Company,  and  the  benefit  of  so  doing.  Witii  Notes 
on  "  Single  Ship  Companies."  Fourth  Edition.  By  F.  B  PALMEBi 
Esq.,  Banistetwat-Law.  Author  of  "Company  Pkecedenta."  12aMki 
1888.  NH,^ 
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COMPANY  LAW.- 

Palmar.— Ft*  "Oaanrucfiw." 

Palmap'B  Shareholders'  and  Diivctoi*s'  Legal 
Companion.— A  "^-"-J  of  tvtrj-^uj  Law  aad  PnetiiM  tat 
PrMtotm,  Slunbolden,  DitMton,  SaenUriBi,  Uredlton  toA  Solid- 
tan  of  Cuapmidm,  ante-  the  Coapuia^  Acta,  1S03  to  1880. 
VoDTth  Edition.  With  an  Appendix  on  tlio  CoDTenton  of  Budnea 
Oonoema  into  Prints  CompMUML  ^  F.  B.  PAIjIOIB,  Bk).,  Bw 
tbtwat-Lav.     12me.      1883.  .Vtf,  2i.  M 

Thrlng.— PMe  "Joint  Stoci™." 
CONTINGENT  REMAINDERS.— An  Epitome  of  Feai-ne  on 
Contingent  Remainders  and  Executory  De- 
vises.   lAteiuted  {or  tlie  Um  of  StadauM.    By  W.  11.  C.    Port 
8t«.    1878.  6ii<<<. 

"Ihtitiidmt  TriUtai  a  pwJ.rf  UUt  »t<1«hii  ot  tmi  nlat  to  lilia."--L—  J— n^ 

CONTRACTS.— Addison  on  Contracts.- B«ingaTniatlM<Hi 

the  Lair  of  Cootacti.    Eighth  EditioiL     B?  HORACE  SMITH, 

Eaq.,  Banuter-at-lAV,  HeconlBr  of  Lincoln,  AuUior  of  "A  Traatiae 

on  tha  Law  of  Negligence,"  kc    Bayal  Svo.     1833.  21,  10*. 

■■  To  the  proHTit  editor  must  M  glvmi  ■!!  imlsa  which  untdilnff  IndusLrj  uid  In. 

'  -'      It  TTvwch  0W1  catnmaud.    Ha  hai  vtvmnataA  tfiA  profonlcRi  with  thfl    aw 


teviudit  down  to  t^a  ivflHant  date  daariy  a£ 
"Wb  think  tliat  lhf»  edltlt*    "  '  "'  — 


■a  nputaUcn  of  tha-wiA 

>i.faH-riri"* '^'"^  ***^  "*—""'■■  "fiffnnnni  mi — ' "■* — '     ^->'^'- — ■ 

Aamat. 

Fry. —  Vidt  "  SpedBe  Feifonnanoe." 

Leake  on  Cuntrticts.— An  ElanMotarr  Dlgeat  of  the  L»w 
<rf  Conbacto  (b^ng  a  Bsir  edition  of  "  ^a  Elemanta  of  the  Law  o( 
ContmA").  By  STEPHEN  BfABTIH  LEAKE,  Baolster-at- 
I«w.    1  ToL    Dem;  Sto.     187S.  11.  18a. 

Pollock's  Principles  of  Contract.— BifaiK  >  TreatUa 
on  tke  O^ural  Frinc^ilaa  triating  to  Ad  Validly  a(  AgiMmanta 
in  the  Law  of  England.  Third  BdltiBn,  reviaed  and  Mrth  i«- 
wiitten.  B;  iFKEDEEICE  FOLLOOE,  of  Linooht'i  Imi,  Bw-. 
BaRMer«t-Law,    D<^  ftro.^    IST  "  *" 

■■T«biTenotblii|ibutpni«i  lor  tbii  (tl 
kara  been  addsd  and  tbs  whole  work  bu  be 

•■A  work  which,  Id  out  optnlOD,  Ihowt  b» 
oi^amiwnMH  miod,  and  {lalutaklBa  ladutij.' 
^TorUia  purpgaoa  ««  tha  nmliitt  iimli» 


CONVEY ANCWC-Dort^T^di  "Tan 

Harris  end  Clarkaon's  Coi 

of  Property  Act,  1881,  e 

Purchaser  Act,  1874;  with 

Indei.     Bj  W.   MANNING   HA 

CLAKKSON,  H.A.,  Baniitara-at-Li 

"Vw  HtflB  In  till*  ToluiDfl  ara  mora  ooploai  am 

•dltlDD  of  thaaa  Acta  which  haa  at  jviaaait  appaar 

%*  JB  tfOMlanl  £m>  Waiiianktptm  Slat 


8  8TEVEN8  AND  SONS*   LAW  PUBLICATIONS. 


CONVEY  ANCINC- 

Greenv\rood*8  Manual  of  Convey  ancing.— A  liuraal 
ef  the  Ftactioe  of  C<myeyaiioiiig,8how]iig  the  preeent  Practioe  relating 
to  the  daily  nrntine  of  GonTeyandng  in  Solidton*  Offices.  To  which 
are  added  Conciae  Common  Fonni  and  Pvecedenti  in  ConYoyanciniir- 
Seventh  Edition.  Including  a  Supplement  written  with  special 
reference  to  the  Acts  of  1882,  and  an  Appendix,  oompriaing 
the  Order  under  the  Solicitors'  Ronuneration  Act,  1881,  with  Notes 
thereon.  Edited  by  HARRY  GREENWOOD,  MJl.,  Esq.,  Bar- 
rister-at-Law.    Demy  8va    1882.  16i. 

%*  TKe  SvgppUmetU  may  he  had  ieparatdy.    Price  2«. 

*'  We  should  like  to  see  it  placed  hy  his  principal  in  the  hands  of  STery 
arUol  cd  clerk-    One  of  the  most  uieful  practical  works  we  have  erer  seen."— 

/fuferiAaur't  Law  StudeiU^  Journal. 

**  The  Author  has  earafullv  worked  the  pxx>TifllonB  of  the  Act  into  hia  text»  calling 
special  attention  to  the  eCTect  of  those  aediona  which  make  abaolute  changes  in  the 
law,  as  distinguiahed  from  those  which  are  merely  optional  for  adoption  or  exclusion." 
•^llke  liote  MagoMine. 

Humphry's  Common    Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyancing  Acts,  1881-82,  and  the 
Settled  Land  Act,  1882,  &c,  together  with  the  Acts,  an  Introduction, 
and  Practical  Notes.    Second  Edition.    By  HUGH  M.  HUM- 
PHRY,  M.A.,  Esq.,  Barrister-at-Law.    Demy  8to.  1882.     12s.  ^d, 
"The  collection  of  Prooedents  is  sufficiently  oomprohenaiTe  for  ordinary  uae,  end  is 
sepplemeated  tty  cuuciae  font  notes  mainly  composed  of  extracts  from  statutes  neoes- 
aory  to  bo  borne  in  mind  by  the  draftsman." — Z^ie  MngatxTU. 

**A  work  that  we  think  the  profession  will  appreciate."— Xow  2%mtt, 

Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  subject  to  the  Companies*  Acts,  1862  to  1880. 
Arranged  as  follows  : — Agreements,  Memoranda  and  Articles  of 
Association,  Prospectus,  Resolutions,  Notioea,  Certificates,  Deben- 
tures, Petitions,  OrderB,  Reconstruction,  Amalgamation,  Arranffe- 
menti^  Priyate  Acta.  With  Copious  Notes.  Seoond  Edition.  By 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Esq, 
Banrister-at-Law.    Royal  8yo.    1881.  IL  10s. 

*'  To  those  concerned  in  getting  up  companies,  the  sssistsnce  ffiren  by  Mr.  Pshnsr 
must  be  very  Tslusble,  because  he  does  not  oonfine  himself  to  bare  precedents,  bat 
Dy  intelligent  and  learned  commentary  lights  up,  ss  it  were,  eadi  step  that  he  takes. 

.    .    Inere  is  an  elaborate  index.**— £a«9  nmet. 

"  To  those  who  are  acquainted  with  the  flist  edition  we  recommend  the  secon   c 
edition  as  a  great  improvement"— law  Journal. 

Prideaux's  Precedents  in  Conveyancing.— Tinth 
Dissertations  on  its  Law  and  Practioe.  Twelfth  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  Acts,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Property  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FREDERICK  PRI. 
DEAUX,  late  Professor  of  the  Law  of  Real  and  Personal  Property 
to  the  Inns  of  Court,  and  JOHN  WHITCOMBE,  Eeqxa.,  Banis- 
ten-at-Law.    2  toIs.    Royal  8vo.    1888.  82: 10c 

'*  The  most  usefal  work  out  on  Conyeyaneing.*' — Lav>  JoumaL 

"  This  work  is  accurate,  concise,  dear,  and  comprehensiTe  in  scope,  snd  we  know 
of  no  treatise  up<m  conveyancing  which  is  so  generally  useful  to  the  practitioner.'' — 
Law  Tiwio. 

*'  The  conciseness  and  scimtific  precision  of  these  Precedents  of  the  Vuture  sro  at 
once  pleasing  and  startling.  ....  The  Valuable  Dissertations  on  the  law  and 
iiractice,  whioi  have  always  formed  a  feature  of  these  volumes,  have  been  revised 
Uioroncrhlv." — Law  Magannt, 

*'  The  student  who,  in  good  time  before  his  examination,  can  per\ue  these  mos 
valuable  dlasertat ions  ana  refer  to  tome  of  the  precedents  will  have  an  Immense 
sdvuutage  over  those  who  have  not  done  so." — Law  Stvdenti'  JommaL 

\*  AU  $tandard  Law  Worke  are  kept  in  Stock,  in  la/wea^tmdoiherbindit^ 


110,  OHAKOBBT  LANS,  LONDON,  W.a  t 

CONVICTIONS^Pnley'B  Law  and  Practice  of  Sum- 
mary Convietione  under  the  Summary  Juris- 
diction Acts,  1848  and  1870;  incladinj;  FriMaedliiBS 
preliuiiiuuy  and  tntneqiieiit  to  Convictioni,  and  the  raponiibUlty 
of  oonvictiDg  M>girtnt«  and  their  Ufficen,  with  Poimi.  EUxth 
Edition.  By  W.  H.  MAONAMAKA,  B*].,  BaniftM-at-Law. 
I>«mr  Svo.     187S.  II.  It. 

Templer. —  Fide  "  SmmiLai;  ConTicUom." 

Wlarann.— rWe "  Jortloo  of  the  Feaoe," 

CORONERS.— J erv is  on  ttie  Omce  and  Duties  of 
Coroners. — With  Foniu  and  Preosdenti.  Fotuih  EditJon,  By 
ILE.MEI£HEIMEB,E«i.,Buri(tar-at-I^w.  foifSvo.  ISSO.  12i. 

COSTS.— Morgan  and  Wurtzbut^'s  Treatise  on  the 
Law  of  Costs  In  the  Chancery  Division  of  the 
High  Court  of  Justice.— Being  the  Second  Edition  of 
Morgan  and  Davcj'i  Co>ta  in  Chanoecr.  With  an  Appandii, 
ooBtalning  Fonni  and  Frscedents  of  Billi  of  Coit^  By  the 
Bight  Hod.  0£ORQE  OSBORNE  MOllOAN,  one  of  Her 
Majertj'a  CouiihI,  Her  MaJMty'i  Jadge  Advocate  Gener^  and 
E.  A.  WUHTZBUBO,  of  Lincoln'!  Iim,  E«q.,  Baniiter.at.Lav. 
DemySvo.     ISSS.  301. 

"  ChodoC  tall  to  be  ot  uw  to  uUdton  ud  Uitdr  Qunoery  imnigtiig  otorin."— £« 

Scott's    Costs     In   the    High    Court   of    Justice 
and  other  Courts.    Fourth  Edition.    ByJOHNSOOTT, 
of  the  Inner  Temple,  Eiq.,  Banirter'at-Law,  Ueportei  of  the  Com- 
mon Pleaa  Diviuon.    Demy  Svo.    1980.  It  A*. 
'*  Hr.  Sootfl  Inboduoturr  notca  an  Tory  uaefult  end  the  wr 


Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Bojal  iSno. 
1873.  iftt.  Si. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's  Bench, 
Probate  Divorce  and  Admiralty  Divisions  of 
the  High  Court  of  Justice;  in  ConyeyandniF;  the  Crown 
Office ;  Lanac; ;  Arbitration  nnder  the  Landa  Claosee  Conaolldation 
Act;  the  Mayor'i  Court,  London  ;  the  County  CoorCa;  the  Privy 
Conncil ;  and  oa  Faaiing  lieudnary  and  Sacceanon  Aocounti  ;  with 
Scales  at  AllcnrancEa;  Bales  oi  Court  reiatiDg  to  Coatt ;  Formi  of 
Affidavits  of  Increaae,  and  of  OhjectioDS  to  Taxation.  Fourth 
IMltinn.  By  Wir.  FRANK  SUMUERHAY8,  and  THOBNTON 
TOOGOOD,  SolicitoiB  of  the  Supreme  Court.    Bo}  ai  Svo.    188S. 

{Ifearlg  rtadf.)    IL  8*. 


!•  BTEVENS  AND  BONar  LA.W  PUBLZGATIONS. 

COUNTY  COURTS^Pitt-Lewis'  County  Court  Prac- 
tice.— A  Conpl^ta  PrMtiM  of  tlio  CoiutyOovrU^  induding  Admi- 
nlty  and  Banknmtoy,  embodying  the  Aots,  Biilea»  Fofms  ai&  Costs, 
wfth  Addhiooal  Fomis  ftod  »  Full  Index.  Second  Edition.  By  G. 
PITT-LEWIS,  of  the  Middle  Ten^e  sod  Western  Circuit,  Esq., 
Bsnkter-at-Lsw,  sometime  Holder  of  the  Stndentship  of  the  Four 
Inns  of  Conrt,  assisted  by  H.  A.  Di  Coltab,  Esq.,  Banister-at- 
Law.    In  2  parts.    Bemy  Svo.    1888.  22.  lOf. 

*«*  Part  /.,  with  Table  of  Caset,  Index,  dfc,  tM  teparatdy,  price  30«. 

mr  ThU  Edition  dealt  fuUy  with  the  Employer^  LiabilUjf  Act,  and  it  the 
oiUp  County  Court  Practice  which  conlaint  the  County  Courtt  {Cottt  and 
Saiariet)  Act,  1882,  the  important  leyitlation  {at  to  Married  Women' t  Pro- 
perty, SiUt  of  Sale,  Inferior  CourU*  Jnd^menU,  <£e.)  of  the  Seteion  of  1882, 
And  alto  the  County  CouH  Rulet  of  March,  1883. 

''ItiiTwryolaMljWTittMiftadiflalirftyiynetieaL  The  Index  is  T«ry 
•Uborate,  and  tlwrs  is  an  azoellent  tabolar  Index  to  the  County  Conrt 
Arts  and  Bnloa."— .Sbliettoi^  JawnaL 

*'Obo  of  tho  boot  books  of  pnwtieo  wUoh  is  to  bo  Ibimd  in  our  legal 
litoratnro."— Zow  Timet. 

*■  Wo  hftTO  rarely  mot  with  a  vork  displaying  more  honost  indnstry 
oA  tho  part  of  tho  anthor  than  tho  ono  bofBro  ni." — Laiw  JoumaL 

**][r.  Pitt-Lewis  has,  in  fact,  aimed— and  we  aro  glad  to  say  saooosa* 
fUly«*at  providing  for  tho  County  Courts'  practitioner  what '  Chitty's 
Arehbold'  and  *  Dsiniell's  Chancery  Practieo'  have  long  been  to  praoti- 
tiOBon  in  the  High  Court"— Xaw  Mageame, 

"Xr.  Pitt-Lewis*8  work  was  at  onoe  admitted  by  the  profession  to  tho 
rank  of  a  standard  authority,  and  it  must  be  now  generally  looked  upon 
at  tho  oomplete  County  Court  Praetieo."— (7%  Prett. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Preoedeuts  of 
Indictments,  Ac.,  and  the  Evidence  necessary  to  sapport  them. 
Kineteenth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Baixister^t- 
Law,  and  Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Demy 
8vo.    1878.  l£.llf.6(f. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HOBACE  SMITH, 
Esq.,Batxi8ter-at-Law.    Boyall2mo.    1878.  lLllt.6& 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.    Boyal  8Ta      1877.      51.  l£t.  (kL 

•*  What  bettor  Digest  of  Criminal  Lew  cosld  ve  poHibly  hope  for  than  *BiiaMU  on 
OriMett '  "— Air  Jomet  Fit^famee  Biephm's  I^mek  on  Otimeatim. 

**  Altsntions  bsve  been  msde  In  th«  amogsiiMnt  of  the  work  whlA  withoat  intarfcrinc 
vitH  the  general  plan  are  Bofflcient  to  aliew  that  great  oaro  and  thought  have  been 
bestowed.  ....  we  are  amaied  at  the  fiatlenoe^  indnatry  and  aldll  which  are  ezhUdted 
In  the  collection  and  arrangement  of  all  this  Biam  of  learning.''^fbe  fVmcf. 

Shirley's  Sketch  of  the  Crinminal  Law.—By  W. 
SHIKLET  SHIKLET,  M.A.,  Esq.,  Bairister-at-Law,  Author  of 
"  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  MJL.» 
KC.L.,  Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  7«.  6<2. 

"  As  a  primary  introduction  to  CSrixninal  Law,  it  will  be  fonnd  Teiy  aoooptable  to 
Btudente.^'— Xaw  StudtnU  Journal 

DECREES.— Se  ton.— Fu2e  "  Equity." 

\*  AU  ttandard  Law  Worktmnhqptin  SMt^wnlawca^andoiher 


119,  OHANCE&T  LANK,  LONDON,  W.C.  n 

DIARY.— La^/vyer's  Companion  (The),  Diary,  and  La^^ 
Directory  for  1884.—For  tiie  hm  of  the  Legal  l^Qfeaabn 
Fablic  Companiee,  Jnstioee,  lierohanta,  Brtttle  Agmta,  Aaotioneen, 
fto.,  ftc.  Edited  by  JOHN  THOMPSON^  el  the  Lump  Temple, 
Bsq.,  BMriBter-at-Lftw;  and  oontelne  Tables  of  Ckiets  in  Convey- 
ancmg,  &c;  a  Digest  of  Useful  Dedaioiis  o&  Costs;  BConlhly  Diary 
of  County,  Local  Government,  and  Paiish  BnsineBB;  Oaths  in 
Supreme  Court;  SommaKy  of  Legislation  of  1883;  Alphabetical 
Index  to  the  Practioal  Statutes;  a  Copious  Table  of  Stamp  Duties; 
Legal  ^nme,  Interest,  Discount,  fiwome.  Wages  and  other  Tables; 
Probate,  Legacy  and  Succession  Duties ;  asid  a  Tsxiety  of  matters  of 
practical  utUity.    Pubxjbbjd  Amwallt.    Thiity-eighl^  Issue. 

{Now  ready,) 

Contains  the  most  complete  Ust  published  of  the  Knglish  Bar,  and 
London  and  Country  Solidtors,  with  di^  of  admission  and  appointments^ 
and  is  iaeued  in  the  following  form%  ootayo  size,  strongly  bound  in  doth :— > 

t.    dL 

1.  Two  days  on  a  page,  plafai 5    0 

%  The  above,  ihtislxatzd  for  ArrmfDAMiJm  ..70 

8.  Two  days  on  a  page,  ruled,  with  or  without  money  oofamnia  B  6 
4.  The  above,  ottkblxavkd  for  AmaDAiran .  •  •  .80 
0.  Whole  page  for  each  day,  plain  .        ...        •        •        .76 

6.  The  above,  thteblmaved  for  ATmrDAiroBi  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols.      8    6 

8.  The  above,  ustebleavwd  for  Attendanobb         .        .       •    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  ools.      6    0 
The  Diary  eoniaine  memoranda  of  Legal  Bunneti  througkoui  the  Tear, 

*'  An  excellent  work."— Ifhc  Timet. 

'*  A  pablieBtion  which  has  loot  agoMeand  to  Itsdf  the  flivonr  of  the  proftatlos,  and 
which,  as  heratofhre,  joBtifies  by  ite  conteaM  the  title  aaeomed  bj  It."— Itnv  JournaL 

M  Gontaint  all  the  inftmnstlon  which  oonki  be  looked  ftv  in  suoh  a  work,and.giTea  it 
la  a  most  oonTenient  tona  and  Terx  eompletelj.  We  laay  nnhiwltitiartr  ncommecMl  the 
work  to  oar  readen."— 8(>{»«i(on*  JonniaL 

*'The  '  Lawyer's  Oompanion  aad  Diaiy*  ia  a  book  that  ongkt  to  be  in  tSie  posieiaion  of 
erery  hMryer,  and  of  ovety  man  of  barineaa'* 

**The '  Lawyei'B  CompanioB '  ia.  indeed,  what  it  is  oaOed,  te  it  oomUnoi  STeiTthing 
raaoired  for  reference  in  the  lawyer'e  oAoe.*— Zaw  Timu. 

'*  It  is  a  book  without  which  no  lawyer'a  Ubnury  or  office  can  be  oomplete.'*~/rifA 
LmeTiimm. 

DICTIONARY.— Student's  (Tlie)  Pocket  La^w  Lexicon 

Explaining  Technical  Words,  Phrases  and  Maxims  of  the  En^Uh, 

Scotch  and  Roman  Law,  to  which  ia  added  a  complete  list  of  Law 

Beports,  with  their  Abbreyiatiaofl.    Second  Edition,  Revised  and 

Enlaiged.    By  HENRY  G.  BAWSON,  B^,  Esq.,  Bamster-at- 

Law.  {Inthepreu) 

"  A  wonderful  Uttle  iMjal  Diotionaxy.'*— Adcrmanr^f  Law  Btvdentf  Jommai. 
"  A  very  handy,  complete,  and  uaBfnl  Uttle  work."    fkuwriof  lUviem. 

Whairton's  La'w^  Lexicon. — ^Forming  an  Ejntome  of  the 
Law  of  England,  and  containing  full  explanations  of  the  Tedmical 
Terms  and  Phrases  thereof,  botii  Ancient  and  Modem ;  including 
the  varioua  Legal  Terms  used  in  Commercial  Business.  Together 
with  a  Translation  of  the  Latioi  Law  Mairims  and  selected  Titles  from 
the  Civil,  Scotch  and  Indian  Iaw.  Seventh  Edition.  By  J.  M. 
LELY,  Esq., Bairister-at-Law,  Editor  of  "Cutty's  Statntfl^^"  Ac 
Super-royal  8vo.    1883.  It  ISg. 

•■  On  almost,  eveiy  point  both  atodent  aad  praetiticnerGan  gaiiieriB<Oif»****"*  ~ 
this  invaluAhle  book,  which  ought  to  be  in  every  fatwyei^  oAoe." — M" 

"  Aa  it  now  stands  the  TiSTinon  oontains  all  it  neeacnmiiitB,  and  ^ 


such  a  wwk  it  is  made  more  valoahla  atHL*— low  AaMi^  June  1;  "* 
\*AU  tkmdofd  Lam  WarkiainiqfimBtoAf  m  law  cutf 


IS  STEVENS  AND  SONS'    LAW  FUBUCATIUNS. 

DIOESTS.— Bedford.— FfUe  «  BxMniii*ti(m  GuidflL" 

Chltty's  Index  to  all  the  Reported  Cases  decided 
in  the  seyeral  Courts  of  Equity  in  England,  the  Privy  Coandl,  and 
the  Honae  of  Lords,  with  m  selection  of  Irish  Cases,  on  or  relktiDg 
to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy ; 
from  the  earliest  period.  The  Fourth  Edition,  whoUy  revised, 
reclassified  and  brought  down  to  the  date  of  publication  by 
WILLIAM  FRANK  JONES,  B-CL,  M.A.,  and  HENRY 
EDWARD  HIBST,  B.C.L,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Banistersat-Law.    Volume  I.    Roy.  8vo.    1883.  U  11«.  6d 

*«*  This  Yolnme  eontaini  tha  Tltlet  "  Abandonmant  '*  to '-  Bank- 
rnptey."    The  Title  Bankrnptoy  if  •  Complete  Biges t  of  all  eatot, 
inolnaiag  the  Dooiaioai  at  Common  Law. 
Volume  IL  is  in  the  prott,  and  will  be  issued  shortly. 
The  Work  will  bo  oomploted  in  6  or  6  Volnmes. 
Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  the 
cases  overruled  and  impeached  and  references  to  the  Statutes, 
Rules  and  Orders  of  Courts  from  1756  to  1883.     Compiled  and 
arranged   by  JOHN  MEWS,  assisted    by  CECIL  MAURICE 
CHAPMAN,  HARRY  HADDEN  WICKES  SPARHAM.  and 
ARTHUR  HORATIO  TODD,  Barristers-atLaw.      (/»  the  pros,) 
Notanda  Digest  in  Lav^r^  Bqulty,  Bankruptcy, 
Adnniralty,  Divorce,  and  Probate  Cases.— By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,   and  HARRT 
GREENWOOD  and  E.  W.  D.  MANSON,  of  Lincohi's  Inn,  Esqra., 
Barristers^t-  Law. 
Third  Series,  1878  to  1876  Inclusive,  half-bound.  Net,  12.  lit.  6<i 
Ditto.  Fourth  Senes,  for  the  yean  1877, 1878, 1879, 1880, 1881,  and 
1882,  with  Index.  Eaek,  nd,  IL  If. 

Oitto,  ditto,  for  1888.  By  E.  W.  D.  MANSON  and  PROCTER 
T.  PULMAN,  Esqrs.,  Banisters-at-Law.  Plain  Copy  and  Two 
Indexes,  or  Adhesive  Copy  for  insertion  in  Text-Books  (without 
Index).    Annual  Subscription,  payable  in  advanca  Net,  21s. 

*«*  Tlie  numbers  are  issued  regulariy  every  month.  Each 
number  contains  a  concise  analysis  of  every  case  reported  in  the 
Law  BtporU,  Law  Journal,  WeeJdy  Reporter,  Law  TnMt,  and  the 
Irith  Law  Reports,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-books,  Statutes, 
and  the  Law  Reports  Consolidated  Digest,  and  an  alphaektioal 
IVDXZ  of  the  subjects  contained  dt  saoh  vxtmbib. 

W8C0VERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence.— Second  Edition.  By  SHERLOCK  HARE,  Bar- 
rister«t-Law.    Post  8vo.    1877.  12s. 

Sichel  and  Chance's  Discovery.—The  Law  relating  to 
Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
coveiy,  as  well  in  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Forms  snd  Orders.  By  WALTER  S. 
SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Esqrs.,  Bsr- 
risters-at-Law.    Demy8vo.    1888.  12s. 

"The  work  will,  we  think,  be  very  useful  in  uractloe,  and  may  be  confidently 
reocMumended  for  use  in  Judges'  chambers."— Zaw  Tima. 

*'  It  will  be  of  much  use  to  practitionen  to  be  able  to  find,  as  we  do  in  the  work 
before  us,  an  Intelliffent  account  of  the  whole  set  of  decisions."— iSMtetCor/  Jimma/. 

'*  It  Is  evident  that  this  work  is  the  result  of  much  careful  and  painstaking 
research,  and  we  can  confidently  recommend  it  as  a  careful  and  convenient  com- 
pendium, and  particularly  as  likely  to  be  of  material  assistance  to  thoee  who  are 
much  engaged  in  Judges'  chambers  at  in  the  county  courts."— Xaw  MaguMinL. 
\*  AUttandatrd  Law  Worki  are  hqptim  Stock,  in  km  caff  emd  other 
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DIVORCE.— Brow^ne'8  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— "VHih  the  Stataiea,  Bole*.  Fees 
and  Foimi  reUtiiig  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq..  Banrister^t-LAW.    Bemj  8vo.    1880.  IL  4«. 

"  Tha  book  is  a  dmr,  practiGal,  and,  ao  far  as  we  bava  beaa  able  to  teat  it,  aocurato 

•^position  of  diYoiroe  law  aod  prooodura."— ^Midlon*  Jommat, 

OOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law^  of  England,  stated  in  the  form  of 
Rules.— By  A.  y.  DICEY,  BOX.,  BaixisterAt-Law.  Author  d{ 
"  Rules  for  the  Selectionof  Partiee  to  an  Action."  Demy  8vo.  1879. 18«. 

EASEMENTS.— Goddard's  Treatise    on   the    Law^    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  Ek}., 

Bairister-at-Law.    Second  Edition.    Demy  8Ya    1877.  16«. 

"  The  book  ia  invaleabla :  wbare  the  eaaea  are  aOfliit  the  aathor  has  taken  paina  to 

woartaiB  what  the  law  would  be  if  facoeght  into  qoeatlon.''— Xow  /oeraaJL 
**Nowhara  haa  the  aol^cct  been  treated  ao  ezhanattrelj,  and,  we  maj  add,  ao  aolaBUA- 

eallj,  aaby  Mr.  Ooddard.  Wa  reeonaMod  it  to  dM  moat  earaful  atadyof  the  law  atedeai, 

M  weD  aa  to  the  Ubrary  of  the  praetttieiier."— lew  nam. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
NoteflL  By  J.  T.  DODD,  M.A.,  Barxtster-at-Law.  Royal  12mo. 
1881.  is 

Phillimore's  (Sir  H.)  Ecclesiastical  Law^.  —  The 
Ecdeatastical  Law  of  the  Church  of  Xhigland.  Witik  Supplement, 
containing  the  Statutes  and  Decirions  to  end  of  1875.  By  the 
Right  Hon.  Sib  ROBERT  PHTTJiTMORE,  D.C.L.  2  toIb.  8yq. 
1878-76.  «.  7m.  6d. 

*«*  The  Supplement  may  be  had  separately,  piioe  U,  6<i.,  sewed. 
ELECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.    Edited 
by  JOHN  CORRIE  CARTER,  Esq.,  Recorder  of  Stamford.  Form- 
ing a  Supplement  to  **  Rogers  on  Elections."  Royal  12mo.  1888.    5«. 
FitzGerald.— Ftde  *«  Ballot.'' 

Rogers  on  Elections,  Registration,  and  Klectioa 

Agency.— Thirteenth  Edition,  including  Pmnoire  and  Muni« 

dpal  Elections  and  Registration.    With  an  Appendix  of  Statutes 

and  Forms.    By  JOHN  CORRIE  CARTER^  of  the  Inner  Temi^e, 

Esq.,  Barrister^t-Law.    Royal  12mo.    1880.  IL  12«. 

"  Petition  haa  been  added,  aetting  forth  the  proceduie  and  the  deoiai<ma  on  that 

aublect;  and  the  atatutea  paased  since  the  laat  editiom  are  en>lained  down  to  the 

Farliamentaiy  BectioDa  and  Corrupt  Fraotioea  Aet  (ISSOX"— iftt  Ttmm. 

"  We  have  no  bealtatlon  tn  oonunending  the  book  to  our  readera  aa  a  useful  and 
adequate  treatiae  upon  eleotion  law."— Ae/iotfori'  Jmtrnal. 

"  A  book  of  long  standing  and  for  infonnation  oa  the  o(»nm<ni  law  of  deotions,  d( 
which  it  contalna  a  mine  of  extracts  from  and  ref erenoea  to  the  older  authoritis^ 
wiU  always  be  reaorted  to.** — Lnv  JowtimI 

ELECTRIC  LIGHTING.— Cunynghame's  Treatise  on  the 
La>v  of  Electric  Lighting^  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Modd 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Deecrl|^ 
tion  of  the  Principal  Apparatus  used  in  Electric  Lighting,  with 
niustrations.     By  HENRY  CUNYNGHAME,  Barrister-at-Law. 

Royal  8va    1883.  12t.  M. 

"Aa  an  original  work  it  demands  especial  praiae,  and  we  congratulate  ICr. 
Cunyngbame  on  hia  production." — Laio  Timet. 

**  Among  the  many  worka  upon  electric  lighting  which  have  come  before  ua,  we 
think  that  Mr.  Cunynghame'a  cannot  fail  to  gain  and  keep  a  high  plaoe."-H8oNe<lor«' 
Joumak 

kMPLOYERS'  LIABILITY  ACT.— Macdonell. -Fids  << Matter  and 
Servant" 
Smith.— 7ufe  "Negligence." 
AUtiandardLamWork$artktpiim8kKittUl0mcdfmiidMfrli^^ 


• 
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■QUmr.Mtf  Tidk CHANCERY- 

Chitty'B  Index.—  PWe  «  DlgMto." 

Seton'B    Forms   ot   Decrees,   Judgments,  and 

Orders  in  the  High  Court  or  Justice  andCourts 

of  Appeal,  bsrlag  aqwwM  iirfeieiMie  to  the  Chanoeiy  Divliion, 

with  FkacdoAlKotei.    Foinih  Bditkn.    By  B.  H.  LEACH,  ISm^ 

Saaior  Bsgistnr  of  the  Ghanoe^DiTirfoiL ;  F.  6.  A.  WIIiLDkMS, 

of  the  Inaar  Temple, Ei^  ;  andthekte  H.  W.  ]£AY,Bmi.;  boc- 

oeeded  by  JAMES  BASTWICK,  of  Unooh&'e  Inn,  Eeq.,  BiRkten- 

At-Lftw.    2  Tola,  in  8  perti.    Boytl  8ra    1877—79.  4L  Kk. 

•J*  VoL  IL,  Perto  1  end  2,  eepantely,  price  eedi  12.  lOi. 

**The  Editon  of  this  new  edltian  of  Betandewrre  much  praiM  for  what  fa  ahnoet,  if 

not  abadtutabr,  an  innovation  In  law  booka.  b  treating  of  anydtvlaion  of  their  saMect 

tb09  baiTO  pus  pranlnantly  forward  tiie  reaolt  of  the  latoet  dadaions.  aettling  the  law 

■o  far  aa  it  ia  aaoartidned,  thna  a^oldinff  muefa iiaBTuaii  refersnoe  toolaer  oasea.    .    . 

Iheie  eaa  be  no  doubt  that  in  abook  off  praotiee  like  Setim,  itiamuehmore  important 

to  be  able  to  see  at  onoe  what  the  lew  is  than  to  know  how  it  haa  become  what  it  ia ; 

and  the  Edltora  haye  evidently  taken  great  paina  to  cany  out  thia  minciple  in  pn- 

eilHiii  the  la.w  on  each  dlriaioa  of  their  labouxe  to  their  xeaden."— »•  nmm. 

'«OfaUtheedltionaof 'SetoB'thiaUthebest.  .  .  .  We  am  hardly  apeak  too 
hSriUy  of  the  industry  and  intelligenoe  whidi  have  bean  bestowed  on  the  pseperatlon 
ofthe  notes.**— Arfieilor^  JawmaL 

**  Now  the  book  ia  before  ua  complete ;  and  we  adTlsedly  say  eompUle,  becanse  it 
hss  aoaroely  ever  been  our  fortune  to  aee  a  more  eoe»;pMe  law  book  than  this.  Bzten* 
aiee  in  wphera,  and  exhaustive  in  treatise,  oomprahensive  in  matter,  yet  apposite  in 
details,  ft  presents  all  the  featurea  of  an  excellent  work  .  .  .  The  index,  extend- 
tag  over  ITt  pegea,  is  a  model  of  eomprehenslveneBB  and  aoeoraoy.'*— jEms  JammaL 

Smith's  Manual  of  Equity  Jurisprudence.— 
A  Manual  of  Bqmty  Jozinarndenoe  for  Pnctitionen  and  Stadenii, 
fomided  on  the  wona  of  otoiy,  Spenoe,  and  other  wittezv,  and  on 
man  thaa  ft  thoannd  mbnqncnt  oaaee,  oompriiing  the  Fnndamental 
Prinoiplea  and  thepofaiti  of  Ec^oity  naoally  ooonrring  in  General 
Pkaotioa.  By  JOSIAH  W.  SMITH,  B.G.L.,  Q.O.  Hiirteenth 
Edition.    ISmo.    1880.  12iL  6d. 

**IhereiaBodiagidstaig  the  truth;  the  proporsodeteaMtbiB  book  is  to  learn  its  pages 

*•  It  win  be  foimd  aa  aseful  tethe  pnotitioBeraa  tothe  atadsBt.*— SaUeitorv'/oMniaL 

Smith's  Practical  Exposition  of  the  Principles 

of  Equity,  lUostrated  by  the  Tifiadinjg  Deciaions  thereon.    For 

thenaeof  StadentaandPractitianen.    By  BL  ABTHUB  SMIT^ 

M^  LL^qI  the  Middle  Temple^  Ea(i.,BaRi8ter.at-LAw.  Demy 

Bm,    1682.  20t. 

'*  The  book  seems  to  us  to  be  one  of  greet  vafaie  to  stodentsw**— ANoSenT  JommaL 

'In  a  modermtely«elsed  vohune,  sodi  ss  no  lawyer  who  haa  his  own  advantage  in 

view  could  object  to  *  read,  mark,  leam,  and  inwardly  digest,'  Mr.  Smith  aete  forth 

jWierihwiMy  and  in  due  order  all  the  fnndmnental  princtplee  administerod  by  Courts  of 

Byukji,  showing  how  they  have  by  recent  enactment  been  engrafted  on  the  Common 

and  carefully  abstaining  from  overlaying  his  eubject-mattsr  with  multSarioiiB 

dehdla  of  praotios  which  might  tend  to  eemaseeodmyirtify.    .    .    .    We  most  again 

OHr  opinion  that  this  is  a  most  remarkable  book,  containing  in  a  reasonable 

more  infonnatlon,  uid  that  better  anmnged  and  conveyed,  than  almost  any 

law  book  off  recent  times  which  baa  come  under  our  nottee."    JMurdaif  Bariem, 

EXMmNATION  OUIDES^Bedford's  Guide  to  the  Pre- 
liminary  Examination  for  Solicitors.— Fouih 
BAtion.    ISme.    1674.  Net,  9$. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in    Latin   Grammar,   Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  theAaawwa.  BeoondEditiflB.  Demy8Ta  1882. 18t. 
Bedford's   Preliminary  Guide  to  Latin  Gram- 
mar.—ISma    187S.  Net,  8t. 
Bedford's   Student's  Guide  to  Smith  on  Con- 
tracts.    Deiny8ya    1879.  ^iUL 
%*  JUtCmidatiLmtlMtamnhipikiBkidk^mtame^mda^ 
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EXAMINATION  GUIDES. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Fourth  Edition.  (In  preparation,) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 
of  Stephen's  New  CoRxmentaries  on  the  La^ws 

of  England.— Third  Edition.    BemySyo.    1883.  7t.  6(2. 

Bedford's  Final  Examination  Digest :  eontainiiig  n 
Digest  of  the  Final  Examination  QneetionB  in  matten  of  Law  and 
Prooedure  determined  by  the  Chancery,  Queen's  Bench,  Common 
Fleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justtoe,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 

Conveyancing,  with  the  Answers.    8vo.    1879.  16t> 

"Win  fumiflh  Btudunts  with  a  large  ftimotury  of  weapons  with  which  to  meet  the 
•ttsoks  of  the  ozamlnen  of  the  InooipoFatod  Law  BoeLety."— Xow  Timtt. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  comprising  all  the  QuestioDS  in  Conveyancing,  Equity, 
Common  Law,  Bawuptcy,  Probate,  Divorce,  Admiralty,  and 
Ecclesiastical  Law  and  Practice  asked  at  the  Solicitors*  Honours 
Examinations  since  their  establishment  to  the  present  time,  with 
Answers  thereta  By  JOHN  F.  HAYNES,  LLD.,  Author  of 
"Chancery  Practice,"  "The  Students'  Leading  Cases,'*  fta,  and 
THOBIAS  A«  NELHAM,  Solicitor  (Honours).  Demy  8vo.  188d.  16ff. 
"Students  going  in  for  honoun  will  find  this  one  to  their  adTaatage."  —  law 
IWiet,  Septemher  S3. 1889. 

"  Anawan  mn  nppended  whidi,  judging  from  an  examination  of  wvenl  of  them, 
sppean  to  he  careful  and  aasan,to,''''-4SoUcmt^  Journal,  October  13, 1888. 

I  Shearwood's  Law  Student's  Annual.— Containing 

I  the  Questions  with  Answers  to  the  Solicitor's  and  Bar  ExaminationB 

(Michaehnas  Term,  1881,  to  Trinity  Term,  1882,  indunve),  with 
I  Remarks  and  Comments.    A  list  of  Books  suggested  for  Students 

&c.,  &c    Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Barrister- 

at-Law,  Author  of  *'A  Concise  Abridgment  of  Beal  Ihroperty,*'  and 

of  **  Personal  Property,"  eta     Demy  8vo.     1882.  6s. 

*'Thifl  is  a  book  of  a  thorou^  character.    .    .    .    Ifudi  care  and  labour  hav^ 

evidently  been  expanded  on  the  book,  whidi  will  be  found  of  great  Mlvantage  to 

stndenta."— tev  J&urmaL 

*'  We  laiow  of  no  other  Maniml  which  oontaina  the  same  quantity  of  information 
in  such  a  oondae  form."    Bplicitonf  JomntaL 

"The  renuurka  on  the  examinationa  are  very  interesting,  and  there  are  some 
valuable  hints  as  to  what  hooka  the  caindidate  nr  honours  and  a  thub  resnecttvelv 
should  use."— OAMm'«  law  Jiro<e«.  *^     ^ 

Shear^ATood's  Student's  Guide  to  the  Bar.  the 
Solicitor's  Intermediate  and  Final  and  the 
Universities  Lairv  Examinations.— With  Suggestioiia 
M  to  the  books  usually  read,  and  the  paasagos  therain  to  which 
attentian  dtould  be  paid.  By  JOSEPH  A.  WRAXWOOD,  B.A., 
Esq.,  BaRister>at*law.    8vo.    1879.  5«.  edi 

iJ^i^Z£?^i^'S!^S^l*^S^  who  ooiij4^ttoasly  lUUows  the  pathsad  obeys  the 
InstniekiMs  given  hisA  bythe  Mtte.need  not  ftar  to  present  himaSf  aa  acandidato 
flor  any  ofthe  esaminationa  to  which  this  \wA  li  tmeaded  m  a  t'MS**-^LmwJ^m^^ 

EXECUTORS.— Macaskie's  Treatise    on   the   Law  of 

5i®^^^?v^^^^f^  Administrators,  and  of  the  Adminis- 
ti»tion  of  the  Estates  of  Deceased  PersonB.  With  aa  Appendix 
?^S?TO^fn    JT^-Bi^^r  STIJART  CUNNINGHAM  MA- 

"  An  able  summary  of  the  law  of  admlnistratian  now  fnmti«»  ^J^  ZttC       i!t  ^ 
aet  for  the  geneial  examination  for  elStottSbiS-^  ^^  ^^^^  ^  ^ 
"flUiden&may'«dtbebookvrlthadvantaaeMM»i«4«wi,«.M«..4.    cwnu        .      ^ 

V  JUUmdmdUw  IForfaart htpt im SUA. im. l«, ^i,^ ^i^ mfjryt. 
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EXECUTORS.- 

^A/'illlanl8'  tsBW  of  Executors  and  Adminis- 
trators.—By  the  Bt  Hon.  Sir  KDWABD  VAUGHAN 
WILLIAMS,  lAta  one  of  the  Judges  of  Her  Majesty's  Covri  of 
Common  Flees.  Eighth  Edition.  By  WALTER  VAT76HAN 
WILLIAMS  sod  BOLANB  YAITOHAN  WILLIAMS,  Esqrs., 
Bsnisters-^Lsw.    2  toIs.     Royal  Sto.    1879.  SI.  16f. 

**  A  tresfelM  which  occuplM  an  ualque  poaition  and  which  Is  reoognlaad  by  the 

Ben«h  tad  the  prof  cidoii  ae  haTJUig  paramount  attthoiitgr  in  the  domain  of  law  with 

which  it  deala.  — law  JourmU. 

EXTRADITION.-*Kirchner'sL'Extradition.— RecueURenfer- 
mant  in  Extenao  tooa  lee  Tndt^  oonclus  iuaqa'au  ler  Janvier, 
1883,  entre  lee  Nationa  dvilisdes,  et  donnant  la  solution  precise  des 
difficult^  qui  peuvent  surgir  dans  leur  application.  Avec  une  Pr6- 
face  de  MoGEORGES  L  ACHAUD,  Avocat  h  la  Cour  d'Appel  de 
Paris.  PubUe  sous  lee  auspioei  de  M.  C.  £.  HOWARD  VINCENT. 
Direoteur  des  Affaires  CrimineUea  de  la  Police  M^tropolitaine  de 
Londres ;  Membre  de  la  Faculty  de  Droit  et  de  la  Soci^t^  G^n^rale 
des  Prisons  de  Paris.  Par  F.  J.  KIRCHNER,  Attach^  h  la  Direc- 
tion des  Affaires  Criminelles.  In  1  vol  (1160  pp.)  RoyalSvo.  2L2i. 

FACTORY  ACTS.— Notcutt's  La'w^  relating  to  Factories 
and  Workshops.    Second  Edition.    12mo.    1879.         9s. 

FARM,  LAW  OF.~Cooke.— Fide  «*  Agricultural  Law." 

Dixon's  'Law  of  the  Farm.— A  Digest  of  Cases  connected 

with  the  Law  of  the  Farm,  and  including  the  Agricultural  Customs  of 

England  and  Wales.  Fourth  Edition.    By  HENRT  PERKINS, 

Esq.,  Barrister-at-Law  and  Midland  Circuit  Demy8Ta  1879.  Ues. 

**  It  la  iBBpoaaible  not  to  be  atnick  with  Uw  eztnordliiary  rea«arcb  that  muat  hare  been 

uasd  in  the  oompUalkm  of  aach  a  book  aa  thia.*'— Xaw  Jommal. 

*^^  Supplement  to  above,  containing  the  Agricultural  Holdicn  (Enj^- 
land)  Act,  1888,  with  explanatory  Notes  and  Forms;  together  with 
the  Ground  Game  Act,  1880.  By  AUBREY  J.  SPENCER,  Esq., 
Barrister-at-Law.    Demy  8to.     1883.  (In  the  prew.) 

FOREIGN  JUDGMENTS.— Pigaott's  Foreign  Judgments 
their  effect  in  the  English  Courts.  Part  I.  The 
English  Doctrine,  Defences,  Judgments  in 
Rem.  Statua— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  of  the 
Middle  Temple,  Esq,  Bamster-at-Law.    Royal  8yo.    1879.      15«. 

Part  II.— The  effect  of  an  English  Judgment 
Abroad.  Service  on  Absent  defendants.  Royal 
8vo.    1881.  ISff. 

FORMS.— Allen.— Ficfe  "Pleading." 

Bullen  and  Leake.— Ftcie  "Pleading^ 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Statutes,  Rules  and  Practice 
relating  thereto.  Eleventh  Edition.  By  THOa  WILLES 
CHITTY,  Esq.,  Banister-at-Law.    Demy  8to.    1879.  12. 18t. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes,  fonning  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  tiie  High  Court  and  of  the 
Courts  of  Appeal  lieing  the  Third  Edition  of  **  Daniell's  Chanceiy 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq.,  of  Gmy^s 
Inn,  Ac,  Ac    Demy  8yo.  1879.  SL  29, 

\^  AU9laMdardlMwWorhQinlepimSto€kfmlamca^ 
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FRENCH  COMMERCIAL  LAW.-Goirand.~rt(2e"OoiiuneroUlLaw;* 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 

and  >Arales,  including  Bridges  and  Looomoti^es.    Comprising 

»  succinct  code  of    the  several  provisions  under  each   head,   the 

statutes  at  length  in  an  Appendix ;  with  Notes  of  Oases,  Forms, 

and  copious  Index.    By  THUMAS  BAKER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.     Royal  12mo.    1880.  15«. 

"This  Is  alstinctly  a  well-planned  booic,  and  cannot  fail  to  be  useful,  not  only  to 

lawyers,  but  to  thcmo  who  may  be  looally  engaged  In  the  managoment  of  highways.**— 

LoMJowmal. 

"  The  general  plan  of  Mr.  Baker's  book  Is  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  proylslons  of  the  different  Highway  Acts  relatinff  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  which  are  printed  in 
fuU  in  the  appendix.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  concisely  the  effect  of  the  decisions." — SoUeitor/  JoumtU. 

Chambers*  Liaw  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Gases;  together  with  the  Lighting  Act,  1888.  By  GEO. 
F.  CHAMBERS,  Esq.,  Barrister-at-Law.     1878.  12<. 

INJUNCTIONS.~.S6ton.— Ftkis  **  Equity.*' 

INLAND  REVENUE  CASES.— Highmore's  Summary  Pro- 
ceedings  in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Berenue  Department.    Royal  12mo.     1882.  6s. 

"  A  Qomplete  trontisd  on  procedure  applied  to  cases  under  the  Revenue  Act,  and  as 
a  hook  of  practice  it  is  the  best  we  have  seen." — J%»  Jtutia  of  the  Ptaee^  Jan.  28, 18d2. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MAGLAGHLAN,  Esq., 
Barriflter-at-Law.    2  voU.    Royal  8vo.    1877.  8/. 

'*  AS  a  text  book, '  Amoold '  is  now  all  the  pnetttloner  can  wantt  and  we  oongiatnlate 

the  editor  npon  the  skill  with  which  he  hssfa&oorporated  the  new  deeislonB  "—Lam  Slmiu. 

Lovsrndes  on  the  Law  of  Marine  Insurance.— A 

Practical  Treatise.   By  RIGHARD  LOWNDES.  Author  of  *<The 

Law  of  General  Averag^e,"  kc.    Second  Edition.      {InprepartUion,) 

**  It  1b  rarely,  indeed,  that  we  have  been  able  to  express  such  unquslifled  approval 

of  a  new  legal  wark."—Solieitor^  JourwU. 

INTERNATIONAL  LAW-— Amos'  Lectures  on  Inter- 
national Law.— By  SHELDON  AMOS,  M.A.,  Profenor 
of  Jurisprudence  (including  International  Law)  to  the  Inns  of 
Gouzt,  &c.     Royal  8yo.     1874.  10«.  6<2. 

Dicey.— Fide  "DomiciL" 

Kent's    International    Law.  — Kent's  Gommentaiy  on 

International  Law.     Edited  by  J.  T.  ABDT,  LLD.,  Jud^  of 

Gounty  Gourts.     Second  Edition.    Revised  and  brought  down  to 

the  present  time.     Grown  8vo.    1878.  lOt.  6c2. 

'*  Altogether  Dr.  Abdy  has  performed  his  task  in  a  manner  worthy  of  his  repatatloa. 

His  book  will  be  naeful  not  only  to  Lawyen  and  Law  Stodanta,  for  whom  it  was  primaiily 

intended,  oat  also  for  laymen."— SoMeiton'/oiinia^ 

Levi's  International  Commercial  Law.— Being  the 
Principles  of  Mercantile  Law  of  the  following  and  other  Gountries 
_yiz.  :  England,  Ireland,  Scotland,  British  India,  British  Golonies, 
Austria,  Be^um,  Brazil,  Buenos  Ams,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prussia, 
Russia,  Spain,  Sweden,  SwitEcrland, United  States,  and  Wttitemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.aS.,  Barrister-at-Law,  &c. 
Second  Edition.     2  vols.     Royal  Svo.     1868.  \l  lU, 

V  AU wkmdard Lam  WoH»mnUpiimati^,iiklmmeiJfmitdcai»hiniing$. 
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INTERNATIONAL  LMi.-Omiimud,  ~~~ 

Vattel*8  Law  of  Nations.— Bj  JOSEPH  CUiTTK,  Xiq« 

Bot»18to.    1884.  11  U. 

Wheaton's    Elements  of  International   La^w; 

Seocmd  Snc^  Bditian.     Edited    wHh  Notes  and  Appendix  of 

Staiiitet  and  Tnatim,  bringing  tho  irark  down  to  the  preiant  timou 

By  A.  a  BOYD,  Em).,  LL.K,  JJ^.,  Baonter-at-Law.     Author  of 

''Tho  lierdiant  flUraing  Lawa."    DeatiT  8to.  1880.  U  lOt. 

**lfr.  Bvjrd.  tbe  latott  •dltor,  bM  aOML  many  vmM  notat;  he  bas  inntflil  In  Hm 

ApModiz  pablio  dooomenu  of  pannanent  vahio,  aad  then  to  the  prospect  that,  aa  edited 

bf  Mr.  Boyd,  Mr.  Wheatea'e  vetame  will  eater  oa  a  aev  leaae  of  UtbT'-fht  nmm. 

**  Beth  the  plMi  aad  earecaUoa  of  the  work  betore  oa  deoei  wee  cotnmendatioo.    .    .    . 
Hie  text  of  wheaton  ia  pwaaatad  without  alteration,  and  Mr.  Daaa'a  miBberiiif  of  tha 
tapteaoMed.    .    .    .    Tbe  Index,  wUA  oould  aot  taave  beaa  eompiled  vitbeat 

■       '         >kbaBd7'  -    -       -         . 


much.  tboQght  and  labour,  nakaa  tbe  book  heady  to  raiaiaaee.**— Ia<a  JomntaL 
*«8tiMlnta  wbo  requin  a  kaowledfo  of  Wbeaton's  lest  wlU  find  Mr.  fiojdfa  vohuna 


INTERROQATORIES.-Sichel  and  Chance.— Kide^Duooreiy.*' 

JOINT  OWNERSHiP.-Foster.— Fide  ''Baal  Ertate.* 

JOINT  STOCKS.— Palmer.— FSdt  "OoDT^Tanciiig"  and  ''Oompaoy 


Thring's  (Sir  H.)  Joint  Stock  Companies'  I^aifv. — 
Tho  Lmt  and  Praotioe  of  Joint  Stoolc  and  other  Companiea,  indnding 
the  Companies  Acts,  1862  to  1880,  with  Notea,  Oiden,  and  Rules  in 
Chanoeiyy  a  GoUeotion  of  Preoedents  of  Memoranda  and  Artides  of 
Association,  and  all  the  other  Fonns  required  in  Making,  Administer- 
ing,  and  Winding-np  a  Company ;  also  the  Partnenhip  Law  Amend- 
ment  Act,  The  life  Assurance  Companies  Acta,  aud  other  Acts 
relating  to  Companies.  By  Sib  HENBY  THRING,  KC.B.,  The 
Parliamentary  CoonseL     Fourth  Edition.     By  6.  A.  B.  FTTZ- 

GERALD,  ^.,M.A^Banister«t-Law.    Demy8va   1880.   IL  6m. 

**  Tbla,  aa  tbe  work  of  the  ori^nal  dmnghtaiaan  of  the  Oootpanieo'  Aet  of  IMt,  and 
wolUknoini  Parliamentary  coonafl.  Sir  Hennr  Thrinff.  ia  natnrafij  tbe  higbeat  antboritir 
OB  tbe  anbjeet"— 9V  num. 

*'  One  of  ita  moat  valuable  featurea  ia  tta  collection  of  praoedenta  of  MenKvanda  and 
Artidea  of  Aaaoclation,  whidi  has,  in  thia  Edition,  been  laxyely  Increeaad  and  Im- 
proYed."~£ai0  Jourmal. 

Jordan's  Joint  Stock  Companies.— A  Handy  Book  of 
Praotioal  Instmotians  for  the  Fonoaatioa  aad  Maaagemant  of  Joint 
Stock  Companies.    Seventh  Edition.    12ma    1881.      NO^  2m.  (M. 

JUDGMENTS Piggott.— Fide  "Foieign  Judgments.'* 

W^alker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Fonns.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Department,  Excheq[uer  Divisioo. 

Crown  8yo.    1879.  4s.  6dL 

**Tlie  book  undoabCedly  meeta  a  want,  and  tnmWiea  tntavstloa  avaflabla  for 

Srenr  bnaeb  of  piactleeL'* 

'*  We  think  that  aoUdton  and  their  eleriu  will  find  itcxtronely  naafUL*— J 

JUDICATURE  ACTS.-^Af^hiteway's  Hints  on  Practice;  or 
Practical  Notes  on  the  Judicature  Acts,  Orders,  Bnies  and  Regula- 
tions of  the  Supreme  Court  Illustrated  by  the  Latest  Cases. 
Together  with  the  Rules  of  tho  Bnprsoie  Court,  1868.  With  an 
Introduction,  References,  Notes,  and  Index.  By  A.  R.  WHITE- 
WAY,  MA.,  of  the  Equity  Bar  and  Midland  Circuit,  Author  of 
"Hints  to  SoUoitors."    Second  Edition.    Royal  12mo.    1888.    14s: 

Sold  separately  "  Hints  on  Practice,'*  with  Cases  and  Index,  7s.  6<2. 
The  Rules,  edited  with  Notes,  Cross  References,  and  Index,2tiiip  leather,  7t.  6dL 

' '  An  excellently  printed  edition  of  the  new  Rules,  with  notea  containing  oroaa  refar- 
encee  and  stating  the  aourcee  of  tho  Rulea."— JMMrora'  Jamrmalt  October  IS,  1883. 

*J^  A  U  iiflarfaffrf  fiaar  ITnriri  arc  Hs4  m  flfwi"  iw  law  tnlf  and  of ftir  ftiiirf sans 
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JUDICATURE  ACTS.-CbniiiMMif. 

Wilson's  Supreme  Court  of  Judicature  Acts, 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts,  Orders,  Boles  and  RegnlatioziB  relating  to  the 
Supreme  Coart  With  PraoticaJ  Notes.  Fourth  Edition.  By  M. 
D.  CHALMKKS,  of  the  Inner  Temple,  and  M.  MUIB  MACKEN- 
ZIE, of  Linoohi's  Inn,  BaEristeis-at-Law.  Bojall2mo.    1883.    25«. 

*«*  A  LABOB  PAFSB  XmnON  FOB  MABGniAL  NOTIB.   BOTAL  8V0.  1883.      80<. 

Sxtractfroui  P^^cue  to  the  Fourth  Edition.— The  present  edition  oontains  tbe  Rules 
of  the  Supremo  Court,  1883,  with  notes  and  oomxnents.  Where  a  repealed  rule  is 
reproduoed  without  alteration  a  reference  to  its  former  Order  and  number  is  given  in 
the  margin.  Where  a  repealed  rule  is  reproduoed  with  modifications  the  marginal 
reference  to  it  is  preceded  by  the  prefix  <;f.  Where  a  rule  is  new  it  is  stated  to  be  so 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiralty  nde  upon  which  it  appean  to  be  founded. 

This  edition  further  indades  tne  provisions  of  the  Bankruptcy  Act,  1888,  in  so 
far  as  they  relate  to  or  affect  the  Supremo  Courts  and  the  Statute  Law  Revision  and 
Civil  Procedure  Act,  1883,  Ac. 

Tlie  Bditon  have  also  entlrdy  re-^onstmcted  the  Index. 

"  WUson'e  'Judicature  Aote'  remains  what  it  always  was,  one  of  the  most  hsndy 
as  well  as  one  of  the  best  appreciated  editions  of  the  Acts."— Law  Maffontu. 

**  Wilson's  '  Judicature  Acts'  is  now  the  latest,  and  we  think  it  is  the  most  con- 
venient of  the  works  of  the  same  class.  .  .  .  The  practitioner  will  find  that  it 
suppUes  all  his  wants."— Zioia  TimM. 

Woodfall.— FUe  <*  Bnles  of  the  Supreme  Conrt" 

JUSTINIAN,  INSTITUTES  OF.-Mear8.~Ft<<6  <<Boman  L»w.» 

Rueag's  Student's  "  Auxilium  "  to  the  Institutes 
of  Justinian. — ^Being  a  complete  synopsis  thereof  in  the  fonn 
of  Qnestion  and  Anflwer.  By  ALFRED  HBNBY  BT7EGG,  of  the 
Ifiddle  Temple,  Baiiister-ttt-Law.    Poet  8to.    1870.  5f. 

"The  stadent  will  be  greatly  sssistsd  in  dasiiag  and  arranging  his  knowlsdgs  by  a 
woik  of  tUs  kind.**— Xow  Jowrnal. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  under  the  Superintendence 
of  JOHN  BL08SETT  MAULS,  ]&iq^Q.G.  The  Thirtieth  Edition. 
Jive  Inige  Tok.    8vo.    1869.  71,  7«. 

Stone's  Practice  for  Justices  of  the  Peace,  Jurtioea 
Clerks  and  Solicitors  at  Petty  and  Special  Sevlona,  in  Summaiy 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  CriminaL  With  Forms.  Ninth  Edition.  By 
WALTEB  HENRY  2CACNAMABA,  Esq.,  Banister-at-Law. 
Bemy  8vo.    1882.  26«. 

**  A  vei^  creditable  effort  has  been  made  to  nondense  and  sbridgo,  wfaidi  has  been 
sQccessful,  whilst  the  completeness  of  tho  work  has  not  been  tmpslxwL**— Xaw  Tlmu, 

VS^igram's  Justices*  Note  Book.— Clontaining  a  abort 
account  of  the  Jurisdiction  and  Duties  of  Justicee,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WIORAM,  Ek}.,  Barrister^at. 
Law,  J JP.  Middlesex  and  Westminster.  Third  Edition.  Cortected 
and  revised  to  Deeember,  1882.  With  a  oopiona  Indo.  Boyal 
12ina.    188S.  12t.  6cl. 

'*  We  bave  found  in  it  all  the  Infoimatiion  whloh  a  Justloe  osn  leendre  as  to  recent 
kgisUtion."— T»«  ^iiiiet. 

•VrWs  is  slto^ether  a  oapitel  booh.  Mr.  Wigma  ia  a  good  fanvysr  and  a  good 
usttoev  lawyer.  — ^aw  Jvumoi. 

"  We  osa  tboron^ily  noommend  the  volame  to  nsglstrstss.*— low  ftasa 
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LAND  ACT.-.&e  "SetUed  £sUtei."—Middleton. 

LAND  TAX.— -Bourdin'8  Land  Tax.— An  Expodtkm  of  the 
Lftnd  Tax  ;  ita  AwMmacntand  CoUeotioii,  with  a  statement  of  the 
rights  confezred  by  the  Redemption  Acts.  By  MARK  A.  BOUB- 
DIN  (late  Begistrar  of  Land  Tax).    Second  Edition.     1870.        U, 

LANDLORD  AND  TENANT.-->A^oodfairs  Law  of  Landlord 
and  Tenant.— With  a  full  Collection  of  IVecedents  and 
Forma  of  Ph>cediiie.  Containing  also  an  Abetraet  of  Leadini?  Pro- 
poaitionB,  and  Tables  of  oertain  Customs  of  the  Country.  Twelfth 
Edition.  In  which  the  Frecedenta  of  Leases  have  been  revised  and 
enlarged,  with  the  assistance  of  L.  G.  6.  Bobbins,  Esq.  By  J.  BL 
LELY,  Esq.,  Barristei^at-Jiaw.    Boyal  8vo.    1881.  IL  18s. 

**Th«  editor  has  ezpeoded  daborata  indiiatiy  and  qntamatle  »bUlt7fai  maUng  the 
work  M  perfect  as  poaaible.''— SsNcttorr*  JoumdL 

LANDS  CLAUSES  ACTS.— Jepson's    Lands  Clauses  Con- 
solidation Acts;  with  Decisions,  Forms,  ft  Table  of  Costs.  By 
ABTHUB  J£PSON,£sa.,  Barrister-at-Law.  Demy  8va  1880. 18«. 
*'  The  work  oondudea  with  a  nmnMr  of  forma  and  a  lemarkaUj  good  index.*  — • 
Ltne  Timet. 

"  Aa  far  aa  we  have  been  able  to  discover,  all  the  dedaiona  have  been  stated,  and 
the  effect  of  them  correctly  given." — Law  JoumaL 

LAW  LIST.— Law  List  (The).~Compriaing  the  Jnd^  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in.  England 
and  Wales ;  the  Cirouits,  Judges,  Treasurers,  Begistrars,  andHigh 
Bailiffs  of  the  County  Courts  ;  Metropolitan  and  Stipendiaiy 
Magistrates,  Law  and  Public  Officers  in  England  and  the  Cdouies, 
Foreign  Lawyers  with  their  English  Agents,  SheiiflEs,  Under-Sheriffi, 
and  their  Deputies,  Clerks  of  the  Peace,  Town  Clerln,  Coroners,  &c., 
&c.,  and  Commissioners  for  taking  Oaths,  Conveyancers  Practising 
in  England  under  Certificates  ol^ned  in  Scotland.  So  far  as 
relates  to  Spedsl  Pleaders,  Draftsmen,  Conveyancers,  Solicitors^ 
Proctors  and  Notaries.  Compiled  by  WILLIAM  HENBY 
COUSINS,  of  the  Inland  Bevenue  Office,  Somerset  House, 
Begistrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companies, 
and  Published  by  the  Authority  .of  the  Commissioners  of  Inland 
Bevenue.    1888.  {Net  Cash,  9<l)    lOt.  6d. 

LAW  REPORTS. — ^A  very  Iszge  Stock  of  second-hand  and  new  Beports. 
Prices  on  application. 

LAW  STUDENT'S  ANNUAL.— Fuie^' Examination  Guides." 
LAW  SUIT.— The  Humourous  Story  of  Farmer  Bump- 
kin's Law  Suit.    By  BICHABD  HABBIS.    Barrister-at- 
Law,  of  the  Middle  Temple  and  Midland  Circuit,  Author  of  **  Hints 
on  Advocacy."    Second  Edition.     Boyal  12mo.     1883.  6$. 

*'  Host  of  the  staiKung  grievances  of  suitors  find  a  place  in  this  book/'-'Xav  f%me». 
"Be  was  obviously  quite  as  eager  for  a  good  battle  in  court  as  ever  was  Dandy 
Dinmont"— Saturday  Meview,  September  15, 1888. 

LAWYER'S  COMPANION.— ri(<s  <*  Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Bdng  some  of  the  Principal  Dedsions  of  the  Goorts  in  Gonstitational 
LaWf  Common  Law,  Conveyancing  and  Equity,  Plt»bate,  Diyoroe, 
Bankruptcy,  and  Criminal  Law.    With  Notes  for  the  use  of  Stodents. 

By  JOHN  F.  HATNES,  LLD.    Demy  8m    1878.  lat. 

'*  Will  prore  of  great  utility,  not  only  to  Btadents,  bst  Praolltionen.  The  Kolss  are 
dear,  pointed  and  concise."— Zaw  limu. 

**  We  think  that  thia  book  wlUsnpply  a  wsat the  book  is  rfngvlsrly  wtll 

arranged  (or  reference."— low  JovrnoL 

\*  AU  standard  Law  WorJum%hq>tin8iO(A,iHlamcalfmhdoikerUndmgf. 
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LEADING  CkSE^-Omtimmd, 

Shirley's  Leading  Cases.— A  Selection  of  Leading  Cmob 
in  the  Common  Law,  with  Notes,  and  a  Sketch  of  some  of  the  prin- 
cipal changes  introduced  Iw  the  Boles  of  Supreme  Court,  1883.  By 
W.  SHIRLEY  SHIRLEY,  M.A.,  B.C.L.,  Esq.,  Barrister-at-Law. 
Second  Edition.    DemyS^o.    1888.  1S«. 

"The  book  ia  deserylng  of  high  praise^  and  we  oommeud  it  in  all  confidence." — 
Ofb»m't  Laim  NoUa,  April,  I88.H. 

**  The  selection  is  very  lai^e,  though  all  are  distlnotly  'leading  cases/  and  tbe  notes 
are  bv  no  meaaa  the  least  meritorioas  part  of  the  work."— law  Jowmal. 

*'  Mr.  Shirley  writes  well  and  clearly,  and  evidently  understands  what  he  is  writing 
about."— Zow  Tbmu, 

LEGACY  DUTIES.- Fide  '*  Taxes  on  Snooenion." 

LEXICON. Fide  "Dictionary.'* 

LIBEL  AND  SLANDER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Pro- 
cednre  and  Pnotioe,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadings.  With  Appendix  of  Statutes  indading 
the  Newspaper  Libel  and  Registration  Act,  1881.  By  W.  BLAKK 
ODGERS,  M. A,  LL.D.,  Barrister-at-Law.  Demy8vo.  1881.  24e. 
**  We  have  rarely  examined  a  work  which  shows  so  mnch  indutry. 
.    .    Bo  good  is  the  book,  whioh  in  its  topioal  arrangement  is  TastlT 

superior  to  the  general  mn  of  law  books,  that  oriticism  of  it  is  a  oompli- 

ment  rather  than  the  reTsrse." — Law  Journal, 
"The  excuse,  if  one  he  needed,  for  another  book  on  Libel  and  Slander,  and  that  an 

Bngllsh  one,  may  be  found  in  the  excellenoe  of  the  author's  work.    A  clear  head  and 

a  skiUed  hand  are  to  be  seen  throughout"— Jbntroct /rem  FnfoM  to  Aauhean  reprint. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law  relatinq  to  Public  Libraries  and 
Museums  ana  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CEL^M- 
BEBS,  Banteter-at-Law.     Imperial  8vo.     1879.  8f.  M, 

LICENSINQ.— Hindle's  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
Holders,  as  affected  by  recent  Legislation 
and  Decisions  ;  containing  a  full  Keport  of  the  Proceedings 
and  Judgment  in  the  recent  Darwen  Licensing  Appeals,  with  Notes. 
Third  Edition.  By  FREDK.  Q.  HINDLE,  Esq.,  Solicitor. 
Demy  8vo.     1883.  Net,  2i.  6(i. 

Lely  and  Foulkes'  Licensing  Acts,  1828.  1869. 
1872,  and  1874;  containing  the  Law  of  the  Sale  of  Ldquois 
by  Betail  and  the  Bfanagement  of  Licensed  Houses ;  with  Notes  to 
the  Acts,  a  Summary  of  the  Law,  and  an  Appendix  of  Forms. 
Second  Edition.  By  J.  M.  LELT  and  W.  D.  L  F0X7LKES, 
Fisqrs.,  Barristers-at-Law.    Boyal  12mo.    1874.  8f 

LIQUIDATION  BY  ARRANGEMENT.— Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Composition  with  Creditors,  under  the  Bank- 
ruptcy Act,  1869  :  comprising  the  Practice  of  the  Office  for 
Begistra&on  of  Arrangement  Proceedings;  the  Practice  as  to 
Beceivers,  Injunctions,  Meetings  of  Creditors,  &c. ;  all  the  Autho* 
rised  and  Original  Forms,  Bills  of  Costs  under  Liquidation  and 
Composition ;  Notes  of  Cases ;  the  Sections  of  the  Bankruptcy  and 
Debtors'  Acts ;  and  the  Rules  applicable  to  Liquidation  and  Com* 
position;  the  Rules  of  1871.  With  Index.  By  JOSEPH  SEYMOUR 
SALAMAN,  Solicitor.    Crown  8yo.    Re-issue.  10s. 

LUNACY  .—Elmer's  Practice  in  Lunacy.^Seventh  Edition. 
By  JOSEPH  ELMER,  of  the  Office  of  the  Masters  in  Lunacy. 

{In  preparaUotk) 
V  AaaandardlMW  H^orfa swiiiqiltiiAodk^M lew M{^MicIoCW6iaNliii9t. 
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MAGISTERIAL  LAW.~.Shirley's     Elementary  Treatise 

on  Magisterial  Lavir,  and  on  the  Practice  ot 

Magistrates'  Courts.~-By  W.    SHIBLBY  aiUBLEY, 

M.A.,  RG.L.,  Emi.,  Bwiii«flr.iift.Lanr.  Bopd  12iiio.  188L     0*.  6d 

Vfigram.— Ftcie  "Jvatfoaof  thePeMs." 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jnriidictioii,  Procen,Pnotioe,  and  Mode  of  Fle&d- 
ley  in  Ofdfauury  ActJow  in  Uie  Mwort  Coittt»  London  (oommenlj  celled 
the  "Lord  Mnyor'e  Comrt").  FooaMl  os  BnndOB.  By  GEOBGB 
OANBT,  Ibq.,  BerriBfter-at-Lftw.    Demy  Sra    1879.  14m. 

MARRIED  WOMEN'S  PROPERTY.  —  Smithes  Married 
Women's  Property  Act,  1882,  with  an  Litrodnction 
and  Critical  and  Esqplanatoty  Neteo,  together  with  the  Mamed 
Women'*  Property  Acta,  1870  and  1874,  &a  By  H.  ABTUUK 
SMITH,  Esq.,  Bairirter-at-Law.    Royal  12mo.    1882.  Si. 

"  There  are  eoma  ozoeUent  critical  and  explanatory  notes,  together  with  a  |[ood 

index,  and  referMKse  to  aomethlng  Bke  two  hundred  deddod  caaee.**— Zav  S^aMs. 

MASTER  AND  SERVANT Macdonell's  Law  of  Master 

and  Servant.    Part  I,  Common  Law.    Part  II,  Statute  Law. 

By  JOHN  MACDONEIJU  M.A.,  Esq.,  Barristei^at-Law.    Demy 

Sva    1883.  U.5I. 

'*]b:.  MaodoneU  Laa  done  hia   work  thoroog^v  and  welL     He  haa  eviden^ 

bestowed  (treat  care  and  labour  on  hia  task,  and  has,  thertfore,  produced  a  wonc 

which  will  be  of  real  Talue  to  the  piaetttianer.    The  inf ormation,  too,  is  presented  in 

a  moat  aooeaaible  form." — Law  Unus,  January  87, 1688. 

MERCANTILE  LAW.— Russell's  Treatise  on  Mercantile 
Agency.    Second  Edition.    8to.    1873.  lis. 

Smith's  Compendium  of  Mercantile  Law. — Nhith 
Edition.  By  6.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 
one  of  Her  Majeaty's  ConneeL    Boyal  SVo.    1877.  12.  18t. 

Tudor's  Selection  of  Leading  Cases  on  Mercan* 
tile  and  Maritime  Law.— With  Notes.  By  O.  D.  TUDOR, 
Eaq.,  Banistar-ai-Law.    Third  Edition.  {In  the  prest,} 

>Arilson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipo-wner,  and  Under- 
^writer  on  Shipments  by  General  Vessels.  By 
ALEXANDER  WILSON,  SoUdtor  and  Notary.  Royal  12mo. 
1883.  6«. 

METROPOLIS  BUILDING  ACTS^VSToolryeh's  Metropoli- 
tan  Building  Acts,  together  with  each  daneeB  of  the  Metro- 
polie  Management  Acts  aa  more  particularly  relate  to  the  Building 
Acts,  with  Notea  and  Forms.  Third  Edition.  By  W.  H.  MAC- 
NAMARA,  Erq.,  Bankter-at-Law.    12mOb    1882.  10s. 

**  We  may  safely  recommend  this  new  edition  to  those  who  have  to  find  their  way 

among  these  statutes."— fAe  BuCder,  Harch  81, 1888. 

MINES.— Rogers'  Lavr  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  JBritain  and  Ireland ; 
with  a  Summary  of  the  Laws  of  Fordgn  States,  Ac  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     8Ta    1876.  12L  lit.  (M. 

'"The  ToIaBM  wtU  proTe  iiiTaliiable  as  a  woik  of  legal  rsfeienee.*— 7%«  Minimg  /mamoL 

MONET  SECURITIES.— Cavanagh's  La^w  of  Money  Secu- 
rities.— In  Three  Booksi  L  Personal  Securities.  II.  Securities 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAYANAGH,  BJL,  LLB.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Banrister-at-Law.    In  1  toL    Demy  8yo.    1879.  21s. 

**  An  admirable  synopsis  of  the  whole  law  and  practice  with  regard  to  secaiidea 

of  every  soart.''— Artunlay  Rnino. 
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XLY3  MACKESON,  &>q.,  one  of  H«r  Ibjaaty'i  CoddmL 

In  1  VdL  (14Se  pp.)    Bojal  Sto.    1830.  2L  Si. 

"A  mmplats,  tene.  iiiid  pnutlol  tnntlM  f  or  tbsinodam  lawyer.  "^ArficttaiV  Amal. 

**  Will  M  fouad  4  vktuaiua  Addldon  to  tiu  Ubnry  of  «T«y  pnctUliig  Uwjer." — 

MUNICtPAL  C0RP0RATI0N$.-Lelv>8  Law  of  Municipal 

Corporatlona. — CoDtftining  tbe  Miuiictp«l  Corpontion  Act, 

1882,  and  Uie  Bnaotmantt  iaoarponted  tberewith,  with  >  Selection 

of  Snp^ameDtM?  EnaolmeDts,  inctudmg  thsrein  the  Elactno  light. 

ing  Act,  1882,  with  Note*  theroon.    By  J.  M.  LELY,  of  the  Innw 

Temple,  Eaq.,  Buriiter-kt-LBw.   Editor  of  "  ChitC;'«  Stfttutn,"  fte. 

Dam;  Svo.     1882.  ISi; 

"  An  adnilnblii  edition  of  one  ol  the  Binit  Importuit  cooKUditlDC  itstutn  of  the 

jmr,    -    -    .    The  suntnury  is  bmely  written,  uid  the  notes  appur  t«  be  to  thu 

pfrint.    Nothing  required  for  the  due  imdentandiog  and  working  of  tlia  Act  eeemn 


THEODORE  THBING,  Buriiitw-Kt-Lair,  ud  C.  Z.  UIFFORD, 
AtatttJti-'PmymMttz,  Bofkl  Nsvy.     12mo.     1877.  IS*.  6d. 

NEQLIG£NCE — Smith's  Treatisa  on  the  Law-  of 
Negligence,  witlt  b  Sapplament  containing  " The  Entplorsn' 
IjBlnIitTAct,1880,"«ithknIntrodnetionuidNatea.  ByHOBACK 
SMITH,  BA.,  Ek].,  Buriiteri^Law,  Becarder  o(  Llnooln.  Detny 
Sto.    18S0.  lOl;  6d. 

NWI  PRIUS.— Rosooe's  Dlg«8t  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Prius.— VUteanth 
EditiiHi.       B;   UAUBICK  POWELL,  Eeq.,    B«kter4rt-L«w. 

HOT  ANOA.— ride  "DigeM^" 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 
tlce  ofa  NotaFV  of  England.— WithafnllcoUeotJon  of 
Praoadoito.  Fonrtli  Edition.  By  LBONE  LEVI,  Eiq.,  P.8.A., 
of  IdDooln'a  Inn,  BuThtn.kt-Law.    Sro.    IS76.  IL  4t. 

OATHS.— Braith-waite'sOaths  in  the  Supreme  Courts 
of  Judicature. — A  Hunal  for  the  toe  of  Conuoiwionen  to 
Adsdnirter  Ottiii  in  tlie  Snprnma  Conrtiof  Jndlatora  in  BngUod 
Hid  IreUnd,  Ac.  Fooith  Edition.  By  T.  W.  BBAITHWAITE, 
of  the  C«ntnl  Offioe.     Fc^p.  Bra.    1881.  U.  td. 

"  Ike  leeetBlied  fotde  ol  eammladonen  ts  adBlaiiur  eatlia."— JuKtiWi  i'  rimi  eif 

PARISH  LAW.— Steer's  Parish    Law:  being  a  Digest  of  the 
IiMr  relating  to  the  CiTU  and  GcdetiuticM  QoTenunent  of  Puiihee 
ud  Ae  Rdief  of  the  Poor.     Fonrtb  Edition.    By  W.  B.  UAC- 
NAMARA,  Beq.,  Banbter-kt-I 
"  AA  iiinmillimlj  uwful  eompandlum  of  Fi 

PARTNERSHIP.— Pollock's  Di^ 

nershlp.— Seoond  Edition, ' 

tated  lenint  of  the  Fartnenliip ; 

Bv  PKBDBRIOE  POLLOCK, 

"Piindplea  of  ContnotatLawM 

"  Of  the  axaoutlMi  of  the  wort,  we  «n  i; 

IgEunuge  Ifl  simple,  eoDcdia,  and  eloar.** — Lm 

"Hr.  P^lMka  work  npean  eminently 

imrOiy  In  de^gn,  Mtaalatly  and  oam|ilet*  In 
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RhT&  AND  RATINO.-am«ii««i 

Chambers'  La^r  relating  to  Rates  and  Rating  ; 
wiUi  especial  reference  to  the  Powers  and  Dntiee  of  Rate-levyixig 
Jjoeal  Anthorities,  and  their  Offloen.  Being  the  Staiates  fai  fall 
and  brief  Notes  of  550  CaMS.  By  O.  F.  CHAMBERS,  Esq., 
Barrister-at-Law.    Imp.  8to.    1878.  Redueedt^Wi, 

RKAL  ESTATE. — Fosteirs  Law  of  Joint  Ownership 
and  Partition  of  Real  Estate.  By  EDWARD  JOHN 
FOSTER,  BLA,  late  of  linooln'a  Inn,  Banister*at-Lair.  8vo. 
1878.  lOt.  6tL 

REAL  PROPERTY.— Greenwood's  Real  Property  Sta- 
tutes. Second  Edition.  By  HABBT  GREENWOOD,  M.A, 
Esq.,  Barrister-at-Law.  {In  the  preta) 

Leake's  Elementary  Digest  of  the  Law  of  Pro* 
perty  in  Land*— Containing :  Introdnctton.  Part  I.  Hie 
Sonroes  of  the  Law.-^PlMt  II.   BsUtes  in  Land.    By  STEPHEN 

MARTIN  LEAKE,  BaRister^at-Law.    8to.    1874.  11  2i, 

\*  Thb  above  forms  a  oompleto  Iiitroductl<m  to  tbo  Study  of  the  Law  of  Real  Proper^. 

ShearwoodS  Real   Property.— A  Condae  Abrid^^nent 
of  the  Law  of  Real  Property  and  an  Introdaotion  to  Conveyanc^. 
Designed  to  facilitate  the   sabjeot   for   Stadents  pnpaiing  for 
Examination  (incorporating  the  changes  effected  by  the  Convey- 
ancing Act).    By  JOSEPH  A.  SHEABWOOD,  of  Lincoln's  Imi, 
Esq.fBarrister-at-Iiaw.    Second  Edition.  Demy8vo.   1882.    7i.6c{. 
'*  We  heartily  reooiiunond  the  mark  to  studeiiti  for  bdj  eataminatioa  on  real  pn>> 
petty  and  oonveyandxig,  adTiaing  them  to  read  it  after  a  perusal  of  other  works  and 
shortly  hefore  going  in  for  the  examination."— £ovi8l«Mtaif«  Jo%umal,  April  1, 188S. 

**  A  ywy  useful  little  work,  partioulaxly  to  students  Just  before  their  ezssainatian.*' 
"^Wmm'a  Lav  NoUt,  May,  1888. 

**  EzoeUently  adapted  to  its  purpose,  and  is  in  the  present  edition  brought  we 
down  to  date.'^— Xaw  MoQatine,  May,  1882. 
"  A  very  excellent  spedmen  of  a  stodent's  manual.'"— Zow  Jtmmml,  May  20, 1882. 
"  Will  he  found  useful  as  a  &tepplnff<«tane  to  the  study  of  mere  oompsehensiTe 
works."— Lav  TIbim,  June  17, 1882. 

Shelford's  Real  Property  Statutes.— Nini^  Edition. 

By  T.  H.  CABSON,  Esq.,  Barrister-at-Law.  {In  theprest,) 

Smith's  Heal   and   Personal   Property.— A  Com- 

pendiom  of  the  Law  of  Beal  and  Personal  Property,  primarily 

oonneoted  with  ConTeywMing.     Designed  as  a  second  book  for 

Students,  and  as  a  digest  of  the  most  nsefol  learning  for  Pkacti* 

tioneni.    By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    Sixth  Edition. 

(Enlarged,  and  embodying  the  alterations  made  by  the  recent  Sta^^ 

tntes.)    By  the  AUTHOR  and  J.  TBUSTRAM,  LLJtf.,  of  Lin- 

coin's  Inn,  Barruter^at-Law.    2  vola.    Demy  8vo.        {In  tkepresL) 

'*Hs  has  giYen  to  the  stsdent  abook  whleh  hsnoay  read  over  and  over  agsla  iriUi  prc^ 

and  plessarB."— lew  lliiMt. 

'*  the  work  belbre  us  nill,  we  tUnk,  be  ftmnd  of  ytrj  great  tarriee  to  the  ptsslltloiier." 

B0iMI§i^  JommtU, 

REGISTRATION.— Brov\rne's(G.Lathoni)Parlianientary 
and  Municipal  Registration  Act,  1878  (41  A;  42 
Yict.  cap.  26) ;  with  an  introduction,  Notes,  and  Additional 
Eonna.  By  6.  LATHOMBEOWNE,  of  the  Middle  Temple,  Esq.^ 
BarriBtsr-at-Law.    12ma    1878.  fined. 

Rogers. — Vide  **  Elections.'* 

ReOISTRATION  CASES.— Hop^vood  and  Coltman's 
Registration  Cases.— VoLL (1868-1872).  i^e<,2l.l8«.  Calf. 
Vol.  n.  ^878-1878).  Net,  2L  10a  Calf. 
Coltman's  Registration  Casea— Vol.  I.  Part  L  (1879 
—80.  Net,lOi.  Part  n.  (1880).  i)r«^Sa6ci.  Part  ILL  (1881).  Nei,9s. 
Part  IV.  (1882).    Net,  it. 

•«*  JU  etamdurd  Lmw  nwrieiainhepiinS^ock,in 
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ROMAN  LAW.~Gr6ene'8  Outlines  of  Roman  Uarw.  Cool* 
iirting  ohSefly  of  an  AnaljtiB  and  SnnmiMy  of  the  InatitQtea.  For 
the  128001  Students.  By  T.  WHITCOMBB GBEBNE,B.C.JL,of  Lin- 
ooln'tlnn,  BaniBtei^at-Law.  Third  Edftion.  Foolacu)  Svo.  1875.  7mM. 
Mears'  Student's  Gaius  and  Justinian.— The  Text 
of  the  InstitDtes  of  Gaixm  and  Justinian,  The  Twelve  Tables, 
and  the  CXVIII.  and  CXXVII.  Novels,  with  Introduction  and 
Transhhtion  by  T.  LAMBERT  HEABS,  M.A.,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law.    Post  8yo.  1882.  18f. 

"The  tranBlation  seoms  to  be  carefully  d(me»  and  dUpUys  more  neatnew  and 

dflganoe  than  in  uaiiaUy  found  In  renderings  of  Roman  legal  texta."— The  Tiitut. 

Mears'  Student's  Ortolan.— Aai  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  hiduding  the  History  and 
Generalization  of  Kokak  Law.  By  T.  LAMBEBT  HEABS, 
M.A.,  LL.D.  Lond.,  of  the  Inner  Temple,  Barrister-at-Law. 
Puhli$k€dbypermi99umoftk€laUM,OrtotatL  PostSvo.  1876.  18iL6d. 

Ruegg.— Fide" 


RULES  OF  THE   SUPREME  COURT:    The    Rules    of  the 

Supreme  Court,  1883  (offieiai  oopy).    Sewed.   NH,  2a.  2d 

Do.  intetleaTed.        da        Net,4t,6d, 

Do.  bound  in  limp  leather.  N^,  8«.  6c2. 

Do.  da  do.  interleaved.    Nft,  Ss.  6d. 

Da,  with  an  Index.  By  M.  D.  CHALMERS  and  Bf.  MUIB 

MACKENZIE,  Esqr*.,  BaRifttenat-Law,  Editors  of  "Wilson's 

Jodioatuie  Acts.'     Sewed.  Net,  4t.  (ki. 

Do.  bound  in  limp  leather.  Ntt,  9«. 

Do.  da  do.        intedeaved.    Net,  10$.  M. 

The   Rules   of  the  Supren:ie  Court,  1883.— With 

Introduction,  Beferenoes,  Notes,  and  Index,  by  A.  R.  WHITEWAT, 

M.A.,  of  the  Equity  Bar  and  Midland  Circuit.    Author  of  "  Hints  to 

SoUdton  "  and '*  Hinto  on  Ptactioe.*'    Boyal  12ma    1888.    7t.6d. 

*'  An  excellently  printed  edition  of  the  new  Rulea,  with  notes  containing  cross 

references  and  stating  thesoarcea  of  the  Rules.**— iSoUcitoyj'  JaunuU,  October  13, 1883. 

>A^oodfairs  Guide  to  the  New  Rules  and  Prac- 
tice.— Being  a  SynopsiB  of  the  Bules  of  the  Supreme  Court,  1883, 
with  Notes  and  Beferenoes  to  Cases  overruled  and  illustrative.  By 
BOBEBT  WOODFALL,  of  the  Inner  Temple  and  South  Wales 
Circuit,  Banister-at-Law.    Boyal  12ma    1883.  ^ 

SETTLED  ESTATES  STATUTeS.'Middleton's  Settled  Es- 
tates Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  IntroductioB,  Xotes  and 
Forms.  Third  X^Ution.  With  Appendix  of  Rules  and  Form  under 
the  Settled  Land  Act,  1882.  By  JAMES  W.  MIDDLETON, 
B.A.,  Barrister-at-Law.    Boyal  12mo.    1882.  7a.  (kf. 

"  In  f  osm  the  book  is  very  simple  and  practical,  and  having  a  good  index  it  is  sure 
to  afford  material  assistance  to  every  practitioner  who  seeks  Its  aid."— Xov  Journal, 
"  The  book  is  intended  for  the  legal  adviser  and  equity  draftsman,  and  to  these  it 
wiUglve  considerable  assistance."— Xaw  Tima. 
"  The  best  manual  on  the  subject  of  settled  estates  which  has  yet  appeared.* 

SHERIFF  LAW.~Churchiir8  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Poms  relating 
to  the  Office.  Seoond  Edition.  By  CAMEBON  CHT7B0HILL, 
B  Jk.,  of  the  Inner  Temple,  Banfaler-at-Law.  Demy  Sto.  1882.  U  is. 

**  A  very  complete  treatise."— AIMloiy  J&wnmi. 

*'  Undsr«heriff8,  and  lawyers  genendly,  will  find  this  a  uaefOl  book.**— lav  JfiV' 

\^  JU  atandard  Law  Wcrka  arthipiin8h€kn  in  lamcaUfamdcikerhkidinsii, 
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SHIPPINa— Boyd's  Merchant  Shipping  La^ws;  being  * 
Ckmaolidation  of  all  the  Merchant  Ship|nng  and  Passenger  Acts  from 
1864  to  1876,  indiulTe ;  with  Notes  of  all  the  leading  English  and 
American  Cjises,  and  an  Appendii.  By  A.  C.  BOYD,  LL-B.,  Esq., 
Barrister  at-Law.     Byo,     1876.  12.  5s. 

"  We  can  reoomineDd  ihA  work  as  a  Tory  QMfbl  oompendiniB  of  shipping  law.**— JCoar  fliiMir. 

Foard's  Treatise  on  the  La-w  of  Merchant 
Shipping  and  Freight— By  JAMES  T.  FOARD,  Bar- 
rister-at-LAw.    Royal  8vo.    1880.  ffa^ea^,  ll.  Is. 

SLANDER.— Odgers.—F«2e  <'  Libel  and  SUmder." 

SOLICITORS.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  Statutes  and  Roles.    By  A.  CORDERY,  of  the  Inner 

Temple,  Esq.,  Banrister-at-Law.    Demy  8vo.    1878.  14s. 

"  Mr.  Cordery  writes  teraley  and  clearly,  and  displays  in  general  great  Indtistry  and 

eare  in  the  collection  of  cases.'  —Solicitor^  Jownal. 

Turner.— Ftdc  "Vendors  and  Purchasers" 

>A^hiteway's  Hints  to  Solicitors.— Being  a  Treatise 
on  the  Law  relating  to  their  Duties  as  Officers  of  the  High  Court 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  the 
Profession ;  and  a  vadt  meeum  to  the  Lspw  of  Costs.  By  A.  R. 
WHITE  WAY,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of  "  Hints  on  Practice."    Royal  12mo.     1883.  6s. 

"  A  concise  treatise  of  useful  information."— low  Time*, 

"  He  writes  tersely  and  practically,  and  the  cases  he  gires,  if  not  exhaustlTe  of  the 
subject,  are  numerous  and  pithily  explained.  The  book  will  altc^ther  be  found  of 
gre«it  practical  value."  -  -Law  Journal,  May  10, 1888. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judgos  of  the  High  Court  of  Justice 
(now  a  Lord  Justice  of  App«al).  Second  Edition.  By  the  Author 
and  W.  DONALDSON  RAWLINS,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law,  M.A.    Royal  8vo.     1881.  1*.  16#. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
La'ws.— 8to.    1871.  18i. 

STATUTE  LAW.— ^A^ilberforce  on  Statute  La^w.— The 
Principles  which  govern  the  Construction  and  Operation  of  Statutes. 
By  E.  WILBERFORCE,  Esq.,  Barrister^at-Law.     1881.  18t 

STATUTES,  and  vide  **  Acts  of  Parliament.'* 

Chitty's   Collection    of   Statutes   from   Magna 

Charta  to  1880.— A  Collection  of  Statutesof  Practical ITtuity; 

arranged  in   Alphabetical  and   Chronological   order,  with  Notes 

thereon.    The  Fourth  Edition,  containing  the  Statutes  and  Caaee 

down  to  the  end  of  the  Second  Session  of  the  year  1880.    By  J.  M. 

LELY,  Esq.,  Banister-at-Law.    In  6  very  tmck  vols.    Royal  8vo. 

(8,846  pp.)    1880.  122. 12i. 

SupplemenU  to  above,  ii  <6  45  Viet,    (1881).     8i.     45  <fe  46    VicL 

(1882).  16f. 

**  This  Edition  is  printed  in  larger  typo  than  former  SditiouB,  and 

with  increased  facilities  for  Eeference. 

"  It  is  needless  to  enlai^e  on  the  value  of  *'  Chitty  s  Statutes  "  to  both  the  Bar  and 
to  solicitors,  for  it  is  attested  by  the  experience  of  many  years.     It  only  remains  to 


}  oint  out  tliat  Mr.  Lely's  work  in  bringing  up  the  collection  to  the  present  time  is 

The  difficulties  of  the  editor  were  chiefly  t 
of  selection  and  arrangement.    A  very  slight  laxness  of  rule  in  including  or  excluding 


'diBiinguishod  by  care  and  judgment,    llio  difficulties  of  the  editor  were  chiefly  those 


certain  classes  of  Acts  would  mateirially  affect  the  sise  and  compendiou^ness  of  the 
work.  Still  more  important,  however,  Is  the  wav  in  which  the  mechanical  difficulties 
of  arrangement  are  met    The  Statutes  are  compUed  under  sufficiently  comprehenslTS 

*«*  All  etandard  Ltm  Workt  are  kejpt  in  Stocky  in  law  calf  and  other  hindingt. 
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8TATUTES.-«Hrt*M««. 

titlea,  in  alphabetical  order.  Mr.  Lelv,  moreover,  supplies  lu  with  three  indices— 
the  first,  at  the  head  of  each  title,  to  the  enactments  comprised  in  it ;  secondly, 
an  index  of  Statutes  in  ohronologicad  order ;  and,  lastly,  a  general  index.  By 
these  cross  references  research  into  every  branch  of  law  governed  by  the  Statutes  is 
made  easy  both  for  lawyer  and  layman." — Vu  31im«t. 

"  A.  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former  judges,  jurists,  and  of  all  others  connected  with  the 
administnition  or  practice  of  the  law."--7ia(icc  <^Vi9  Ptaoe. 

"  The  practitioner  has  only  to  takedown  one  of  the  compact  volumes  of  Chitty, 
and  he  has  at  once  before  him  all  the  legislation  on  the  subject  in  hand." — SoUeitori 

**  *  Chitty '  is  pro-eminftntly  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  statutes  turn  to  its  chronological  index  when  they  wish  to  consult  a  par« 
tloular  Act  of  Parliament  Those  who  wish  to  know  whAt  Acts  are  in  force  with 
reference  to  a  particular  subject  turn  to  that  head  in  '  <.'hitty,'  aud  at  once  find  all 
the  material  of  which  they  are  in  que<9t.  Moreover,  they  are,  at  the  same  time, 
referred  to  the  most  important  cases  which  throw  light  ou  the  subject."— Lav /onmo/. 

^Public  General  Statutes,  royal  8to,  iatued  in  parte  and  in 
oomplete  yolnmes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  SnyiMS  &  Som. 

SUMMARY  CONVICTIONS.— Highmore.—Fuie  << Inland  Beyenne 
Cases.** 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  {Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  proliminaiT  and  subse> 
quent  to  Convictions,  and  the  responsibility  of  oonnoting  Mari- 
strates  and  tbeir  Officers,  with  Forms.  Sixth  Edition.  By  W.  H. 
MAGNAMARA,  Esq.,  Barrister-at-Law.  Demy  8yo.  1879.  IL  4s. 
*'  We  gladly  welcome  this  good  edition  of  a  good  book."— ^Ucttort'  /oitmaZ. 

Templer*s  Summary  Jurisdiction  Act,  1879.— 
Bules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPUSB, 
Esq.,  Barrister-at-Law.    Demy  Byo.    1880.  5f. 

**  Wo  thhik  this  editton  eTerjthlng  that  eoald  be  desired.'*— AA«0taU  PM. 

'Wig  ram.— Fide  "  Jostice  of  the  Peace." 

TAXES  ON  SUCCESSION.-Trevor*s  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Obseryations  and  Official  Forms.  Completely 
rearranged  and  thoroughly  reyiseii  By  EVELYN  FBEETU 
and  BOBEBT  J.  WALLACE,  of  the  Lency  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  information  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict.  c.  12,  and  the  Stamp 
Duty  thereby  imposed  on  ''Accounts."  Boyall2mo.  1881.  12$.  Hd. 
"  Oontains  a  great  aeal  of  practical  iuformatlon,  whl<m  is  likely  to  make  it  Tory 

useful  to  aoliciton."— Zow  JomrmaL 
"  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  prac. 

Ueal.''-JSolieUorr  Jottmal.  '  ^ 

TORTS.— Addison  on  %Arrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  O.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."  Fifth  Edition.  Be-written. 
By  L.  W.  CAVE,  £m).,  M.A.,  one  of  Her  Majesty's  Counsel 
(now  a  Justice  of  the  Hiith  Court).     Boyal  8yo.  1879.  Ij.  18«. 

**  As  now  presented,  thta  vaiuabin  treatiee  most  prove  liighiy  acceptable  to  jadses  aud 
the  prufeeMuD."— Z<iw  Tknet. 

*'  C^Te'e  *  Addium  oo  Toru '  will  be  reooguiied  ss  an  indispensable  addition  to  syerr 
lawyers  library."— Lof  JUajfotuu, 

Ball.—  Vide  '* Common  Law." 

*J^Aa  Standard  Law  Wwrkt  are  kept  in  5todb,  in  Imw  calf  and  otUr  bindings. 
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TRADE  MARKS.— Hardingham's  Trada  Marks:  Notes  on 
the  Britiih,  Foreigii,  and  Colonial  Lmti  reUtmg  therelo.  CompOod 
lor  the  me  of  Mamifaciarerg,  Merchanta,  and  otben  intoreated  in 
Gommeroe.  By  GEO.  GATTON  MELHUISH  H  ARDINGHAM, 
Aaaoc  Mem.  Inat  C.EL,  llem.  Inst  11.B.,  Consnlfeiiig  Engmeer  and 
Patent  Agent    Boyal  12mo.    188L  Aer,2i;6tf. 

Sebastian  on  the  La^w^  of  Trade  Marks.— The 
Lav  of  Trade  Harka  and  their  Beglatration,  and  matten  oonneeted 
therewith,  induding  a  chapter  on  Goodwill.  Together  with  Appea- 
dioea  oontaining  Praoedente  of  Injonotlona,  Ac ;  The  Trade  Marti 
B«giatration  Acta,  1875 — 7,  the  Bolea  and  Inatmciions  theieimderi 
The  Merchandlae  Marka  Act.  1862,  and  other  Statotory  ena43taienta; 
The  T7nited  Sutea  Stetote,  1870  and  1876,  the  Tnatj  with  the 
United  Statea,  1877 ;  and  the  Bnles  and  Inatroctions  ianied  in 
February,  187&  With  a  copiona  Index.  By  LEWIS  BOYB 
SEBASTIAN,  B.O.L.,  M,  A.,  Eaq.,  Banirter^t-Law.  8to.  1878. 14& 

**TbeMMt«rof  th«  Rolb  in  bii  judgment  in  Jb  Fftlaor't  IVade  Marks,  add  '  Ho  wm 
fllad  to  MO  that  tbo  woU*known  writer  on  trade  marka,  Mr.  Sobaatiaa,  had  taken  the 
aamo  view  of  tbo  Act'  **— Tto  Vlma. 

•*  Mr.  Boboatiaii  baa  wrltton  tbo  fUlait  aod  moal  mMhodloal  book  ao  trada  »uka 
vhleh  baa  ai»pea«od  in  Saglaad  ilaea  Hm  peaaiag  of  the  Trade  Marica  BogUlntiae 
Aeta"— IVadi  Mark$. 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodvsrill,  dc,  de- 
cided in  the  Courta  of  the  United  Kingdom,  India,  the  Colomea,  and 
the  United  Statee  of  America.  ]^  LEWIS  BO  YD  SEBASTIAN, 
B.C.L,  M.A.,  Eao.,  Bairiater-ai-Law.    8to.    1879.  12.  la. 

M  A  dlgoat  which  wUl  bo  ox  Tory  great  trahio  to  all  pmotitionen  who  have  to  adTiae 
on  matteva  oonaoctad  with  trade  aaark^"    JMieMor^  JammmL 

Trade  Marks  Journal.— 4ta  Sewed.    (Ittmei  f&rtmMffhil^.) 

NoM,  1  lo  294  ore  now  rmdff.  Ntt,  eaek  U. 

Index  to  Vola.  L  to  YL  Net,  each  8«. 

Da    VoLVU.  Na^UBd. 

TRAMWAYS.--Sutton's  Tramiivay  Acts  of  the  United 
IClngdom  ;  with  Notes  on  the  Law  and  Practice,  an  Intiodao- 
tion,  including  the  Proceedtnga  before  the  Oommittees,  Dedaiona  of 
the  Refereea  with  reepect  to  Locoa  Standi,  and  a  Summary  of  the 
Prindplee  of  Tramway  Bating,  and  an  Appendix  oontaiidng  the 
Standing  Orders  of  Parliament,  Kales  of  the  Board  of  Trade  relating 
to  Tramways,  Ac  Second  Edition.  By  HENRT  SUTTON, 
B.A.,  assisted  by  ROBERT  A.  BENNETT,  RA.,  Bairiaten-at- 
Law.    Demy8vo.     1888.  15« 

"The  book  la  exooedinglr  well  done,  and  eaanot  fall  not  only  to  bo  the  atandard 

work  on  ita  own  aubject,  but  to  take  a  high  plaoo  among  lend  text-bo^kB.''~£«i9 

Jowmal,  April  21,  1888. 

TRIALS  FOR  MURDER  BY  POISONINQ^ Browne  and 
Stewart.—  Vide  "  Poiaona.*' 

TRUSTS  AND  TRUSTEES.~Godeftoi's  Digest  of  the 
Principles  of  the  La-w  of  Trusts  and  Trus- 
tees.—By  HENRY  OODEFROI,  of  Lincohi*s  Inn,  Esq., 
Barrister-at-Law.  Johit  Author  of  **  Oodefrol  and  Shortt*8  Law  of 
Railway  Companiea.**    Demy  8vo.    1879.  12.1a. 

**  As  a  digest  of  the  law,  Mr.  Godefroi'a  work  mortts  oommondatton,  for  the  author's 
statoflMnts  are  brief  and  olear,  and  for  bia  atatementa  he  refere  to  a  goodly  array  of 
authorities.  In  the  table  of  caaea  the  referenoes  to  the  sereivl  oontemporansous 
reports  are  giTen,  and  there  ta  a  Teiy  copious  index  to  subjects."— £m9  /ottmciL 

USES  —Jones  (W.  Hanbury)  on  Use8.~8va    1862.       7t. 
STEVENS  A  SONS,  119,  OHANCERT  LANE^  LONDON,  W.a 
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VCMDORS  AND  PURCHA8ERS.~Dart'8  Vendors  and  Pur- 
chasers. — ^A  TreatiM  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Pnrohasere  of  Beal  Estate.  By  J.  HENRY  DABT, 
Esq..  one  of  the  Six  Conyeyaneing  Connsel  of  the  High  Court  of 
Jnstioe,  Chancery  Division.  Fifth  Edition.  By  the  AT7TH0R 
and  WILLIAM  BARBER,  Esq,  Bazrister^t-Law.  2  vois.  Royal 

8yo.    1876.  3iwl8«.6tf. 

"  A  tymdard  work  like  Mr.  Dufs  is  b«7oad  all  praiM."— fft«  Xow  iAanMJL 

Turner's   Duties   of  Solicitor  to   Client   as  to 

Sales,  Purchases,  and  Mortgages  of  Land.    By 

EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  Property  and 

Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to 

the  Incorporated  Law  Society  for  1882-3.     {PuUiihed  bypermimon 

of  the  Incorporated  Law  Society).    Demy  8vo.     1883.  10c  6dL 

"▲  careful  peruaol  of  theae  lectures  cannot  fail  to  be  of  great  advantaffe  to 

students,  and  more  particularly,  we  think,  to  young  practisiug  solicitors."— Xaw  timet, 

September  22, 1888. 

VOLUNTEER  L4W— A.  Manual  of  the  Law  regulating 
the  Volunteer  Forces.— By  W.  A.  BURN  and  W.  T. 
RAYMOND,  Esqrs.,  Barristers-at-Law,  and  Captains  in  H.M. 
Volunteer  Forces.    Royal  12mo.    1882.  Net,  2t. 

WILLS,— Ra^wlinson's  Guide  to  Solicitors  on  taking 

Instructions  for  VTills,— 8^0.    1874.  4i. 

Theobald's  Concise  Treatise  on  the   La^^   of 

"Wills.— With  Statutes,  Table  of  Cases  and  FuU  Index.    By  EL 

&  THEOBALD,  Esq.,  Banister«t-Law.    Seeond  Edition.    Demy 

8m    1881.  12.  4s. 

**JIr.  Theobald  has  certainly  ffiren  eTidenee  of  extensive  iBTSsftigstion,  oonseleiitloss 
labour,  Mfd  dear  exposition.'*'— £pn9  HsfnciM. 

'*  A  boolc  of  great  abilltj  and  Talne.  It  bears  on  every  page  traoes  of  eare  and  soond 
jodgment    It  is  oertain  to  prove  of  great  praetical  oseftalnesa."— <SMi0i(erv'  JomrmaL 

**  His  arrangemeot  being  good,  and  his  statement  ot  the  efTect  of  the  dedaioas  bsiag 
slsar^Us  irark  etnaot  Call  to  be  of  praettoal  ■tittty.'*— low  fltaai. 

Weaver's  Precedents  of  Wills.— A  eolleotion  of  con- 
cise Precedents  of  Wills,  with  Introdnction,  Notes,  and  an  Appendix 
of  Statutes.     By  Cfkarie$  Weaieer,  BJL    Poet  8to.    1882.  5«. 

WRONGS.— Addison.— Ficfe  "Torts.- 

^aBFOBrTS, — j^  large  stock  neio  a/nd  accondrhcmd. 

Prices  an  applieaHon. 
lBXJsriDX2srQ: — Executed  in  the  best  manner  at  mode* 

rate  prices  and  wUh  despatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
boundJoOffioe  Patterns,  at  Offloe  Prices. 

ACTS — The  Pvhlishers  of  this  Cotc^ 
loffwe  possess  the  Icurgest  known  collection  of  Private 

Acts  of  Pa/rliame7U  (including  PvMic  and  Local), 
amd  can  supply  smgle  oopies  commencmg  from 
a  very  early  period. 

^-^^'^•^'^J^QJsrs — y^  Probate,  Partnership,  at 
other  purposes^ 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WORKS   AND  NEW  EDITIONS. 


Amos  and  Ferard's  Law  of  Fixtures.— Third  EditiozL 
Revised  and  adapted  to  the  preseot  state  of  the  Law,  includiag  the 
Agricultural  Holdings  Act,  1883.  By  Chariot  Agace  Fcrard  and 
Walworth  HowUind  JtoberU^  £sq».,  Barristers-at-Law.      {In  the  prtsi.) 

Aston's  Patents,  Designs  and  Trade  Marks  Act, 
1883;  with  Notes  by  Theodore  Aiton,  Q.C.,  of  lincohi's  Inn 
Royal  12ino.  {In  the  prrts. 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  wholly  revised,  reclassified  and  brought 
down  to  the  date  of  publication  by  William  Frank  J(mex,  B.C.L.,  M.A., 
and  Utnry  Edward  Hirst,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Barristers^at-Ijaw.    In  6  or  6  vols.  ( Vol,  11.  nearly  ready.) 

Danieirs  Chancery  Practice.— Sixth  Edition.    By  L.  Field, 
E,    C,    Dunn,  and  T,  Ribton^  assisted   by  W,  H,  Usjohn,  Esqra. 
Barristers-at-Law.    In  2  VoIb.    l^emy  8vo.      {VoL  II.  nearly  ready.) 

Everest  and  Strode*s  Principles  of  the  Law  of 
£stOppel.~By  Lancelot  Feilding  Ererett,  MA.,  LL.M.,  of 
the  Midland  Circuit,  and  Edmund  Strode,  M.A.,  of  the  South- Eastern 
Circuit,  Esqra.,  Barristers-at-Law.  (Inthepreu.) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  thecase^ 
overruled  and  impeached  and  references  to  the  Statutes,  Rules  end 
Orders  of  Courts  from  1756  to  1883.  Compiled  and  arranged  by 
John  Mew$,  assisted  by  C.  M.  Chapman,  II,  H.  W,  Sparhtm  and 
A.  H.  Todd,  Esqrs.,  Barristers-at-Law.  {In  the  preta.) 

Joers  Complete  and  Practical  Manual  of  Bank- 
ruptcy and  Bills  of  Sale  Law,  with  copious  Notes,  &e. 
By  /.  Edmond9on  Joel,  Esq.,  of  the  Inner  Temple  and  North-Eastem 
Circuit,  Barrister-at-Law.    Demy  8vo.  {In  the  prest.) 

LU8h*s  Law  of  Husband  and  >A/'ife;  with  a  chapter  on 
Marriage  Settlements.  By  C.  Montague  Luih,  of  Gray's  Inn  and  North 
Eastern  Circuit,  Esq.,  Barnster-at-Law.     Demy  8vo.       {In  the preu.) 

Peter*s  Digest  and  Analysis  of  the  Judgments  of 
Sir  George  Jessel,  late  M.  B.,  with  Notes  and  References, 
intended  for  the  use  of  Practitionen  and  Students.  By  Apdey  Petre 
Peter,  Solicitor,  Law  Society  Prizemsn.     Demy  8vo.        {In  thenrees.) 

Rigg's  Bankruptcy  Act,  1883,  and  the  Bills  of  Sale 
Act,  1882,  with  Notes,  &c.  By  Jamet  McMuUen  Rigg,  of  Lincoln's 
Inn,  Esq ,  Barrister-at-Law.    Royal  12mo.  {In  thtmae.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial 
of  Actloqs  at  Nisi  PriUS.--Eifteenth  Edition.  By  Maurice 
PowfU,  Esq.,  Barrister-at-Law.  (In  the  preuJ) 

Spencer's  Agricultural  Holdings  (England)  Act, 
1 883,  with  Explanatory  Notes  and  Forms ;  together  with  the  Ground 
Game  Act,  1880.  Forming  a  Supplement  to  "Dixon's  Law  of  the  Farm.** 
By  Aubrey  J.  Spencer,  B.A.,  Esq.,  Bamster-at-Law.         {In  (Ae  press.) 

Student's  (The)  Pocket  Law  Lexicon.  Explaining  Tech- 
nical Words  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman 
Law,  to  which  is  added  a  complete  List  of  Law  Reports,  with  their 
Abbreviations.  Second  Edition,  Revised  and  Enlarged.  By  Henry 
0,  BaiD9ont  B.A,  Esq.,  Bairister-at-Law.  {In  thepreee,) 
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The  Pocket  Law  Lexicon— Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law,  to  which  is  added  a 
complete  List  of  Law  Reports,  with  their  AbbreTiations.  Second  Edition.  Revised 
and  Enlarged.  By  HENRY  O.  RAW80N,  B.A..  of  the  Inner  Temple,  Esq., 
BarriBter-at-Law.    Fcap.  8vo,    1884.    Price  6t.  6d.  limp  binding. 

"  A  wonderful  litUe  loflral  Dictionary."— /Yuf«rMater'«  law  BtitdtiUt*  /oumal. 
**  A  Tery  bandy,  complete  and  useful  little  work."— ^/itrctoy  JUmett. 


Napier's  CoDcise  Practice  of  the  Queen's  Bench  and  Chan- 
cery Divisions  and  of  the  Court  of  Appeal ;  based  on  the  Rales  of  the  Supreme 
Court,  1888,  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATEMAN  NAPIEK,  Esq.,  Barrister-at-Law.  Demy  at*o. 
1884.    PrirelOs,  cloth, 

Bedford's    Student's   Guide    to   the    Ninth    Edition    of 

Stephen's  New  Commentaries  on  the  Laws  of  England.  Third  Edition,  By  E.  H. 
BEDFORD,  Esq.,  Solicitor.    Demy  &oo,    1884.    Prtc^  7s,  6d.  cloth, 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SHIRLEY  SHIRLEY,  M.A.,  B.C.L.,  Esq.,  Barrister-at^Law.  Second 
Edition.  With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Rules 
of  the  Supreme  Court,  1888.    Demy  Svo,    1883.    Price  Iba,  cloth. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases, 

and  Mortgaffes  of  Land.  By  EDWARD  P.  TURNER,  Solicitor,  Lecturer  on  Real 
Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to  the 
Incorporated  Law  Society  for  1882-Ii.  {Published  by  permiasion  qf  the  Incorporated 
Law  Society),    Demy  8vo.    1883.    Price  10s.  6d,  cloth. 

Browne  and  Theobald's  Law  of  Railway  Companies.— 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies.  With 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-Laws,  and  Standing 
Orders  of  the  House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Registrar  to 
the  Railway  Commissioners ;  and  H.  8.  THEOBALD,  Esqrs.,  BarristerS'iU^Law. 
Tn  1  vol..  Demy  Svo,  1881.  Price  11.  12«.  dotK 
**  Contains  In  a  very  concise  form  the  whole  law  of  railways." — The  Timet, 

The  Factors'  Acts  (1828  to  1877);   with  an  Introduction 

and  Explanatory  Notes,  By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY 
PEARSON,  of  the  Inner  Temple,  Esqrs,  Editors  of  "Benjamin's  Treatise  on  the 
Sale  of  Personal  Property."    Royal  12mo,    1884.    Price  6s,  cloth. 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 

With  Notee  and  an  Index.  Edited  by  JOHN  CORRIE  CARTER,  Esq.,  Recorder  of 
Stamford.  Forming  a  Supplement  to  **  Rogers  on  Elections."  Royal  l2mo,  1883. 
Price  5«.  cloth. 

Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Real  and  Personal  Nature. — Third  Edition.  Revised  and 
adapted  to  the  present  state  of  the  Law  (including  the  Agricultural  Holdings  Act, 
1883).  By  CHARLES  AG  ACE  FERARD  and  WALWORTH  HOWLAND 
ROBERTS,  Esqrs.,  Barristers-at-Law.    Demy  Svo,    1883.    Price  ISs.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity, 

Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prac- 
titioners. By  H.  ARTHUR  SMITH,  M.A..  LL.B.,  of  the  Middle  Temple,  Esq., 
Banister-at-Law.    Demy  Svo,    1882.    Price  20s.  cloth. 

**  We  must  again  state  our  opinion  that  this  is  a  really  remarkable  book,  containing  in  a  reason- 
able space  more  information,  and  that  better  arranged  and  conveyed  than  almost  any  other  law 
book  of  recent  times  which  has  come  under  our  notice."— AUnniay  Revieu, 


Reports  of  Trials  for  Murder  by  Poisoning;  by  Prussic  Acid, 

Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W. 
Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Smethurst,  and  Dr.  Lamson.  With 
Chemical  Introduction  and  Notes  on  the  Poisons  used.  By  G.  LATHOM 
BROWNE,  of  the  Midland  Circuit,  Barrister-at-Law,  Author  of  "Narratives  of 
State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWART,  Senior  Assistant  in 
the  Laboratory  of  St.  Thomas's  Hospital,  Associate  of  the  Royal  College  of  Scienoe,  I 
Dublinjandof  the  Society  of  Public  Analysts.  Demy  Svo,  1883.   Price  12a.  6d.cloth.  ^^^ 
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Addison's  Treatise  ontheLawof  Contracts.^^i^A^A  Edition. 

By  HORACE  SMITH,  Esq.,  Barri8ter-at.LAW,  Recorder  of  Lincoln.    Author  of 

"  The  Law  of  Negligence,"  &a    RoyaZ  8vo.    1883.    (1600  pp.)     Price  22.  10s.  doth. 

"  To  the  present  editor  mnit  be  given  all  praise  which  untiring  industry  and 

intelligent  research  can  command.    He  has  presented  the  profession  with  the 

law  brought  down  to  the  present  date,  clearly  and  fUly  stated." — Law  Timet, 

Macdonell's  Law  of  Master  and  Servant.— Part  I,  Common 

Law.    Part  II.  SUtute  Law.    By  JOHN  MACDONBLL,  M.A.,  Esq.,  Barrister-at- 
Law,  of  the  South  Eartem  Circuit.    Demy  8vo.    1883.    Price  II,  6s.  dotK 
"A  work  which  will  be  of  real  value  to  the  practitioner." — Law  Timet, 

Precedents  of  Bills  of  Costs  in  the  Chancery,  Qneen's  Bench, 

Probate,  Diyoroe,  and  Admiralty  DiTiBione  of  the  High  Court  of  Jiutice,  in  Con* 
yeyancing ;  the  Crown  Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Con- 
solidation Act;  the  Mayor's  Court,  London ;  the  County  Courts ;  the  Privy  Council ; 
and  on  Passing  Besidoary  and  Succession  Accounts;  with  S(»les  of  AUowances, 
Bules  of  Court  relating  to  Coats,  Forms  of  Affidavits  of  Increase,  and  of  Objections 
to  Taxation.  Fourth  EdUion.  By  WM.  FRANK  SU  MMEBHA YS  and  THORNTON 
TOOGOOD,  Solicitors.  Royal  Qvo.  1884.  PHce  2S8.  cloth, 
"On  looking  through  this  book  we  are  struck  with  the  minuteness  with  which  the  costs  are 

enumerated  under  each  heading,  and  the  *  Table  of  Contents '  shows  that  no  subject-matter  has 

been  omitted." — Law  Journal. 

Bussell's  Arbitration  and  Award. —  A  Treatise  on  the 

Power  and  Duty  of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards.  With 
an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.  By  FRANCIS 
RUSSELU  Esq.,  M.A.,  Barrister-at<Law.  Siasth  Edition,  By  the  AUTHOR  and 
HERBERT  RUSSELL,  Esq.,  Barrister-at-Law.    Royal  Svo.    1882.    Price  11. 16«. 

"  This  edition  m«ay  bo  commended  to  the  profession  as  comprehensiTe,  accurate  and  practiod." 

Solicitors'  Journal,  January  13,  1883. 

Fithian'B  Bills  of  Sale  Acts,  1878  and  1882 :  with  an  In- 

troduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
to  Bills  of  Sale,  together  with  an  Appendix  of  Precedents,  Rules  of  Court,  Forms 
and  Statutes.  Second  Edition,  By  EDWARD  W.  FITHIAN,  Esq.,  Barrister- 
at-Law  (Draftsman  of  the  Bill  of  1882).    Royal  12mo,    1884.  Price  6s.  cloth. 

Smith's  Married  Women's  Property  Act,  1882;  with  an 

Introdudion  and  Critical  and  Explanatory  Notes,  and  Appendix  containing  the 
Married  Women's  Property  Acts,  1870  and  1874,  &o,    Second  Edition,    By  H. 
ARTHUR  SMITH,  Esq.,  Barrister-at-Law.    Royal  l2mo,    1884.    Price  6s.  cloth, 
"  A  careful  and  useful  little  treatise    .    .    .    concise  and  well  arranged."— iSoIicitor*'  /cttmai. 

Sichel  and  Chance's  Discovery.— The  Law  relating  to  In- 
terrogatories, Production,  Inspection  of  Documents,  and  Discovery,  as  well  in  the 
Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix  of  the  Acts,  Forms  and 
Orders.  By  WALTER  S.  SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.  A.,  Esqrs., 
Barristers-at-Law.  Demy  Svo.  1883.  Price  12s.  cloth. 
"  The  work  will  we  think  be  very  useful  In  practice,  and  may  be  confidently  recommended  for 
use  in  judges'  chambers."— law  T»»ie«,  April  4, 188S. 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the 

Law  relating  to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with  Notes  on 
the  Recent  Changes  affecting  the  Profession;  and  a  vade  mecum  to  the  Law  of 
Costs.  By  A.  R.  WHITEWA7,  MJL.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of  "  Hints  on  Practice.'*     Royal  12mo.     1883.    Price  6s.  chth. 

Humphry's  Common  Precedents  ix^  Conveyancing;  to- 
gether with  the  Conveyancing  Acts,  1881—82,  and  fVe  Settlod  Land  Act,  1882,  and 
other  Acts  to  which  the  Precedents  have  been  ^**-^  — ^^  —  i«v.^«m;,.«  ,^«a 
Notes.    Second  Edition,    By  HUGH  M.  HI 

Demy  Svo.    1882.    Price  12«.  6d.  cloth.  .^  ^    ^  ,^.« 

'  A  work  that  we  think  the  profeaslon  will  apprecUte.**  ijviwi»'^^«««°****  ^'  ^***- 
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H.  S.  THEOBALD,  Esq.,  Barrister-at-Law.         -^m^H     « 
Price  II.  4s.  cloth,  ^^^  >* 

«'AhookofgreatahiUtyandYalno.  It  bean  ow    ^\^^ 
Judgment    It  is  certain  to  proTe  of  great  pnetT^ 
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